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SUMMARY OF SUBJECT MATTER 

TO: Members of tlie Committee on TrAnspoitadon and Infrastructure 


FROM: Committee on Transportation and Infrastructure Majority Staff 


SUBJECT; Hearing on Rail Competition and Service 


Purpose op Hearing 

The Committee on Transportation and Infrastructure is scheduled to meet on Tuesday, 
September 25, 2007, at 10:00 a.m., in 2167 Rayburn House Office Building to receive testimony on 
rail competition and service, 


Background 


In the 1970s, the railroad industry was in poor financial health, suffering from rising costs, 
losses, and bankruptcies. Congress responded bypassing the Railroad Revitalization and Regulatory 
Reform Act of 1976 and the Staggers Rail Act of 1980 (“Staggers Act”). Together, these pieces of 
legislation substantially deregulated the railroad industry. In particular, the Staggers Act gave the 
railroads substantial freedom to set rates, including the freedom to use differential (“Ramsey”) 
pricing (which allows railroads to charge higher rates to captive shippers tlian sluppers with 
competitive options), enter into contracts, and rationalize tlieir physical infrastructure through the 
abandonment and spin-off to short lines of track and yards. At the same time, the Staggers Act gave 
the Interstate Commerce Commission (“ICC”), and later the Surface Transportation Board (STB or 
Board), the authority to establish a process so that shippers could obtain relief from unreasonably 
high rates. This process establishes a threshold for rate relief, allowing a rate to be challenged if it 
produces revenue equal to or greater than 180 percent of the variable cost of transporting a 
shipment. 



VI 


Since passage of the Staggers Act, die freight Kiikoad industry has become more 
concentrated. In 1976, there were 30 independent Class I railroad systems, consisting of 63 Class I 
railroads operating in the United States. Currently, there are seven Class I railroads in the United 
States: BNSF Railway; CSX Transportation; Grand Trunk Corporation, which consists of the U.S. 
operations of Canadian National (CN); Kansas City Southern (KCS); Norfolk Southern (NS); the 
fonner Soo Line, owned by Canadian Pacific Railway (CP); and Union Pacific (UP). Nearly half of 
the reductions since 1976 are attributable to mergers. According to the Association of American 
Railroads (AAR), in 2006, the seven Class I railroads controlled 87 percent of all ton-miles for the 
562 railroads in the United States (1.776 trillion of 2.04 trillion ton-miles), which accounts for 40 
percent of intercity freight ton-miles across ail transportation modes (more than any odiet mode of 
transportation). 

The reduction in the number of corporate entities since the Staggers Act has been matched • 
by a decrease in the physical infrastructure of the railroads. In 1970, the Class I railroads operated 
about 206,000 route-miles of track. Today, abandonment and spin-offs to smaller railroads (which 
the Staggers Act autlrorized) have reduced this figure by 32 percent to about 140,810 miles. The 
contraction of the industry has been matched b)' a revival of its fortunes. In the 1970s, large 
portions of the rail industry were in financial and physical disrepair. Perhaps the prime example was 
in the Northeast, where tlic entire rail network (including the Penn Central and several smaller 
carriers) was bankrupt. 

Today, most observers agree that the Staggers Act has been profoundly beneficial for the 
freight rail industry. A 2006 Government Accountability Office (“GAO’^ report examining the 
health of the freight railroad industry found that its financial health has improved substantially as 
railroads have cut costs by streamlining their workforces, right-sizing their rail networks, and 
reducing ttack miles, equipment, and facilities to more closely match demand. Freight railroads have 
also expanded theit business into new markets — such as the intermodal market — and implemented 
new Uchnologies, including larger cats. Over the past 10 years, the seven Class I raikoads have 
reported progressively greater income, as shown below. 


Railroads’ Net Income (in $ millions) 
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These gains for the railroads have come at a price for shippers. According to the GAO, in 
its recent report entitled Updated hiforz/taiion oil and Other hidusUy Twids^ the raOroads are shifting 
more costs to the sliippers. For example, the GAO reports tliat a 20 percent shift has occurred in 
railcar ownership since 1987. In 1987, railcars owned by freight railroad companies moved 60 
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percent of tons carded. In 2005, they moved 40 percent of tons carried, meaning that the freight 
railroads* railcars no longer carry the majority of tonnage. 

The GAO also found that in 2005, the amount of industry revenue repotted as 
“miscellaneous’* nearly tripled over 2004 levels, rising from about §633 million to over $1,7 billion. 
This miscellaneous revenue includes some fuel surcharges and other charges for providing tail 
service. In 2004, miscellaneous revenue accounted for 1.5 percent of freight revenue reported, while 
in 2005 it had risen to 3.7 percent. Also, in 2005, 20 percent of all tonnage moved in the United 
States generated miscellaneous revenue. While the STB in January 2007 adopted a rule stating it was 
unreasonable for freight railroads to compute fuel surcharges as a percentage of a shippers base rate 
as well as applying a fuel surcharge, known as “double dipping,** the STB has not finalized rules for 
railroads to report revenues raised from fuel surcharges. In May 2007, Dust Pro Inc. filed a class 
action lawsuit against BNSF, CSX, KCS, NS, and UP alleging that the railroads “moved in uniform 
lockstep** to fix prices for the fuel surcharges, which it said had no relationship to actual fuel costs. 
The case is pending. 

Railroads have also been charging shippers, in particular captive shippers, higher rates. 
According to the GAO, while 2005 rates remain lower than 1985, they rose 7 percent over their 
2004 levels. This represents the largest annual increase in rates during the 20-year period from 1985 
through 2005, and outpaced increases in inflation ~ five percent in 2005. 

While the GAO reports that the amount of captive traffic traveling at rates greater than 1 80 
percent of the variable cost of transporting a shipment and the revenue generated from that traffic 
have both declined since 1985, the tonnage from traffic traveling at rates substantially over tlie 
threshold for rate relief has increased. Total industry tonnage has increased significantly (from 1.37 
billion tons in 1985 to 2,14 billion tons in 2004), and the tonnage traveling at rates greater than 300 
percent of the variable cost of transporting the shipment has more than doubled — from about 53 
millipn tons in 1985 to over 130 million tons in 2004. 


The Surface Transportation Board 

The STB is the economic regulatory agency that Congress diarged with the fundamental 
nussions of resolving railroad rate and service disputes and reviewing proposed railroad mergers. 

The STB is decisionally independent, although it is administratively affiliated with the Department 
of Transportation, It was created in the Interstate Commerce Commission Termination Act of 1995 
and is the successor agency to the Interstate Commerce Commission. 

The STB serves as botlr an adjudicatory and a regulatory body. The agency has jurisdiction 
over railroad rate and service issues and rail restructuring transactions (mergers, line sales, line 
construction, and line abandonments); certain trucking company, moving van, and non-contiguous 
ocean shipping company rate matters; certain intercity passenger bus company structure, financial, 
and operational matters; and rates and services of certain pipelines not regulated by the Federal 
Energ)'^ Regulatory Commission. 

The Board’s adjudicatory decisions are appeaUble to the Federal courts. The court may 
overturn an STB decision (and remand the case to the STB) if the court finds that the Board’s 
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decision was arbitraiy, capricious or an abuse of discretion; was unconstitutional; exceeded the 
STB^s statutory authority; failed to observe procedures required by law; or was unsupported by 
substantial evidence. The STB defends its own decisions against challenges in court and may appear 
in any civil action involving matters within its jurisdiction. 

The Board is headed by three commissioners, which are appointed by the President and 
confirmed with the advice and consent of the United States Senate for five-year terms. The current 
commissioners are Chairman Charies D. “Chip” Nottingham, Vice Chairman W. Douglas Buttrey, 
and Commissioner Francis P. Mulvey. 


Two important components of the current regulator)^ structure for die railroad industry are 
the concepts of revenue adequacy and demand-based differential pricing. Congress established the 
concept of revenue adequacy as an indicator of the financial health of the industry. The STB 
determines the revenue adequacy of a raikoad by comparing the railroad^s return on investment with 
the industry-wide cost of capital For instance, if a railroad’s return on investment is greater than the 
industry-wide cost of capital, the STB determines that milroad to be revenue adequate. Historically, 
the ICC and the STB have rarely found railroads to be revenue adequate, which many observers 
question given their sharp increase in revenues. Others, however, state that it is due to their cost 
structure. Railroads incut large fixed costs to build and operate networks that jointly serve many 
different shippers. Some fixed costs can be attributed to serving particular shippers, and some costs 
vary with particular movements, but other costs are not attributable to particular shippers or 
movements. Nonetheless, a railroad must recover these costs if the railroad is to continue to 
provide service over the long run. 

Recently, the STB announced a proposed rulemaking to update its cost of capital 
methodology by updating how it computes the railroad’s cost of equity. The cost of capital is 
integral in the Board’s annual evaluations to determine the adequacy of the individual railroads’ 
revenues each year, as well as in various types of reg;ulatory proceedings. Under the proposed rule, 
the Board would use a Capital Asset Pricing Model (CAPM), rather than the discounted cash flow 
(DCF) method that it has applied since 1982. CAPM has become the private sector norm for 
measuring cost of equity and is also the measurement utilixed by the Board’s counterpart in Canada, 
The Board expects that CAPM will significantly reduce the caUioad’s reported cost of capital, as 
shown below in this comparison chart. 


Cost»Of-Equity Comparison 


Year,.- 

Current 
' DCF 

CAPM ' 

1997 

13.8 

10.5 

1998 

13.1 

8.8 

1999 

12.9 

9.3 

2000 

13.9 

9.3 

2001 

12.8 

8.2 

2002 

12.6 

7.3 

2003 

12.7 

6.7 

2004 

13.2 

7.1 

2005 

15.2 

7.5 


Source: SIB 
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As a result, under the proposed rule, there is a greater likeliliood that the majority of Class I 
railroads will be revenue adequate, which should lower the maximum rate a railroad may charge a 
captive shipper. 

Demand-based differential pricing, in theory, permits a railroad to recover its joint and 
common costs — those costs that exist no matter how many shipments are transported, such as the 
cost of maintaining track — across its entire traffic base by setting liigher rates for traffic with fewer 
transportation alternatives titan for traffic with more alternatives. Differential pricing recognizes 
that some customers may use tail if rates are low, and if they have other options if tail rates are too 
high or service is poor. Therefore, rail rates on these shipments geneiaUy cover the directly 
attributable (variable) costs, plus a relatively low contribution to fixed costs. 

In contrast, customers with little or no practical alternative to tail — “captive” shippers — 
generally pay a much larger portion of fixed costs. Moreover, even though a railroad might incut 
similar incremental costs while providing service to two different shippers that move similar 
volumes in similar car types traveling over similar distances, the railroad might charge the shippers 
different rates. Furthermore, if the railroad is able to offer lower rates to tlie shipper with more 
transportation alternatives, tliat shipper still pays some of the joint and common costs. By paying 
even a small part of total fixed cost, competitive traffic reduces tlie share of those costs that captive 
shippers would have to pay if tlie competitive traffic switched to truck or some other alternative. 
Consequently, while the shipper with fewer alternarivcs makes a greater contribution toward die 
railroad’s joint and common costs, the contribution is less than if the shipper with more alternatives 
did not sliip via tail. 

The Staggei:s Act futdier requires that the railroads’ need to obtain adequate revenues to be 
balanced with the rights of shippers to be free from, and to seek redress from, umrcasonable rates. 
Railroads incur variable costs — that is, the costs of moving particular shipments — in providing 
service. The Staggers Act stated that any rate found to be below 1 80 percent of a railroad’s variable 
cost for a particular sliipment is not unreasonable and authorized the ICC, and later the STB, to 
establish a rate relief process for shippers to challenge the reasonableness of a rate. The Board may 
consider a rate case only if die carrier has market dominance over the traffic at issue if: (1) the 
railroad’s revenue is equal to or above 180 percent of the laihoad’s variable cost (R/VC); (2) the 
railroad does not face effective competition from other tail carriers or other modes of 
transportation; and (3) the rate is already in effect. 

Where a railroad has market dominance over traffic, its rate for that traffic must be 
reasonable and the STB must determine the reasonableness of the rate if challenged. A shipper may 
seek botli reparations and a prescribed rate by the STB of the maximum reasonable rate diat tlie 
railroad may charge for future shipments. However, there is a limit to the rate relief that the STB 
can award, as it cannot require a railroad to lower a rate below the jurisdictional floor (180 percent 
of the R/VC ratio) and it cannot award reparations based on a rate below that level. 

In assessing whether challenged rates arc reasonable, die STB normally applies die 
Constrained Market Pricing (CMP) guidelines developed by the ICC in Coal Hate Guidelines, 
Nalmmde, 1 ICC.2d 520 (1985), affd ssA nous. Consolidated Hail Corp. o. United Stales, 812 F.2d 1444 (3d 
Cir, 1987). Notwithstanding the ride of the ICC’s decision, die CMP guidelines ate not limited to 
coal fates, but apply to rates on all t)'pes of repetitive, liigh-volume traffic. 
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CMP imposes four constraints on a railroad’s pricing of captive traffic that are applied by a 
shipper in making a rate case: (1) a captive shipper should not be required to pay more than is 
necessary for the railroad involved to earn adequate revenues (the revenue adequacy constraint); (2) 
a captive shipper should not pay more than is necessarjf for efficient railroad operation (the 
management efficiency constraint); (3) a captive shipper should not bear the costs of any facilities or 
seivices from which it derives no benefit (tlic stand-^ilone cost constraint); and (4) changes in the 
rate should not be so precipitous as to cause severe economic harm (the phasing constraint). 

Rail shippers have generally preferred to use the Stand-Alone Cost (SAC) test in making rate 
disputes.' Tliey find it easier and more effective to analyze a selected subset of rail operations than a 
large railroad’s entire system, and to design an entirely new and optimally efficient system than to 
suggest improvements in conducting existing, potentially dated rail operations. Given the massive 
and detailed nature of the evidence needed in SAC cases, the Board has issued general guidelines for 
presenting evidence in SAC cases to standardize the format and focus the evidentiary presentations. 

However, a CMP presentation can be expensive and not feasible for a shipper if the amount 
of money at issue is not large enough to justify that expense. Therefore, the STB has adopted 
simplified guidelines for use in those cases in which it finds that CMP cannot practicably be applied. 
The simplified rate guidelines use three average tevenuc-to-vatiable cost (R/VC) benchmarks, in 
combination, as a starting point for a more individualized case-by-case rate reasonable analysis. 

While the simplified guidelines have been in place since 1997, a rate case has not been 
decided under the process set out by the guidelines. The STB held public hearings in April 2003 and 
July 2004 to examine why shippers have not used the guidelines and to explore ways to improve 
them. At these hearings, numerous organizations provided comments to the STD on measures that 
could clarify the simplified guidelines, but no action was taken. Shippers are concerned about using 
the simplified guidelines because they believe the guidelines will be challenged in court, resulting in 
lengthy litigation and further delaying rate relief. 

In response, in September 2007, the STB issued new simplified rate guidelines. Pursuant to 
this process, fieight rail customers can obtain an award of up to $5 million in relief within 17 
months of filing a complaint. The Board's decision allows freight i-ail customers to choose which 
rate dispute resolution process they would like to use. In an effort to minimize litigation, the Board 
will require mediation in all tail rate disputes. However, many shippers believe tlie new simplified 
guidelines are not an improvement over die old guidelines. Fox example, the 17-mondi deadline is 
one month longer than the STB’s rules for large rate (SAC) cases (which call for a 16-month 
schedule). Additionally, shippers contend the simplified standards are unnecessarily complicated. 
Furtlier, the sluppets point out that the involved shipper participants uniformly opposed the rules as 
unworkable. 

While the STB reports it has taken a number of actions to improve the rate relief process 
and assess competition, the GAO reported in 2006 that further actions are needed to address 
competition and captivity concerns. The Staggers Act and tire ICC Termination Act encouraged 
competition as the preferred method to protect shippers from unreasonable rates and granted the 


' The top-down (revenue adcq\iacy) appioadi has been used in one pipeline case. Stt CF Indus., I/ic. p. Koeb Pipeline Co.. 

No. 41685 (May 9, 2000), <^'’d jub nom. CF Indus. Inc, v. STbf 255 F.3d 816 (D.C. Cir. 2001) nh*gdmtd (D.C. Or. Sepi. 
25, 2001). 
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STB broad legislative a-uthodty to monitor the performance of the railroad industry. However, die 
GAO reports that these processes have proven to be lai^ly inaccessible because the standard 
process remains expensive, time consuming, and complex, and the simplified process has not been 
used. 


The GAO also repotted tliat there is widespread agreement that the STB*s standard rate 
relief process is inaccessible to most shippers and does not provide for expeditious handling and 
resolution of complaints. The process is expensive, time consuming, and complex. 'The GAO 
found that the process can cost approximately $3 million pet litigant and that the dispute must 
involve mote than several million dollars to make itworthwhile to spend $3 million on a case that 
they could possibly lose, not including upwards of $178,200 to file a rate case before tlie Board. 
Thus, only large volume shippers, such as coal shippers, with set origins and destinations have the 
money to be able to afford the STB rate relief process. Additionally, shippers report that they do 
not use the process because it takes so long for STB to teach a decision. Lastly, shippers continue 
to slate that the process is both time consuming and difficult because it calls for them to develop a 
hypothetical competing railroad to show what the rate should be and to demonstrate that the 
existing rate is unreasonable. Since 2001, 1 1 CMP cases have been filed with the Board. All but one 
is a coal rate dispute. Of the 1 1 , three have been settled and dismissed, one was withdrawn, and one 
is still pending. Of the six in which final decisions were issued (all using the SAC constraint), all 
were shipper losses. Further, the STB reports that the average processing time is 2,8 years, with the 
fastest case taking 1.8 years for a decision to be reached and the longest being over four years. 

Finally, the STB offers an arbitration process to resolve disputes that has never been used. 
Under this approach, an arbitrator would decide the rate, using a “give and take” approach — that is, 
the arbitrator would determine the rate without being Kquired to pick one of tlie two offers. The 
STB reports this option has not been used, in part, because the cases that go before STB arc 
contentious, with high monetar)^ stakes. As a result, there is less willingness from either side to 
arbitrate. 


Competitive Access Issues 

Shipper groups, economists, and other experts in the rail industr)' have suggested remedies 
that could provide more competitive options to shippers in areas of inadequate competition or 
excessive market power. These groups view these approaches as more effective than the rate relief 
process in promoting a greater reliance on competition to protect shippers against unreasonable 
rates. Some proposals would require a reopening of past STB decisions or a legislative change. 
These include: 

y Reciprocal santching: This approach would allow tlie STB to require railroads serving shippers 

that are close to another railroad to transport cars of a competing railroad for a fee if such an 
action would serve the public interest. The shippers would then have access to railroads that 
do not reach their facilities, This approach is similar to the mandatory inter-switching in 
Canada, which enables a shipper to request a second tailroad^s service if that second raUroad 
is within approximately 18 miles. Some Class I railroads already interchange traffic using 
these agreements. This approach could also reduce the number of captive shippers by 
providing a competitive option to shippers with access to a proximate but previously 
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inaccesgible railroad and thereby reduce traffic eligible for the rate relief process. This issue 
is addressed in H.R, 2125, the Railroad Competition and Service Improvement Act of 2007, 
sponsored by Chairman Oberstar and Ranking Republican Member Baker. 

^ Tef'mrial agmmmtsi This approach would allow one railroad to grant access to its terminal 
facilities or tracks to another railroad for a fee. Current regulations require a shipper to 
demonstrate anti-competitive conduct by a milroad before the S'FB wUl grant access to a 
terminal by a non-owning railroad unless there is an emergency or when a shipper can 
demonstrate poor service and a second railroad is willing and able to provide the service 
requested. However, shippers assert that proving anti-competitive conduct by a railroad is 
excessively onerous and, to date, no shipper has succeeded in proving that a terminal owning 
railroad has engaged in anti-competidve conduct. Granting access to terminal facilities or 
tracks for a fee would also make it easier for competing railroads to gain access to the 
terminal areas of other railroads and could increase competition between railroads. This 
issue is not addressed in H.R. 2125. 

^ *%QUkmck** raUs: This approach would require a railroad to establish a rate, and thereby offer 
to provide service, for any two points on the tailroad^s system where traffic originates, 
terminates, or can be interchanged. Some shippers have more than one railroad that serves 
them at their origin and/or destination points, but have at least one portion of a rail 
movement for which no alternative rail route is available. This portion is referred to as the 
"bottleneck segment ” The STB’s decision that a railroad is not required to quote a rate for 
the bottleneck segment has been upheld in Federal court (See Mid-Affiencari Energy Co. v. 
Smface Ttmspotfation Boards 169 F. 3d 1099 (8th Gr.: Feb. 10, 1999) and Unim 'Pacific 'Raib^ad v. 
Surface Tfmsportatioft Boards 202 F. 3d 337 (D.C. Cir.; 2000)). The STB requires a railroad to 
provide service for the bottleneck segment only if the shipper had pdor arrangements or a 
contract for the remaining portion of the sliipment route. The proposed alternative would 
give sliippers access to a second railroad, even if the single railroad is the only railroad that 
served the shipper at its origin and/or destination points, and create more competition. This 
issue is addressed in H.R. 2125. 

^ Paper baniers: This approach would prevent^ or limit, paper barriers, which ate contmctual 
agreements that can occur when a Class I railroad either sells or leases some of its track to 
other railroads (tj^icaEy a short-line railroad and/or regional railroad). These agreements 
stipulate that virtually all traffic that originates on that line must interchange with the Class I 
railroad that originally sold or leased the tracks or pay a penalty. Since the 1980s, 
approximately 500 short lines have been created by Class I railroads selling a portion of tlieir 
lines; however, the extent to which paper barriers ate a standard practice is unknown 
because they ate part of confidential contracts. These agreements prevent smaller railroads 
that connect with or cross two or more Class I rail systems from providing rail customers 
access to competitive service and prevent those smaller railroads from expanding service and 
earning more revenues. This issue is addressed in H.R. 2125. 

^ Trackage rights: This approach would require one railroad to grant access of its tracks to 

another railroad, enahUng railroads to interchange traffic beyond terminal facilities for a fee. 
In the past, the STB has imposed conditions requiring that a merging railroad must grant 
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another railroad trackage rights to preserve competition when a merger would reduce a 
shipper’s access to railroads from two to one. This issue is not addressed in H.R. 2125. 

The STB has previously required railroads to adopt the actions listed above as a condition 
for approving mergers in order to maintain adequate competition. For instance, the STB granted 
the BNSF and other railroads trackage rights over about 4,000 miles of track as a condition to 
approve tlie 1996 merger of UP and the Southern Pacific. In tlie case of the breakup of Conratl in 
1997, the two acquiring railroads, NS and CSX, share some of the lines and terminals of the former 
raUroad. 

Today, shippers assert that the improved financial health of the railroad industry warrants a 
reexamination of the goals of railroad policy as stated in the Staggers Act. They contend that 
existing interpretations of the statute ate based on precedents established in an outdated era of 
excess rail capacity. With segments of the rail network now experiencing congestion, captive 
shippers argue that, as a matter of public policy, rail sliippers should be given greater latitude to 
reroute their traffic to less capacity constrained routes. In contrast, the railroads maintain that tire 
shippers’ concerns about rail service would be resolved with increased infiastructure investment, 
which would expand capacity on the tail network. They also contend that shippers are paying 
outdated rates covered in long-term contracts that are now up for renewal and that those rates do 
not cover the raihoads’ transportation costs and investment needs. The Committee will teceive 
testimony from botli sides of this issue. 


Expected Witnesses 

Mr. W. Douglas Buttrey 
Vice Chairman 
Surface Transportation Board 

Ms. Susan M. Diehl 

Senior Vice President, Logistics & Supply Chain Management 
Holcim, Inc. 

Mr. Glenn English 

Cliief Executive Officer 

National Rural Electric Cooperative Association 

Mr. Ronald R, Harper 
Chief Executive Officer and General Manager 
Basin Elecuic Power Cooperative 

Mr. JayEtIa Z. Hecker 
Director, Physical Infiastiucture Issues 
Government Accountability Office 
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Mr. Wayne Hurst 
Vice President 

Idaho Grain Producers Association 
On behalf of the National Association of Wheat Growers 

Mr. Terry Huval 
Director 

Lafayette Utilities Service 
(Lafayette, Louisiana) 

Mr. Bruce I. Knight 

Under Secretarj' of Agriculture, Marketing and Regulatory Programs 
U.S. Department of Agriculture 

Mr. Charlie N. Marshall 
Senior Vice President of Industry Relations 
Farmrail System, Inc. 

Mr. Francis P, Mulvey 
Board Member 
Surface Transportation Board 

Mr. Charles D. Nottingham 
Chairman 

Surface Transportation Board 

Mr. William Rennicke 
Director 

Oliver Wyman, Inc. 

Mr. Gary Spitzer 

Vice President and General Manager 
Chemical Solutions Enterprise 
DuPont 

Mr. Jim Young 

Chairman, President, and Chief Executive Officer 
Union Pacific Raikoad 
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HEARING ON RAIL COMPETITION AND 
SERVICE 


Tuesday, September 25, 2007 

House of Representatives, 

Committee on Transportation and Infrastructure, 

Washington, DC. 

The Committee met, pursuant to call, at 10:10 a.m., in Room 
2167, Rayburn House Office Building, the Honorable James L. 
Oberstar [Chairman of the Committee] presiding. 

Mr. Oberstar. The Committee on Transportation and Infrastruc- 
ture will come to order, with apologies from the Chair for not being 
on railroad time. Unfortunately, I had more meetings this morning 
to attend to than I could fit in the requisite time in order to start 
this hearing on order. 

October 14 marks the anniversary of the passage of the Staggers 
Rail Deregulation Act. I remember so well in the days leading up 
to that vote and on the day of the vote itself being in some indeci- 
sion about whether this was a good policy for the Country or 
whether it would, in the end, turn around to be harmful to us. 

I could understand we had already passed trucking deregulation, 
intercity bus deregulation. We had enacted aviation deregulation. 
It made an awful lot of sense that trucks could move and enter 
markets and compete with each other. Intercity buses could do the 
same. Airlines could compete with one another through different 
airports. 

But I found it difficult how you would be able to pick up a set 
of rail tracks, move them around to different cities and actually 
compete. We had 60 Class I railroads. The argument was we would 
have an awful lot of competition if we just took the Government 
out of deciding market entry and pricing. In the end, I voted for 
it. 

Well, today, we have seven Class I railroads. The freight rail net- 
work in 1980 was 178,000 miles. Today, we have 140,810 route 
miles. Abandonments, spinoffs to short lines, all have caused a de- 
terioration in the miles and in the market opportunities. 

Railroad fortunes also had a dramatic turnaround. Many rail- 
roads were on the brink of bankruptcy in those years just prior to 
the Staggers Act, and that stands in stark contrast to their finan- 
cial today. In the last 10 years alone, the combined income of the 
Class I railroads, seven Class I railroads, has increased over 104 
percent, $3.7 billion to $7.6 billion. 

I think we have a slide on that to put up. It shows how revenues 
are going up. It also shows a rather paltry investment in capital 
expenditures, and that has antecedents in the marketplace, l^en 
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railroads were not doing as well, the shareholders were insisting on 
withholding on capital investments. 

You can see a little tilt upward now in 2006, a pretty substantial 
investment in that year, but it does not by any means compensate 
for the years of low investment, somewhat reflective of what the 
Federal Government has done with the rest of our transportation 
infrastructure. 

On paper, we have seven Class I railroads, but in reality the rail- 
road industry has consolidated, has evolved into two regional du- 
opolies, essentially east of the Mississippi, CSX and Norfolk South- 
ern, and one in the West, Union Pacific and BNSF. 

In that market setting, shippers with access to two rail carriers 
offer counter rail rates closer to those of a captive shipper. A ship- 
per operating in a duopoly market is like a captive ship. A railroad 
enjoys greater opportunity to assign costs to a shipper who has lit- 
tle to do with the actual cost of service. 

A report in 2006 by the GAO found that railroads increasingly 
are transferring costs onto shippers, costs that are not reflected in 
their rates. Since 1985, rail car ownership has shifted nearly 20 
percent to shippers, so that today shippers own a majority of rail 
cars in use. 

GAO found that shippers are paying other costs such as infra- 
structure upgrades, fuel surcharges, congestion fees. Unfortunately, 
the Surface Transportation Board does not track these charges, and 
that led GAO to conclude that shippers in those markets may be 
paying excessive rates for rail service. 

The railroads contend that the system works, and they say that 
any shortfalls in the system will lead to unacceptable reductions in 
their revenue and a decrease in capital investment. They contend 
vigorously that despite the benefits of the Staggers Act, they are 
struggling to arrive at financial health, reflected by the Surface 
Transportation Board’s analysis that the industry as a whole is 
revenue-inadequate. 

Since the Staggers Act, the rail industry as a whole has never 
been found to be revenue-adequate. The Association of Railroads 
reports that the Staggers Act and the years since its enactment, 
the difference between the industry’s return on investment and 
cost of capital has not substantially narrowed. What should follow 
from such a record would be significant capital shortages and dis- 
investment in the rail sector. 

The ICG’s 1981 decision implementing the current Revenue Ade- 
quacy Test calls “Any firm that earns less than its cost of capital 
will be unable to compete in the market for funds. Its owners will 
neither wish nor be able to keep the enterprise’s capital intact. 
They will withdraw their capital as quickly and as expeditiously as 
they can.” 

However, the railroads continue to get capital from Wall Street, 
from the marketplace. They earn substantial profits. They invest 
billions of dollars in their systems despite the constant shortfall of 
meeting the regulatory standard for revenue adequacy. 

That discrepancy between the railroad reports of revenue short- 
fall and the continued availability of investment capital is under- 
standable if you examine the regulatory method used to determine 
the railroads’ revenue adequacy. There are many methods to deter- 
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mine, but the model implemented in 1981 fell out of favor with 
Wall Street some time ago. The marketplace views it as overly pes- 
simistic in the railroads’ cost of capital and their financial health. 

In 1995 and again 1999, Standard and Poor’s industry surveys 
reported that the rail industry “is actually fit as a fiddle”; “explain 
that the ICC’s definition of cost of capital is not particularly mean- 
ingful, given the many flaws in the design of the financial test.” 

When Wall Street measures revenue adequacy of an investment, 
it uses a newer and more accurate tool to measure revenue ade- 
quacy, the Capital Asset Pricing model. You have to spend a little 
time and get close up to this and put your arms around it and 
spend a little time reading late at night and early into the morn- 
ing. But it is also the system that the Canadian counterpart to the 
STB uses. 

According to that analysis, the railroads are financially healthier 
than reported by the Surface Transportation Board. In fact, the 
Board recently announced it is updating its revenue adequacy 
methodology to reflect the marketplace. 

Any economist will tell you that for the regulatory purposes, it 
is better for the railroads’ profits to remain revenue-inadequate. 
This gives them a favorable regulatory environment from the Sur- 
face Transportation Board. That then allows them to charge higher 
rates to their captive customers without coming under the threat 
of an adverse rate decision. 

While the railroads’ financial health continues to improve and 
their pricing power increases, the current regulatory environment 
still reflects an industry closer to its position that existed prior to 
passage of the Staggers Act, and that works to the detriment of 
shippers seeking rate relief. 

Now when Congress passed the Staggers Act, it did not wash its 
hands of oversight by the Executive Branch or the Legislative 
Branch of rail operations. It created the successor entity, the Sur- 
face Transportation Board, much more limited authority but still 
allowed market pricing and market entry to be determined by the 
railroads themselves in the context of the marketplace, but it re- 
tained, the Staggers Act retained authority in the Surf Board to 
protect captive shippers from unreasonable rates. It granted broad 
authority to monitor the performance of the railroad industry. 

Shippers tell me, however, over many years now that the Board 
is not effectively exercising their responsibility to protect or at least 
give voice to the concerns of captive shippers. The GAO report of 
2006 reinforces the shippers’ claims. GAO found “There is little ef- 
fective relief for captive shippers because the Surface Transpor- 
tation Board’s standard rate relief process is largely inaccessible.” 

Contesting a case now is so expensive, is so time-consuming, so 
loaded with paperwork that only the egregious cases have a chance 
to come to the Board’s attention. Since 2001, shippers filed 11 cases 
with the Board. All but one of these 11 is a coal rate dispute case. 
Of that 11, the Board settled and dismissed 3, 1 was withdrawn 
and 1 is still pending. Of the remaining six, the Board issued deci- 
sions in favor of the railroads. 

The Surface Board reports that these cases, on average, took 
nearly three years to decide. Shippers report that they spent up- 
wards of $5 million contesting rate cases, only to lose. 
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GAO then reports that traffic traveling at rates substantially 
over the threshold have not had rate relief. That is why Mr. Baker 
of Louisiana and I introduced H.R. 2125, the Rail Competition and 
Service Improvement Act. 

The railroads claim it to be re-regulation. That is a cute bumper 
sticker phrase. It is not. 

It is using the existing authority to give shippers the opportunity 
of access to the Board under reasonable terms without excessive 
cost to file a rate case, without excessive time to pursue it — even 
if you won, you have already been out of pocket a huge amount of 
money — and to use the residual authority to give shippers a fair 
hearing. 

The Board is not meeting its responsibilities. This legislation will 
ensure that the Board does a better job of carrying out its rate re- 
lief responsibility. 

Now there is also another historical context that I think we want 
to keep in mind as we begin this hearing. The railroads received 
enormous grants of land in the 19th Century in the public interest 
to develop rail service for the public use, convenience and necessity. 
They received some 278,000 square miles of public land. That is 
about 8 percent of the total land surface of the United States. 

That map shows those land grants. They were given the surface 
timber rights, surface mineral rights, subsurface mineral rights, 
coal, oil in some cases, gas in others that they could use for them- 
selves or to sell off, worth billions of dollars. 

I think it is important to keep this public interest in mind and 
the claim that the public still has on the railroads to serve the 
broad public interest. 

Mr. Mica. Well, thank you and good morning and I would like 
to welcome all of our Members and witnesses to this hearing this 
morning on rail competition. 

I have got a couple of comments, some that may agree with some 
of the comments of the Chairman and others that disagree, but this 
is indeed an important topic. 

Thirty years ago, our Nation’s rail system was literally falling 
apart. Twenty-five percent of the system had to be operated at re- 
duced speeds due to dangerous track conditions and more rail lines 
were bankrupt than in any time since the Great Depression of the 
1930s. In fact, the Nixon Administration seriously considered at 
that time nationalizing both freight and passenger rail service. In 
fact, they did nationalize passenger service by creating a company 
called Amtrak, and we all know what a success that has been. 

Now today, the United States freight rails are one of the least 
subsidized and best operated and actually profitable systems in the 
world. Most countries still have very high subsidies of their freight 
rail systems. 

I know none of us would like to revert to an all government or 
some type of Soviet style system and total re-regulation. I know 
that is not the question before us. 

Luckily, however, instead of nationalizing our freights. Congress 
decided back then to attack the root of the problem which was, in 
fact, excessive government regulation that brought down our rail 
service. We passed the Staggers Act which allowed the railroads to 
respond to the free market and rebuild the system without big gov- 
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eminent subsidies in any of the operations that we see today. In 
fact, it is almost zero according to the information that my staff 
has compiled. 

Our Nation’s rail system is now running well, but our regulatory 
system still creeps along like it is in the 1890s. Over the last dec- 
ade, STB regulations have denied small shippers an effective forum 
to challenge excessive rates, and that is one of the reasons for this 
hearing here today. STB proceedings have been so complex that, in 
fact, it has cost millions in legal and consulting fees just to bring 
a case, and the Chair cited some of the problems that we have in 
trying to get some resolution. 

The STB, as we know, has recently taken some steps to simplify 
their proceedings and also to reduce litigation expenses. We have 
also seen a speedup of some of the processes, but there are still dif- 
ficulties for some people to access what they consider fair rates. We 
do need to have some time to see how the STB new protocols work 
and give them the opportunity to succeed. 

I am looking forward to learning more about the new STB proce- 
dures that we will hear about at this hearing. 

While I recognize the difficulty of some captive shippers and 
some current flaws in our system and the inability to sometimes 
seek the lower costs that some feel are fair, we must be very care- 
ful in looking at what options we adopt. Also, I think this will be 
a good opportunity to look at reasonable options to improve the sys- 
tem that has already seen some improvement with STB’s recent ac- 
tion. 

As you can tell, I am clearly against re-regulation of our national 
railroads. Government rail regulation has proven, without a doubt, 
not to work. Unfortunately, too, some government re-regulation can 
reverse some of the great successes our rail system has enjoyed. 
Actually, I think it can also result in further reducing shippers’ 
choices and also the long term effect may be increasing rates again 
in the longer period of time for everyone including those we are try- 
ing to help. 

I come from a business background. You look at investment in 
any type of industry or business activity, but railroads have one of 
the highest capital costs and lowest returns of equity, and that is 
not my finding. We have got a little chart here we will pass out: 
Capital Intensive, Low Returns. So that does create some difficul- 
ties for them. 

But if we want a strong efficient, financially viable rail system, 
I believe the answers lie in working with the rail industry to create 
some additional competition, that Congress adopt a tax policy that 
insists that we encourage better planning and that we also support 
even more private investment in an industry that is very capital 
intensive. 

I look forward to a full airing of the issues today, and I thank 
you for bringing this important subject before the Committee. 

Mr. Oberstar. I appreciate the gentleman’s comments and his 
perspective and well thought out remarks, and that is why we have 
hearings. We have differences of view, but they are matters that 
we can resolve in the course of the hearing. 

Other Members of the Committee will have opening comments, 
but in respect for Senator Dorgan’s schedule, I know he is already 
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overdue back in the other body. We welcome you back to this house 
where you started your service in Congress. Thank you for coming, 
making the long journey across the way from the other body. 

Thank you for coming. You are the sponsor of comparable legisla- 
tion in the Senate, and we thank you very much. Senator. 

Senator Dorgan. Mr. Chairman, thank you very much. I will be 
mercifully brief this morning and then depart. 

As I was sitting here, I was thinking about the description of a 
journalist who couldn’t distinguish between a bicycle accident and 
the end of civilization. I was thinking in some ways the politics of 
this railroad issue are that. Some would suggest there is just a 
minor flaw or two here, and other would suggest that this is a ca- 
tastrophe. It is, of course, somewhere in between. 

Let me describe to you where that somewhere is for me. Because 
I assume there are people in this room, representing the railroads, 
let me be quick to say that I like railroads. I like trains, in fact. 
I grew up in a town of 300 people. When you grow up in a very 
small town, we actually named the train that came through our 
town, the Galloping Goose. 

Every time the Galloping Goose would come in twice a week, we 
would go down where they stopped and pick up the cream cans, 
and I just thought it was wonderful to have a train coming through 
our town, bringing new people. So I have a long history with trains 
including the Galloping Goose. 

I understand that railroads are very important to this Country. 
This Country runs in a significant way on rails, and we want a 
railroad industry that works. 

I also believe at the same time that we are off-track in some sig- 
nificant ways. This is an industry, I think, that would be better 
with competition and is, in some ways, devastating to captive ship- 
pers without competition. We have ended up now a couple of dec- 
ades past the 4R Act with the worst of all possible worlds: near mo- 
nopolies and no regulation. 

I know there are people here that have an epileptic seizure when 
you mention regulation. Well, the fact is you either have competi- 
tion, which is the way the marketplace is supposed to work in a 
free market, or you must have some sort of sensible regulatory au- 
thority, one or the other. 

The fact is, as the Chairman indicated, we have fewer and fewer 
Class I railroads. We have now four Class I railroads that handle 
90 percent of the freight rail in this Country. Rural areas, espe- 
cially, are frequently left with one carrier who decides here is what 
I want to charge you. If you don’t like it, tough luck. 

Well, that is defined as a lack of competition. It is clogging the 
arteries of the free marketplace, and it begs for the Congress to 
take a look at it and decide to do something to deal with it. 

Now I think the lack of competition not only affects and victim- 
izes, in many cases, rural areas. It affects the profitability of other 
industries. It also affects the pocketbooks of the consumers in this 
Country. 

It seems to me that we have created something called the Sur- 
face Transportation Board which was I guess the divine interpreta- 
tion of what Congress felt should succeed the Interstate Commerce 
Commission. Again, without offending anyone I hope, I think the 
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Surface Transportation Board has been largely an irrelevant Fed- 
eral agency. It consistently does nothing and yet seems unaffected, 
perhaps even satisfied, by this paralysis. 

I think it is safe to say there are a whole lot of Americans that 
are not satisfied by the paralysis of an agency that is supposed to 
be looking after the public interest. I have often said the STB is 
dead from the neck up, but I probably should stop saying that be- 
cause there is clearly life there but precious little effective capa- 
bility to intervene on behalf of consumers and on behalf of competi- 
tion. 

Let me just mention to you quickly the experience of a resident 
of Dickinson, North Dakota, a farmer from Dickinson, North Da- 
kota. He said to me, you know, I am told by the railroad that I 
must truck my grain 200 miles east to put on the railroad in order 
to move it west, and they move it right back through my farmyard 
and, in fact, with a terminal in the community next to me, but I 
have to truck my trail 200 miles east to get the lowest rate from 
this carrier. 

When he said, I asked the carrier why that was the case, the car- 
rier said it is strategic planning. I said, I am from a small town. 
I don’t understand strategy or strategic, but I understand what 
doesn’t make any sense, and there is simply no common sense in 
this. 

When you talk to people, it is hard to describe to them why all 
of this happens the way it happens. 

I will give you one more example, and I don’t know whether 
these numbers are accurate. They used to be. 

You put a carload of wheat on the railroad in Bismarck, North 
Dakota, move it to Minneapolis, and you will pay about $2,300. The 
same carload of wheat from Minneapolis to Chicago, about the 
same distance, you will pay $1,000. 

Why would we be more than double charged for the same dis- 
tance? Because on one segment, there is one carrier; on the other 
segment, there is competition, huge difference. Where there is no 
competition, the consumers are victimized in my judgment. 

Let me just mention briefly that I have passed a piece of legisla- 
tion in our Appropriations Committee that changes the cost of chal- 
lenging the railroads with respect to rates. As I think the Chair- 
man mentioned, it is currently now $178,000 for a significant ship- 
per to challenge the rates. I have passed an amendment through 
the Senate Appropriations Committee, reducing to $350. That is 
the cost of filing an action in Federal Court were you able to do 
such action. 

Finally, the fuel surcharge issue gives, I think, evidence of sub- 
stantial concentration in this industry. There is, by most evidence, 
about a $6 billion overcharge for fuel on the fuel surcharges. The 
regulatory authorities have said stop it, you can’t do it anymore, 
but the railroads are allowed to keep the overcharge. I don’t under- 
stand that, but that is where we are. 

I want a healthy railroad system. I want competition, either com- 
petition or regulation, but I want a healthy rail system that serves 
this Country, and I also want fairness to this Country’s consumers. 
Regrettably, at this point, we don’t have fairness to consumers. 
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So my hope is that we will be able to advance legislation that 
you have offered here in the House of Representatives, and in the 
Senate we have introduced and are moving similar legislation. I 
serve on the Commerce Committee. We are going to be holding a 
hearing on our legislation and hopefully moving it. 

We just passed legislation out of the Judiciary Committee, intro- 
duced by Senator Kohl on which I was a co-sponsor, dealing with 
the antitrust issues. That bill will allow the review of railroad 
mergers and acquisitions to remain with the STB, but it allows the 
Department of Justice to enjoin the merger in Federal District 
Court if the merger as approved would violate the Nation’s anti- 
trust laws. 

So I think we are working on a number of issues that I think 
are very, very important. Some very significant groups of industries 
and businesses representing the shippers have formed to say, look, 
all we want is we want fair opportunity. I think they want, as well, 
a healthy railroad industry, but they fair rates, and that is a rea- 
sonable thing to do. 

Finally, I would just say at the end of a long period of time, let 
us decide what we are going to do. We are either going to have 
some competition or regulation. You can’t have near monopolies 
and no regulation. If we change those near monopolies to a com- 
petitive environment, this Country would be a whole lot better off. 
If not, we should have a series or steps of regulation that affect and 
safeguard the consumers in this Country. 

Mr. Chairman, thank you for allowing me to come by. You have 
a long hearing today, and you have a lot of Members, but I did 
want to tell you that we are working on similar issues in the Sen- 
ate and wish you well in the House as you address these important 
issues. 

Mr. Oberstar. Thank you very much for your statement, your 
comments. I look forward to meeting you in conference on this leg- 
islation. 

Your example of the farmer who trucked his grain east to have 
it shipped west, I have a similar situation in the southern end of 
my Congressional district, the Peterson Mill. Because the railroad 
doesn’t serve it any longer, because they wouldn’t meet an ever in- 
creasing threshold for quantity to be shipped, now grain is hauled 
by truck. 

I stood there with Jerry Peterson as the trucker handed the 
farmer 86 cents. That was all that was left from his shipload of 
grain trucked 100 miles with no back haul. That is not acceptable. 
That is not service in the public interest. 

You have given us good fodder for the future. 

Does anyone have a question of Senator Dorgan? 

It looks like you scared them all off. 

[Laughter.] 

Mr. Oberstar. Thank you. 

Now we will go to Members. Mr. Rahall. 

Mr. Rahall. Thank you, Mr. Chairman for recognition and for 
holding today’s hearing. 

This particular gentleman from West Virginia has a long and in- 
timate relationship with the Staggers Rail Act of 1980, primarily 
over the issue of captive shipper protections. The Staggers Rail Act, 
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of course, being named after the senior Member of Congress from 
West Virginia from the House side at that time, Harley Staggers 
from West Virginia, then Chairman of the Interstate and Foreign 
Commerce Committee. 

There are many in this room, pushing this legislation, who were 
pushing similar efforts back in those days. I guess they sent their 
kids to college on this issue back then, and now it is time to send 
their grandkids to college. We are revisiting this issue again. 

The publication of Traffic World once described me in my sopho- 
more as coming “within a coal lump’s distance of derailing the 
Staggers Rail Act.” 

Indeed, when the legislation that was to become the Staggers 
Rail Act was being considered by the House back in 1980, our 
former colleague. Bob Eckhardt, of Texas, and myself teamed up 
with a captive shipper amendment. It was so successful — indeed, it 
passed the Floor — that the bill’s Floor manager at that time, Jim 
Florio from what was then called the Committee on Interstate and 
Foreign Commerce, pulled the bill from further consideration. 

Mr. Chairman, I recall returning to my office on that fateful day 
and seeing a railroad lobbyist in the front foyer, literally crying like 
a baby. I guess those were the days when lobbyists were perhaps 
more in touch with their inner selves and allowed to display emo- 
tion. 

Subsequently, however — and it was not due to the tears of the 
railroad lobbyist, I might add — a compromise was reached on the 
captive shipper issue in the form of the Staggers-Rahall-Lee-Loef- 
fler Amendment which paved the way, as you will recall, Mr. 
Chairman, for the House passage and ultimately the enactment of 
the Staggers Rail Act. 

It was no secret that post-enactment, I became extremely dissat- 
isfied with the way the Interstate Commerce Commission was im- 
plementing the law. Every railroad, regardless of profitability, was 
deemed revenue-inadequate. I recall a time when Norfolk Southern 
was the darling of Wall Street, but the ICC described N-S in those 
days as being revenue-inadequate. 

The means for devising revenue to variable cost was corrupted. 
Determining what was market dominance was a joke. According to 
the ICC, there was always, always product and geographic competi- 
tion. For example, a coal-fired power plant conceivably could con- 
vert to oil — yeah, right — and a power plant in Colorado could con- 
ceivably ship coal in from West Virginia instead of its neighboring 
Wyoming. 

During the decade of the eighties and into the nineties, I was the 
flagbearer for re-regulating the railroads, offering bill after bill, 
amendment after amendment, only to be stonewalled by the now 
Energy and Commerce Committee, much to the consternation of 
my truly captive shippers of coal. 

Let me say one thing, Mr. Chairman. By golly, if the Republicans 
did one thing right when they ran this place, it was transferring 
the jurisdiction over the railroads from the Energy and Commerce 
Committee to this Committee under your leadership, if they did 
anything right. 

[Laughter.] 
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Mr. Rahall. As we got well into the 1990s, however, something 
happened. My shippers stopped complaining. Appalachian coal pro- 
ducers and those in West Virginia stopped being the subject of rail- 
road predatory pricing practices, and with that reality I became a 
recovering re-regulator. 

I will conclude with this note: Cross subsidization in the parlance 
of the railroad regulatory scheme known as differential pricing is 
part and parcel of maintaining a healthy and viable railroad net- 
work which is in the national interest. 

I accepted that concept back in the 1980s and throughout my ef- 
forts to re-regulate the railroads. I always accepted that concept. 
During the course of this hearing, I hope the issues involving the 
matter are clarified. 

Again, Mr. Chairman, I thank you for having the hearing. I yield 
back. 

Mr. Oberstar. Thank you for those eye-opening remarks. We ap- 
preciate your candor. 

The gentleman from Pennsylvania, Mr. Shuster. 

Mr. Shuster. I thank the Chairman. 

I would wish that we go in order of seniority, so I would defer 
to Mr. Baker to go first before me in the order of seniority. 

But, first, I want to just mention that Ranking Member Mica had 
to depart to go to a ceremony to honor some American soldiers that 
served in Iraq. 

With that, if it is all right with the Chairman, go to Mr. Baker 
first. 

Mr. Oberstar. The gentleman from Louisiana, Mr. Baker. 

Mr. Baker. I thank the Chairman and the Ranking Member for 
the courtesy. I certainly want to express appreciation to the Chair- 
man for his keen interest in the subject and his sponsorship of the 
legislation which addresses many of the concerns which I am sure 
will be discussed in the course of the hearing today. 

For the purpose of balancing the record and those who have been 
critical of the legislation pending, I would quickly establish that I 
am not a pro-regulatory kind of guy. I am very much a free market, 
believe in competition, let the best guy with the best product sell 
it at whatever price he deems appropriate and let consumers make 
educated choices. 

I am not a proponent of re-regulation the rails. I am for express- 
ing the best market operation that will enable more competitors to 
provide more consumer choices to those who, under the current 
system, have none today. 

I do believe that competition, where competition exists in the rail 
industry, has in fact brought rates down, but were you to establish 
two charts, one of the rates paid by captive shippers over the last 
decade and hold it up next to a chart of rates paid by those in the 
competitive marketplace, you would find two very divergent trend 
lines. 

Captive shippers are what the name says. They are captive. They 
have no market choice. 

Whether one be Republican or Democrat, the consequences of 
being a captive shipper in a marketplace which is internationally 
competitive has real world consequences. Where you can no longer 
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manufacture your product, put it into a rail car and sell it in the 
United States, people will vote by moving their plants elsewhere. 

It was, at best, a modest inconvenience in years past, but with 
fuel charges where they are today, which legitimizes the rate un- 
derlying assessment for the rails, it is becoming a factor in making 
decisional locations which are of extreme importance to all of us 
who want to keep as many people employed in this Country as is 
practical. 

I don’t know that there will be arguments made that the current 
STB methodology is fair in its handling of these difficult decisions, 
but regardless of whether one takes that position or not, it is cer- 
tainly justifiable to conduct a thorough examination of how it 
works and the consequences of the pricing regulatory methodolo- 
gies. It is important to note that in the current environment that 
the STB is now in a period of receipt of public comment over mak- 
ing a significant change in the way they determine cost of capital. 

For Members who haven’t spent a lot of time looking at capital 
assessment formulas — I know that people were probably doing that 
over the weekend, getting ready for this hearing — this is a signifi- 
cant component in establishing the rate base. 

The capital asset model methodology is now subject to public 
comment which will close in mid-October by the STB to move away 
from the discounted cash flow methodology. The manner in which 
that new structure is constructed will have considerable affect on 
rate-making as we go forward. 

Having said that, there are many other elements of this problem 
that the legislation the Chairman has offered, that are outside sim- 
ply the cost of capital, the bottleneck problem. Yes, you have the 
right to move freight and to get quotes from competitive rail car- 
riers, but if you happen to hit a bottleneck where there is only one 
provider of service through that short distance between where you 
are located and where your ultimate goal is located, you have a sig- 
nificant problem. You can’t even force a rate quote unless you meet 
certain contractual obligations to that provider. 

We do not have an open market in rail service in the United 
States. It is a significant economic concern, but then there is one 
other important matter. As consolidation has occurred in the finan- 
cial services sector, consolidation has occurred in the rail industry. 
Despite that consolidation and the efficiencies that has brought 
about, fewer miles to maintain with fewer competitors, the rails are 
in fact undervalued in the market, and that is the reason why sig- 
nificant hedge fund operators have begun to target acquisition of 
stock in rails because of that analyst view that these are assets 
that the market has ignored and underpriced. 

That has led the rails to reacquire their own stock, which I do 
not have a problem with, but it has diverted their investment prac- 
tices from putting it into infrastructure and hoping to forestay the 
takeover of those in the hedge fund world who see them as under- 
valued assets. 

All of that is to point out that smart people on Wall Street say 
the rails are in extraordinarily good condition. In fact, they are in 
such good financial condition, it is the kind of industry those smart 
investors are wanting to get a significant piece of 
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The rail industry is sound. We need them to continue to succeed, 
but there are significant sectors of our economy who are now sub- 
ject to predatory pricing. The remedy is not to re-regulate the in- 
dustry but merely to carefully evaluate the process the STB en- 
gages in and ensuring, as a regulated utility, that the rates they 
charge are in fact representative of a competitive marketplace. 

I sincerely appreciate, Mr. Chairman, the courtesies extended 
and your leadership in this matter. I yield back. 

Mr. Oberstar. I thank the gentleman for his very thoughtful 
and well conceived statement and elaboration of the intricacies of 
this legislation and of the rail marketplace. 

The gentlewoman from California, Mrs. Tauscher. 

Mrs. Tauscher. Thank you, Mr. Chairman. 

I find myself as somebody who spent 14 years on Wall Street as 
a very small child looking at the arcane valuations for this industry 
and scratching my head and, at the same time, understanding that 
in California, where 60 percent of the goods that are shipped into 
ports of Oakland and Long Beach and L.A. are moved out of state, 
how desperately we need a robust rail network and infrastructure 
that is have to have, not a nice to have. 

I think that what is very clear to me is that, on the one hand, 
we need to assure that private investment has some predictability 
in their ability to look forward for their rates of return and to look 
at regulatory scheme that isn’t obsessing so much that it prevents 
them from getting that rate of return and feeling as if they can do 
the kinds of investments that are going to keep their own people 
happy. But, at the same time, when you have a squeeze on the 
credit capital and capital formation, you find yourself without the 
ability to make these investments. 

So I think we need to look at lot more at public-private partner- 
ships, innovative financing, the kinds of things that are a little out 
of the box and different from the traditional kinds of financing that 
we have looked at in the past. 

In the Bay Area, we tax ourselves. Almost every one of our coun- 
ties, we tax ourselves for highway infrastructure. 

Many of the companies that are in the Bay Area are companies 
that are high tech companies, just in time inventories. They are not 
only companies that have short rail but long rail for finished prod- 
ucts. They need things delivered on time, so they can put them to- 
gether and then ship them out. 

A lot of our products, obviously, some of our sourcing comes from 
overseas too. So we need things to come out of the ports quickly. 

This is a very, very vexing, complicated issue. I think I stand 
very similar to Mr. Baker in a place where I want to solve for the 
issues of having competitive railroad companies that are good in- 
vestments for Americans, not only for their investment portfolios 
but for good jobs so that we can have a 21st Century railroad net- 
work. At the same time, I want to help the people that are captive 
shippers who find themselves unable to be competitive because 
they don’t have enough competition to get better pricing to ship. 

That is the sweet spot, I think, that we have to find. We have 
to find some place in there. I am not for more regulation, but I cer- 
tainly am for competition, and I am certainly for helping the people 
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that need to ship goods to markets that are not only my constitu- 
ents but the consumers of my district too. 

So I look forward to this hearing. Once again, I think that it is 
always better to amplify these things and have as much as we pos- 
sibly can in front of us. 

I appreciate all of the folks that are going to be testifying in the 
hearing today, and I look forward to working with everybody to 
find that place, that tension between too much regulation but the 
ability at the same time to help the captive shippers so that we can 
have the kind of robust market that we need. 

I yield back. 

Mr. Oberstar. I thank the gentlewoman for her statement, and 
that is the purpose of this legislation, to try to find that proper bal- 
ance. 

The gentleman from Wisconsin, Mr. Petri. 

Mr. Petri. Thank you very much, Mr. Chairman, for holding this 
important hearing. 

I also want, if I could, I don’t know if I need unanimous consent 
or not but to submit for the record a statement by the Wisconsin 
Agri Service Association on the subject of this hearing. 

Mr. Oberstar. Without objection, so ordered. 

Mr. Petri. Thank you. 

I would also like to make just a point of thanking the chairman 
of the Surface Transportation Board who is on the first panel, Mr. 
Nottingham, for taking a day and a half of his time to come out 
to Wisconsin to meet with and listen to the representatives of a 
number of shipping associations in our region and a number of con- 
cerned people affected by the things that have happened in the 
transportation industry. 

I would like to also associate myself with the spirit of the re- 
marks of our colleagues, Mrs. Tauscher and Mr. Baker. 

No one is really or few are looking for a return to strict top-down 
regulation of the rail industry, but everyone is looking for an im- 
provement in service in the rail industry so that actually it can be 
used more to do higher value added shipments and provide service 
to the just in time economy in addition to bulk shipments. 

Everyone is looking for fairness in pricing. Of course, fairness is 
always in the eye of the beholder, and there are a number of dif- 
ferent ways in looking at costs and how this should be assessed. 

I appreciate Chairman Nottingham making a number of changes 
in the procedures of the Surface Transportation Board so as to en- 
able smaller and medium size shippers to not only have theoretical 
but to have practical access to the Board’s processes, so that they 
can have their situations looked at in a timely and cost-effective 
fashion and either get some understanding of the process or some 
satisfaction and sense that they actually are being dealt with fair- 
ly- 

I would urge that if there is anything that can be done to help 
rail management through I don’t know if it is a regulatory process 
or what kind of process to improve the quality of service and of in- 
formation in the rail industry, so that people are not confronted 
with the trains stopping on Friday at 5:00 and not knowing that 
the scheduled shipment is not going to come. No one even being 
told for two or three days. 
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You just can’t operate a modern economy without a lot of unnec- 
essary costs if a modern ability to communicate is not shared by 
the employees and the railroad industry. This is an area where we 
really could get good efficiency or improvement in our whole situa- 
tion. 

Beyond that, I appreciate your looking at the investment in the 
rail industry to make sure that, in fact, everyone involved is trying 
to make sure we have first-rate rail industry, and I thank you, Mr. 
Chairman. 

Mr. Oberstar. I thank the gentleman. 

Ms. Brown, the Chair of our Rail Subcommittee, the gentle- 
woman from Florida. 

Ms. Brown. Thank you, Mr. Chairman, and I want to thank you 
for your leadership as Chair of this Committee. I think this Com- 
mittee has been one of the most productive Committees in Con- 
gress, and I am proud to serve as Chair of the Rail. 

Today’s hearing is important because we always need to consider 
ways to improve competition in every business sector, and there is 
room for some improvement in the railroad business. But I am con- 
cerned that many of the rail sector fixes being discussed by ship- 
pers would be devastating to the industry, and there are lots of 
shippers that support the railroads. 

In fact, I have over 2,000 letters from shippers who oppose any 
new regulations for the rail industry, and I ask unanimous consent 
to have them submitted to the record. 

Mr. Oberstar. Without objection, so ordered. 

Ms. Brown. Our Nation’s railroads were in the red for a very 
long time and have only recently started to make a reasonable 
profit and should be given time in the black before making major 
changes to their business model. 

I feel that the loss or railroad earnings that is expected with the 
decline in rates will have many negative consequences. Less money 
being spent on capacity will slow growth and put many more 
trucks on the highways, compounding safety issues and harming 
the environment. We will soon have an additional 3,000 trucks a 
day leaving the Jacksonville port. 

If we can’t find a rail solution, which I am working on, it will 
jeopardize our entire community. Decline in profits will also pre- 
vent the industry from hiring more employees for good paying jobs 
that we know can’t be shipped overseas. 

I also believe that the Surface Transportation Board which, for 
a long time was not operating to full capacity and in fact had only 
member, is starting to address many of the issues that are prior- 
ities for shippers. In talking with the members and visiting with 
the Board, I know that they are planning to continue to look at 
ways to protect shippers from unreasonable rates. 

Mr. Chairman, at the proper time, this is the first time they have 
had an opportunity to testify before the Congress. The fact that so 
many of us have mentioned them, I am hoping that we can give 
them additional time when it is time for them to address the Com- 
mittee. 

A significant increase in capacity would also help eliminate many 
of the problems facing customers and the industry, and we all need 
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to work together to find ways to provide serious reasons for capac- 
ity expansion. 

I look forward to hearing from today’s panelists on ways that we 
can improve competition in a way that is fair to both shippers and 
the railroad and ensures a sound national rail transportation sys- 
tem. 

As I yield back my time, let me say in visiting with many coun- 
tries all over the world, our railroad freight is the envy of many 
of those countries, and I want us to keep that in mind. 

Thank you and I yield back the balance of my time. 

Mr. Oberstar. Mr. Shuster. 

Mr. Shuster. Thank you, Mr. Chairman, and thank you for hold- 
ing this hearing this morning. 

I want to welcome everybody to this hearing on rail competition. 
I want to point out to my colleagues, for those that have been deep- 
ly immersed in rail issues in the past, this is an extremely com- 
plicated issue. I would encourage and I am glad to see many of you 
here, asking questions and understanding. 

You are going to hear terms that were Latin to me before I start- 
ed to talk to many of the people in the industry, things like rev- 
enue to variable cost, differential pricing, the revenue shortfall allo- 
cation method. When you start talking about these things, as I 
said, at first they don’t make sense. Quite frankly, I have an MBA 
and still to me they are difficult to comprehend and understand in 
this complicated system that we have in this Country for railroad 
freight. 

I believe in free markets. When we look at the rail industry, I 
would love to have a rail industry that was based on free markets, 
but because of the way it has developed over the years, it is very 
difficult for us to have a completely free market system because to 
build railroads, new lines in this Country, having two and three 
railroads serve different areas, it is just not possible because of the 
difficulty in getting the rights to build them, getting through the 
government regulatory or our legal system. For us to move to what 
would be a completely free market system, as I said, just isn’t in 
the realm of possibility. 

What we have, we have to work with, and we have to make it 
work as best we can. Having competition, having government regu- 
lation work efficiently, and hopefully we can decrease that, but 
today our railroad system is the most efficient in the world. 

As the Chairwoman mentioned in her travels around the Coun- 
try, it is the envy of the world. Our shipping rates are lower than 
any other developed country. Our freight railroads require virtually 
zero Federal Government capital, no taxpayer dollars. Our rail- 
roads are so efficient that we can move a ton of freight 423 miles 
on a single gallon of fuel. 

But it hasn’t always been like this. The Chairman, as he always 
does, gave us a very comprehensive history lesson of what has hap- 
pened since the Staggers Act. As I said, as always, very com- 
prehensive and informative, but I think we need to also focus on 
what happened before the Staggers Act. 

On June 21st, 1970, one of the largest companies in the world, 
the Penn Central Railroad went bankrupt. At the time, it was the 
largest bankruptcy in the history of the world. Penn Central which 
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was headquartered in my home State of Pennsylvania had thou- 
sands of employees. They owned over 4,000 locomotives, 200,000 
freight cars and 5,000 passengers car. The Penn Central bank- 
ruptcy was, to say the least, a financial disaster. 

It also dragged down other companies: The Buckeye Pipeline had 
7,000 miles of pipeline; the Arvida Corporation which was devel- 
oping 35,000 acres in Florida; the Great Southwest Corporation 
which had realty ventures across the Nation and, of course, had 
numerous property holdings in New York City. 

Congress and the Nixon Administration spent years, thinking 
about ways to save the rail system. They drafted legislation to 
come up with loan programs, but in the end it didn’t go forward. 

Meanwhile, things continued to get worse. In 1972, five Class I 
railroads went bankrupt. In 1976, 25 percent of our Nation’s tracks 
were under slow orders. In my home State, conditions became so 
bad that parked rail cars literally fell off the tracks. 

In the 1960s, in Blair County, Pennsylvania, we had 2,500 folks 
that worked for Penn Central, later to become Conrail. Today or 
after the Penn Central bankruptcy and with Conrail being ab- 
sorbed into a few other railroads, we have about 1,000 people em- 
ployed there today. 

The root cause of the Penn Central bankruptcy and the decline 
of the entire rail industry was government regulation. The govern- 
ment set the shipping rates. The railroads could not respond to the 
free market and could not recover their costs. Every day, the rail- 
roads lost more business to trucking companies. 

Finally, in 1980, Congress deregulated railroads or I should say 
partially deregulated the railroads under the Staggers Act, and 
since then the turnaround has been amazing. It has been done 
mostly with private capital. I think that is extremely important for 
us all to realize. By and large, private capital is what turned this 
around, not Federal funds, not a huge injection from our Federal 
Government. 

Our rail system now earns a profit. It is gaining business, and 
I believe it has a very bright future, but government regulation is 
still a problem. 

We have to admit that over the years the STB has acted like we 
were still in the steam engine era. Challenging a rate has cost 
shippers millions of dollars and, in fact, because it was so expen- 
sive, they didn’t challenge some of the rates. The STB regulations 
effectively denied smaller shippers any relief from excess rail rates 
or poor service. 

Thankfully, the STB has finally taken steps to bring the Agency 
into the 21st Century. The new STB small rate case procedures 
will shorten and simplify the regulatory process, and we will be 
watching very closely as that moves down the road. Also proposed 
is a new way of calculating the cost of capital which has promised 
to make rates more reasonable. We need to give these procedures 
a year or so to see how they work. 

I am against re-regulating the railroads because the private sec- 
tor always can run things better than the government, and I think 
we have seen that since 1980. A great concern of mine is that re- 
regulation would return us to the days of low or no profits of our 
railroads, and no profits mean no private investment. 
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Our railroads are already one of the Nation’s most capital inten- 
sive industries. In 2006, they spent $10.6 billion on capital projects 
and right of way maintenance. 

The Chairman also pointed out that revenues are going up. His 
statement was that it is a paltry reinvestment, but as a number, 
if you look at other industries, it is probably a smaller number. 
What you have to look at is the percentage. I think the percentage 
is the real measure. 

The rail reinvests 18 percent of every revenue dollar while other 
industries such as chemical and auto manufacturers are between 
5 and 7 percent. So a significant amount of their revenue is going 
back into their system. 

If we move towards re-regulation, I am very concerned that these 
private investments in railroads will disappear, and then we have 
to ask ourselves some really big questions. If that private money 
disappears, are we willing to ask the government to replace the 
spending with taxpayer dollars? 

If we pass re-regulation now, in five or ten years, if we don’t 
have the kind of private investment in our railroads, are we going 
to be looking to the government for a bailout plan as we did in the 
seventies? 

These are huge questions, and this hearing is extremely impor- 
tant to talk about these issues and understand that what we do 
today is going to affect us down the road. 

While I am against re-regulation, I want to make it clear that 
I am not against fixing a broken STB. If the STB’s new procedures 
and guidelines don’t work, we need to revisit this issue and we 
need to work to make sure that the system, the STB, works to the 
betterment of all our industries in this Country. 

I want to thank the Chair for indulging me to go over my time. 
Thank you. 

Mr. Oberstar. I thank the gentleman for his comments. The his- 
tory pre-Staggers Act to which I devoted just a few sentences, the 
gentleman elaborated on and is quite right. The purpose of this 
hearing is to explore all these issues and to fix the Surface Board 
so that we don’t have calls for re-regulation. 

The Chair will acknowledge the gentleman from Florida, Mr. 
Mica, our Ranking Member, for a personal statement. 

Mr. Mica. Thank you. First of all, I want to apologize for leaving 
right after my opening statement, but I had the opportunity. I 
wanted to meet a young man from my district, also from Ms. 
Brown’s district. He is from DeLand, Florida. 

Every once in a while, you get to meet heroes, and we have got 
one of them with us today. He is from our district, Ms. Brown’s and 
mine. His name is Jonathan Chad McCoy. He is a Staff Sergeant. 

Listen to this. He is one of 12 Outstanding Airmen of the Year. 
Staff Sergeant McCoy was named the Air Force Special Operations 
Command Non-Commissioned Officer of the Year, awarded the 
Bronze Star Medal with valor and a second Bronze Star Medal. 

Sergeant McCoy demonstrated courage and leadership during 
Operations Enduring Ereedom and Iraqi Ereedom. The point man 
in a high risk compound assault, he fiercely fought hand to hand, 
defeating an enemy guard and enabling the capture of a high value 
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target. Twice, he deliberately risked his life, braving deadly small 
arms fire to treat and evacuate severely injured teammates. 

Part of a sniper element. Sergeant McCoy established climbing 
routes over a 15 foot compound wall, allowing access of the assault 
force. Commanding a 17 man joint combat search and rescue team, 
he led a daring complex mission to recover the crew of a downed 
helicopter submerged in an Iraqi lake. 

These are just a few of his accomplishments. 

Sergeant McCoy and his wife are here. I would like him to stand 
and be recognized. 

[Applause.] 

Mr. Mica. I yield back. Thank you, Mr. Chairman. 

Mr. Oberstar. I join our Ranking Member and congratulate our 
guest for his great service. 

The bell has rung, but we have plenty of time before the vote. 
There is a motion to suspend rules. 

We will go to Mr. Salazar of Colorado. 

Mr. Salazar. I want to thank you, Mr. Chairman. 

I ask unanimous consent to submit my full statement for the 
record and a couple of letters that I have from the Colorado De- 
partment of Agriculture. 

Mr. Oberstar. Without objection, so ordered. 

Mr. Salazar. I want to thank you, Mr. Chairman, once again. 

I understand the issue. It is a very difficult issue. I hear from 
both sides. I hear from railroad, and I hear from my grain ship- 
pers. 

The Colorado Governor, last month, issued an executive order in 
order to be able to comply with the transportation needs of Eastern 
Colorado where we had over 10 million bushels of wheat on the 
ground. 

In looking at the chart that the Chairman put up on the board, 
I see the profitability doesn’t seem to coincide with the added need- 
ed infrastructure, I think, that the railroads or the money they are 
putting into infrastructure. 

I am very pleased to have the Surface Transportation Board 
here. The Senator actually made pretty strong remarks against the 
STB. I really am looking forward to hearing your comments. 

I am a strong proponent of free enterprise. I know it has been 
only in the last few years that the rail industry has become profit- 
able again, and I would really also like to see those profits put back 
into the infrastructure. As the Senator said, rural areas are espe- 
cially affected by the lack of rail capacity. 

With that, Mr. Chairman, I look forward to today’s hearing and 
I want to thank you. 

Mr. Oberstar. I thank the gentleman. 

Members on the Republican side, Mr. Diaz-Balart, welcome. 

Mr. Diaz-Balart. Thank you very much, Mr. Chairman. Again, 
thank you for your leadership. 

Really, a comment, Mr. Chairman: Obviously, the need for fur- 
ther investment in our rail infrastructure has become a front page, 
front burner issue in recent months particularly. Part of this dis- 
cussion is, obviously, who should make the investment in the rail 
infrastructure. Should it be the private sector as it is now or should 
it be the taxpayer? 
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The rail industry is the one industry in our Country that does 
not rely on public investment — Mr. Shuster already talked about 
that — but rather builds, operates and maintains its own infrastruc- 
ture, very expensive infrastructure, spending as much as 18 per- 
cent of its revenues on capital expenditures. That is a serious in- 
vestment. 

This is an industry that again, until very recently, was not mak- 
ing a profit, and yet they are reinvesting up to 18 percent into in- 
frastructure. But it is obviously clear that we need more invest- 
ment in the rail infrastructure — we talked about that — to meet the 
growing needs of our economy. 

So I guess this is the question: Where should we look for that 
investment? 

If we are going to continue to rely primarily on the private sec- 
tor, on their investment to increase our Nation’s freight rail capac- 
ity, it is obviously essential — this is not rocket science — that we 
provide further incentives for businesses to make these huge in- 
vestments. 

I am assuming that any bill that deals with rail would go 
through the Subcommittee that I sit on, chaired by the Honorable 
Congresswoman Corrine Brown from Florida, who is extremely 
knowledgeable on rail issues. 

Mr. Chairman, I look forward to working on this very, very im- 
portant, and I thank you for your allowing me this time. 

Mr. Oberstar. Thank you for your comments, your observations. 

Before I go to Mr. Kagen, I do want to acknowledge and intro- 
duce to the Committee, our newest Member, Laura Richardson of 
California, the 37th District. She holds the seat that was once held 
by our colleague on the Committee and recently deceased, Juanita 
Millender-McDonald, who was a great asset to this Committee and 
delightful Member of Congress, a treasured friend. 

We welcome Congresswoman Richardson who had the oppor- 
tunity at one point to work for Juanita Millender-McDonald, con- 
siders her a mentor. She served in the California State assembly 
and was appointed Assistant Speaker Pro Tern. 

We welcome you to the Committee. 

Now, Mr. Kagen. 

Mr. Kagen. Thank you. Chairman Oberstar and Ranking Mem- 
ber Mica for holding this critically important hearing today. 

I would also like to thank the Members of the panels that will 
be appearing here, and I look forward to hearing and reading your 
testimonies. It is my sincere hope that the witnesses will enlighten 
us, evep^one on the Committee, about how important it is to de- 
liver rail services at prices everyone can afford to pay. 

I have two particular concerns that I will share with you now. 
The first concern is the impact that the high rates for delivering 
products by freight and the declining standards of service are hav- 
ing on doing business in Wisconsin. 

I am also very concerned about how the railroads are using what 
appears to be their monopoly power to effectively tell customers 
what will be shipped, when it will be shipped and what rates with 
very little negotiation being offered. 

These are not just my concerns. These are concerns of companies 
that do business in Wisconsin, companies like Georgia-Pacific, 
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Green Bay Area Chamber of Commerce, Green Bay Packaging, 
Neenah Foundry, Procter and Gamble, Sadoff Metals, Stora Enso, 
the Wisconsin Farm Bureau, Wisconsin Farm Union, Wisconsin 
Manufacturers and Commerce, Wisconsin Paper Council and also 
the Wolf River Lumber Company which I will address now. 

In the State of Wisconsin, we received a grant in our district in 
the City of New London, $350,000 to extend a rail line to the City 
of New London. In my several conversations and meetings with our 
mayor there. Mayor Wayne Toltzman, he indicates that the Wolf 
River line is imperiled, that they only were able to ship three car- 
loads of their product to Chicago because the excessive cost in the 
last year. That occurred after Canadian National took ownership of 
the line. 

Sturm Foods, which is located 12 miles west of New London in 
the City of Manawa, is currently finishing a major expansion on 
their facility, and they are going to add 200 very important jobs to 
our region. A lack of adequate rail service would significantly im- 
pede this progress that they are making. 

Additionally, the Bemis Corporation has two plants, two manu- 
facturing plants in my area. New London is this home. They have 
had 250 carloads of plastic resin delivered to them last year, and 
the State of Wisconsin granted $200,000 to add a spur to their 
plants several years ago. They are interested in enhancing their 
transport of their product over the rail service. 

As such, I share the concern of Mayor Toltzman and other manu- 
facturers in Wisconsin, that the railroad may soon request in the 
very near future that this line, this single access line, may be aban- 
doned due to continuing losses of revenue on the part of the rail- 
road company. 

This would be a crippling blow to the economy of my district and 
the people living in the region, not just the agriculture industry but 
our manufacturing base as well. It would displace another industry 
and many, many jobs. Unfortunately, many areas of Wisconsin are 
held captive by a single larger railroad that will provide limited 
services. 

I believe in improving our railroad competition. I believe rail- 
roads are necessarily not just for improving the health of our local 
economy, the State and our Nation but also to help combat global 
warming and reduce traffic by trucking. 

To this end, I am very proud to be a co-sponsor of H.R. 1650, the 
Railroad Antitrust Enforcement Act which was introduced by my 
colleague. Congresswoman Tammy Baldwin, and H.R. 2125, the 
Railroad Service and Improvement Act which is sponsored by our 
Chairman. 

I look forward to working with my colleagues on this Committee 
and across party lines to guarantee that these measures are ad- 
vanced and succeed, and I look forward to listening and reading 
your testimonies. 

I yield back my time. Thank you. 

Mr. Oberstar. I thank the gentleman for his comments. 

We have a series of four votes pending on the House Floor. We 
will recess until the conclusion of those votes. I suspect that will 
take the better part of an hour. 

I say to the witnesses, be refreshed, be ready for a long sitting. 
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[Recess.] 

Mr. Oberstar. The Committee on Transportation and Infrastruc- 
ture will resume its sitting. 

There are still some two Members of our first panel who are 
missing, but they will arrive in due course, I am quite sure. 

Mr. Nottingham, the Chair of the Surface Transportation Board, 
thank you for being with us. We look forward to your testimony. 
You may present it in full or summarize it as you wish. The entire 
statement will be included in the record. 

TESTIMONY OF CHARLES D. NOTTINGHAM, CHAIRMAN, SUR- 
FACE TRANSPORTATION BOARD; W. DOUGLAS BUTTREY, 
VICE CHAIRMAN, SURFACE TRANSPORTATION BOARD; 
FRANCIS P. MULVEY, BOARD MEMBER, SURFACE TRANSPOR- 
TATION BOARD; KENNETH C. CLAYTON, ASSOCIATE ADMIN- 
ISTRATOR, AGRICULTURAL MARKETING SCIENCE, U.S. DE- 
PARTMENT OF AGRICULTURE; JAYETTA Z. HECKER, DIREC- 
TOR, PHYSICAL INFRASTRUCTURE ISSUES, GOVERNMENT 
ACCOUNTABILITY OFFICE 

Mr. Nottingham. Good afternoon. Chairman Oberstar, Ranking 
Member Mica and Members of the Committee. My name is Charles 
Nottingham, and I am Chairman of the Surface Transportation 
Board. This is my first appearance before this Committee since be- 
coming Chairman of the STB in August, 2006, and I appreciate the 
opportunity to appear before you today to address the important 
issues of rail competition and service, the relationship between rail- 
roads and shippers, the state of the railroad industry and the role 
of the STB in resolving disputes between railroads and their cus- 
tomers. 

I will briefly summarize my written testimony. 

Ensuring effective competition is one of the central goals of the 
Nation’s rail transportation policy. Yet, throughout railroad his- 
tory, there have been some rail customers who do not enjoy the full 
benefits of a competitive market. 

What do we mean when we refer to captive traffic that falls 
under the jurisdiction of the STB’s regulation of rates? 

Our most recent data indicates over 71 percent of the Nation’s 
rail traffic moves at rates deemed by statute to have been a prod- 
uct of a competitive market. 

Of the remaining 29 percent, some is traffic that is exempted 
from regulation because the particular commodities and services 
involved, such as intermodal traffic, have competitive transpor- 
tation alternatives available, and some is traffic that moves under 
private contract and is therefore outside the Board’s jurisdiction. 

Less than 10 percent of the Nation’s freight rail traffic is recog- 
nized as captive and eligible for STB rate regulation. As we focus 
on this important but relatively small portion of rail traffic at the 
STB, we strive to assess and anticipate how our regulatory and pol- 
icy decisions might impact the broader universe of rail customers 
as well as national transportation policies such as the development 
of an efficient system of interstate commerce. 

As is the case in many markets, some freight rail customers pay 
higher rates than others. Under the principle of differential pricing, 
railroads with high sunk costs and with fierce competition for most 
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traffic are expected to charge more, even substantially more from 
their captive traffic than from their competitive traffic if they are 
to achieve enough revenues to cover their costs and invest in nec- 
essary facilities. Although differential pricing is practiced in many 
other industries as well, it is understandable that shippers on the 
captive end of this differential pricing scale would not be satisfied 
with the status quo. 

As policymakers examine alternatives to this longstanding dif- 
ferential pricing system, several important questions merit consid- 
eration including: If the railroads’ ability to differentially price 
their services based on the market forces of supply and demand is 
significantly constrained, who will make up the difference? 

Who will end up paying more? 

How will the railroads in this highly capital intensive industry 
maintain their existing infrastructure, not to mention attract addi- 
tional private investment needed to expand their capacity to meet 
projected dramatic growth and future demand for access to the rail 
network? 

The Board recently commissioned the economic consulting firm, 
Christensen Associates, to conduct an extensive study on the extent 
of competition in the railroad industry. The study will also assess 
various policy issues including current and near future capacity 
constraints in the industry, how competition and regulation impact 
capacity investment, how capacity constraints impact competition 
and how competition, capacity constraints and other factors affect 
the quality of service provided by railroads. 

The study team will have the full benefit of all of the STB’s pow- 
ers to inquire into and gather information from the freight rail in- 
dustry. I look forward to briefing this Committee on the results of 
this study next year. 

Examples of ways that the STB promotes competition can be 
found in our major merger rules in cases where we impose competi- 
tion-protecting conditions such as in previous merger cases, in 
other cases where the board has prevented larger carriers from 
interfering with the ability of smaller carrier to meet their obliga- 
tion to provide service, in our management of the Federal Environ- 
mental Review Process required for the proposed construction of 
new rail lines and in decisions authorizing the construction of those 
new rail lines. 

With regard to the financial condition of the Nation’s rail system, 
I can report that our data reinforce what others will report today. 
The rail industry has gradually recovered from its pre-Staggers Act 
state of ruin, and the industry is currently in good health. 

The Board is currently awaiting final comments on an important 
rulemaking that proposes to change a key measure of the financial 
health of the railroads, the annual cost of capital determination. 
That calculation ties into our entire annual determination of the 
railroads’ revenue adequacy and is also a significant factor in rate 
cases and other Board proceedings. 

I believe that the Board must continue to examine all of our pro- 
cedures and to constantly explore improvements, no matter how 
controversial the issue may be to stakeholders. 

The Board’s procedures for handling rate disputes are particu- 
larly important, and I will now turn to that issue. 
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Under our statute, the Board must ensure that rates are reason- 
able while, at the same time, not preclude railroads from obtaining 
adequate revenues, but balancing these potentially conflicting ob- 
jectives is not an easy task. Rates that are too high can harm rail- 
dependent businesses while rates that are too low will deprive rail- 
roads of revenues sufficient to pay for the infrastructure invest- 
ments needed. 

The Board has recently improved its procedures for handling rate 
cases. In the fall of 2006, we made some significant changes in how 
we apply the stand-alone cost test and calculate the amount of re- 
lief in large rate cases in an effort to reduce litigation costs, create 
incentives for private settlement of disputes and shorten the time 
to litigate large rate cases. 

Also, in the small rate case resolution process, our new rules 
allow smaller cases to proceed on one of two tracks. First, freight 
rail customers may seek up to $1 million in relief, using a revised 
version of the three benchmark test with more predictability built 
into it. Under a second approach, customers can seek up to mil- 
lion in relief. 

Another important issue that the Board is keeping a close eye on 
relates to fuel surcharges imposed by railroads. In January of this 
year, we issued a decision declaring it an industry-wide unlawful 
practice for carriers to use a fuel surcharge to recover more than 
the increased fuel cost attributable to the particular movement to 
which the surcharge supplied. 

Mr. Chairman, I will wrap up. I realize the time is running. 

This action ended an industry practice of charging fuel sur- 
charges as a percentage of the shipper’s base rate regardless of the 
actual fuel cost associated with the transportation of the shipper’s 
goods. The Board will aggressively use the authority granted to us 
by statute to stop unreasonable practices, thereby protecting ship- 
pers and advancing the public interest. 

It is worth noting that the Board investigated and acted on the 
fuel surcharge problem on our own initiative and without any for- 
mal complaint. This Board has not received a single formal com- 
plaint about fuel surcharges. We will remain vigilant on this issue 
and will expeditiously review any formal complaints related to fuel 
surcharges or other unreasonable practices or unreasonable rates. 

Moreover, in addition to our process for adjudicating formal dis- 
putes, we also have an effective informal dispute resolution process 
which we encourage stakeholders to take advantage of 

In sum, the STB is actively engaged in the pursuit of enhanced 
competition, the implementation of accessible and affordable dis- 
pute resolution procedures and continuous process improvement 
aimed at making our Agency a more effective economic regulator 
of the freight rail industry. 

Our initiation of a major national study of the state of rail com- 
petition and related policy alternatives along with our recently im- 
proved dispute resolution procedures, our pending rule on how the 
railroads’ cost of capital should be measured and the other 
proactive steps outlined in my full statement all combine to dem- 
onstrate this Board’s strong commitment to providing robust regu- 
latory oversight of the freight rail industry. 
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I look forward to the opportunity today to discuss our record of 
reform in more detail and to returning to this Committee in the fu- 
ture to report on our progress. 

Thank you. 

Mr. Oberstar. Thank you, Mr. Nottingham. We look forward to 
those initiatives and the report on your several reviews that were 
enumerated in your testimony. You can rest assured, we will invite 
you back. 

Vice Chairman of the STB, Mr. Buttrey. 

Mr. Buttrey. Good afternoon, Mr. Chairman. Thank you very 
much for this opportunity to be here today before the Committee. 
I commend you for holding the hearing. 

I think to have a conversation about this issue from time to time 
is probably very useful to everybody, the Congress and the shippers 
and railroads and other people who are interested in the railroad 
industry, including investors and potential investors and share- 
holders. 

I do not have a separate statement. In the interest of time, I will 
dispense with any kind of formal statement. I have associated my- 
self with the remarks of the Chairman who is the normal spokes- 
man for the Agency, and I will be very happy to answer any ques- 
tions you might have. 

Thank you very much. 

Mr. Oberstar. Thank you. We will certainly have questions for 
you. 

Mr. Mulvey, welcome back to the Committee where you once 
served and served with great distinction, preceded by a very long 
and distinguished career with the General Accounting Office, now 
the Government Accountability Office, and the Inspector General’s 
Office and our own Committee on Transportation and Infrastruc- 
ture. 

We welcome you back here. It is good to have you on the other 
side of the table now. 

Mr. Mulvey. It feels a little different being on the other side of 
the table, but thank you very much for having me. 

Good afternoon. Chairman Oberstar, Chairwoman Brown, Rank- 
ing Member Shuster and other Members of the Committee. 

In 1995, the Surface Transportation Board was created to bal- 
ance the needs of shippers, who must rely on railroads for reason- 
able rates, with the need for the railroads to earn adequate reve- 
nues. 

The overall questions we face today are: How well has the Board 
met its charge to balance those interests and what is the state of 
competition in the transportation of those bulk commodities that 
are largely captive to the railroads? 

I don’t think I am understating it when I say that many people 
believe the Board could do more to promote competition, ensure 
reasonable rates for captive shippers and improve the reliability 
and quality of railroad services. 

For a long time following the Stagger’s Act, the ICC and the 
Board, after 1995, focused on ensuring that the railroads recovered 
their financial health. It has been well documented, the state of the 
industry before Staggers in the seventies and eighties. 
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In October, 2005, the STB held a hearing on the state of the rail- 
road industry, and that testimony revealed there was nearly una- 
nimity that the industry had largely recovered from the financial 
malaise that plagued it during the sixties and seventies. 

As Chairman Nottingham has mentioned, the Board has taken 
a number of initiatives at balancing the scales between railroads 
and shippers, and there are a few areas where I believe some real 
progress has been made. 

It was already mentioned, fuel surcharges and that the railroads 
were charging the shippers fuel surcharges based upon a percent- 
age of their rates. This meant that the captive shippers who al- 
ready paid high rates had to pay higher fuel surcharges as well de- 
spite the fact that their shipments did not necessarily engender 
greater fuel use. The Board found this to be an unfair practice and 
directed the railroads to compute surcharges to more closely reflect 
actual fuel consumption. 

Secondly, with regard to access to rate relief, the cost to bring 
a case before the Board and using its stand-alone cost guidelines 
can cost a shipper several million dollars. It is not the filing cost. 
It is the cost of the lawyers and the cost of all the consultants nec- 
essary for the shipper to undertake a stand-alone cost procedure. 
Shippers, whose traffic does not warrant the expense of bringing 
cases under the stand-alone cost guidelines, believe they have no 
access at all to the Board for relief. 

For 20 years, the Board and its predecessor, the ICC, studied 
how to make the Board’s procedures available to small shippers. Fi- 
nally, the Board has now acted to address both the cost and timeli- 
ness issues for the large rate cases as well as finally establishing 
new procedures for small rate cases. 

In October, 2006, the STB issued new large rate case guidelines 
that were designed to reduce the cost of bringing a case signifi- 
cantly and to speed up the process. Just last month, we issued new 
procedures. In fact, earlier this month, we issued for bringing small 
rate cases before the Board. 

These rules give the shipper the option of selecting how they 
want to proceed to challenge their rates but, as the Chairman 
pointed out, they do set limits on recovery depending upon which 
process is selected. 

I am committed, Mr. Chairman, to monitoring the results of 
these initiatives to make sure they work as intended and to make 
changes if necessary. 

Thirdly, the cost of capital, the Board has consistently found that 
the Nation’s railroads are revenue-inadequate despite the fact that 
Wall Street has found the railroads to be profitable. The reason for 
this disparity lies in the way the Board has taken to determine the 
cost of capital, especially equity capital. 

The discounted cash flow approach that was used has long lost 
favor with the financial community. The Board staff reviewed the 
academic literature. We held hearings on this issue, and we have 
come up with the decision, proposed rulemaking rather, to adopt 
the capital assets pricing model. If this change is adopted, it could 
reconcile the Board’s estimation of revenue adequacy of the rail- 
roads with that which prevails on Wall Street. 
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However, there are still a number of areas that still concern me, 
first of all, paper barriers. Paper barriers are contract provisions 
that arise when a Class I railroad sells or leases some of its light 
density track to a short line. Often, the short line must agree to 
interchange traffic only with the Class I carrier that leased or sold 
them the track. Interchanging with any other railroad would result 
in severe penalties. The restrictions generally continue on into per- 
petuity. 

I have found this practice to be anti-competitive and I have dis- 
sented from the majority of the Board in several cases where paper 
barriers were contained in sales or lease agreements. 

With respect to the status of competition, I believe the GAO 
study on railroad competition was a very worthwhile and well done 
effort. However, I do feel that it inaccurately claimed that the ex- 
tent of captivity was declining. Even if relative captivity — which is 
what I think they mean — the percentage of traffic that is captive 
has declined, there is no evidence that competitive options have in- 
creased for captive shippers. 

The GAO also suggested the Board undertake a study of competi- 
tion in railroad industry, and the Board has recently, as the Chair- 
man pointed out, contracted with a private firm to have such a 
study done. 

I personally regret that those resources were not committed to a 
study that was authorized in the SAFETEA-LU legislation which 
would have focused on how well the Board has handled its mission 
rather than the larger issue of competition in the industry. How 
well has the Board acted on its mission, and that study would have 
been undertaken by the Transportation Research Board of the Na- 
tional Academy of Sciences. 

I have a few suggestions for improving rail service and competi- 
tion. If we as a Nation are serious about shifting traffic off our 
highways and onto rail, we need to devote more resources into im- 
proving our rail infrastructure. The railroads favor an investment 
tax credit for this purpose, but I personally believe the amounts 
that will be needed would be far greater than what a tax credit 
could realistically produce. 

I believe that a railroad trust fund of the type recommended by 
former Representative and T&I Committee Member, Bill Lipinski, 
could generate the monies. A railroad trust fund could generate the 
monies needed to upgrade and build our Nation’s rail transpor- 
tation infrastructure. 

Also the Board currently exercises regulatory oversight only over 
about a third of the traffic. Much traffic is exempt from our regula- 
tions because it is presumed to be competitive with other modes of 
transportation. But as times change, so does the competitive land- 
scape. I believe we need to examine the class exemptions periodi- 
cally to determine whether those premised on the availability of 
intermodal competition remain warranted in the 21st Century. 

Finally, the Board may begin an investigation of a potential vio- 
lation of the rail portions of its statute only on complaint. If the 
Congress wants the Board to continue to actively seek out and stop 
problems, it might be appropriate to revise this language by strik- 
ing the word “only” and adding “on its own initiative.” 
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I thank you for the opportunity to testify today. I look forward 
to answering any questions you may have. 

Mr. Oberstar. Thank you very much, very crisp and thoughtful 
set forth testimony. I appreciate that. 

From the U.S. Department of Agriculture, Associate Adminis- 
trator in the Agricultural Marketing Service, Mr. Kenneth C. Clay- 
ton, welcome and thank you very much for being with us. 

Mr. Clayton. Thank you, Mr. Chairman, and Members of the 
Committee, thank you too for the opportunity to appear before you 
today to share USDA’s views regarding rail competition and serv- 
ice. 

As Associate Administrator of USDA’s Agricultural Marketing 
Service, I oversee a variety of domestic and international mar- 
keting programs for American food and fiber including our work on 
agricultural transportation issues. 

There are many reasons for the productive and competitive 
strength that the U.S. agricultural sector has enjoyed over the 
year. Three factors, I think, stand out as particularly important. 

First, we have been blessed with an extremely productive natural 
resource endowment. Second, we have an impressive record of tech- 
nological development in the production, harvesting and processing 
of agricultural products. Third, we have benefitted from a transpor- 
tation system that has facilitated the efficient and effective move- 
ment of agricultural products from farms to destinations both at 
home and abroad. 

Clearly, rail is a critical component of our overall transportation 
system. In fact, the agricultural industry in the United States is 
highly dependent on a viable rail network, particularly producers 
in more remote locations with long distance transportation needs. 

USDA shares the view of many that the deregulation of the rail 
industry under the Staggers Act and related legislation was of posi- 
tive effect in preserving the industry. At the same time, in regain- 
ing their economic standing, the railroads have taken steps that 
have reduced service levels and shifted costs to the users of their 
service. 

Consequently, as important as rail rate measures may be for 
judging the exercise of market power, changes in rail rate are not 
fully reflective of either the costs associated with movement of 
products from origin to destination or the impact on the inter- 
national competitive position of industries like agriculture. 

USDA has heard and continues to hear from many in the agri- 
cultural industry regarding their concerns about rail competition 
and service. For many grain producers, rail is virtually the only 
cost-effective bulk shipping alternative, and agricultural shippers 
continue to express concern about decreased rail to rail competi- 
tion, increased rail rates, poor rail service, rail capacity constraints 
and the fair allocation of rail capacity. 

Compounding this concern, of course, is the fact that agricultural 
producers have little influence over prices that they receive for 
their commodities and typically must absorb cost increases. Thus, 
increasing transportation costs translate into lower producer in- 
comes which can have important implications for the production of 
food and fiber as well as the vitality of rural and regional econo- 
mies. 
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One of the key assumptions underlining deregulation of the rail 
industry in 1980 was that there would be sufficient competition, at 
least in most markets, to promote reasonable rates and discourage 
the abandonment of branch rail lines vital to agricultural pro- 
ducers. However, rail competition has declined over the past quar- 
ter century due to rail consolidation. 

The implications of this decline are somewhat difficult to assess, 
given incomplete and inconsistent data. To provide a clearer per- 
spective on the state of competition in the rail industry, USDA 
notes and supports the GAO recommendation and subsequent STB 
action to take onboard a study of national rail competitiveness. 

Let me conclude, Mr. Chairman, by thanking you and the Com- 
mittee for holding this hearing today. An efficient and effective 
transportation system is clearly important to the U.S. economy, 
particularly for our agricultural producers and shippers. 

Thank you. 

Mr. Oberstar. Thank you very much. Your complete statement 
will, of course, be included in the record. Your summary was very 
well presented. 

Mr. Clayton. Thank you. 

Mr. Oberstar. Ms. JayEtta Hecker has been in front of our 
Committee on many occasions and on many subjects, and we great- 
ly appreciate your learned analysis of the transportation issues. 
Thank you for being with us again. 

Ms. Hecker. Thank you, Mr. Chairman. I am very pleased to be 
here to speak before you and the other Members of the Committee. 

The topic is, of course, as we heard, an extremely important one, 
and we are pleased that we can speak on the basis of two very re- 
cent and very comprehensive reports. We were most recently asked 
to look at 25 year retrospective on the impact of the Staggers Act 
and what kind of overall effects there have been. So I am basing 
a lot of my comments on that report as well as a more recent up- 
date looking at an additional year of rate changes. 

The three topics I will cover are, first, the major changes in place 
post-Staggers with this very broad perspective; second, I will talk 
about the protections, the balance that was always envisioned for 
the protection of captive shippers; and then, finally, I will briefly 
address the actions that the Board has taken. 

I will try to go through those very quickly because I think you 
are familiar with our report, and I am sure questions will be more 
useful as an exchange. 

If you look at page two, I do have a slide. It is unequivocal and 
all have recognized that the financial condition of the railroads was 
grievous before 1980. It was very important to our overall economy 
and our performance, and in many senses Staggers had a remark- 
ably positive impact over a long period of time of allowing the in- 
dustry to return to financial health through a number of the meas- 
ures that are indicated there. 

The next slide, and again many people recognize this. One of the 
extraordinary things with the nature of the competition, the kind 
of measures that the railroads took, rates went down, went down 
for over 15 years, almost steadily every year, every commodity. We 
developed an index to try to make that a pure basket of goods, so 
it didn’t deal with changes in geography or changes in the product. 
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but rates consistently went down and went down even more if you 
look at it, as this chart does, relative to GDP price index. 

It has gone up. There is no doubt, and I am sure you have heard 
this from many shippers, that rates have started to turn up slowly 
in 2000 and rather significantly, the most significant single year 
rise between 2004 and 2005. But in real terms, railroad rates, the 
cost to move shipments by rail are still below 1985 levels. 

I might say that one of the views maybe that this deregulation 
and the competition and the measures the railroads were enabled 
to undertake to streamline their operations wasn’t just in their per- 
formance, but these increases in the efficiency of the industry have 
actually been a macroeconomic factor in overall economic growth. 

The improvements in the performance of the logistics sector, sev- 
eral Members talked about the fact that we are one of the countries 
that is the cheapest in the world to move goods, and that was part 
of the benefits, not just the rate issue but the kind of efficiencies 
that we saw the railroads undertake and put in place with the 
flexibilities they were given. 

Slide four, again as you know, while all rates went down, they 
went down at different rates for different commodities, and this 
slide basically showed that the least decline has been in the grain 
area. The next one that started moving up more recently is mis- 
cellaneous mixed shipments which is largely containers. The bot- 
tom one where the rates were the lowest, coal has ticked up. You 
have got a number of increases occurring differentially in different 
commodities. 

Now some of our analysis is you can’t immediately infer this to 
monopoly power or whatever. There are lots of real factors in the 
industry. As many of us are well aware, capacity constraints have 
really become a reality in railroads, and that obviously turns into 
rate increases. 

The railroads made new investments, as was discussed. They ex- 
panded employment. They changed some of the mix to focus on dif- 
ferent traffic, and there was a demand growth that was consist- 
ently occurring. So there are lot of reasons, and you can’t nec- 
essarily have a nefarious concern when you see the rates ticking 
up. It is a difference in a competitive and economic environment. 

Now, in looking at the overall picture, we also wanted to try to 
look behind the rates because you, Mr. Chairman, noted there had 
been a transfer of a number of costs to shippers. One of the areas 
we looked at, because we thought it would be useful to understand 
a rarely examined factor, is this miscellaneous revenue. 

As you see from this chart, slide five, miscellaneous revenue has 
skyrocketed. It has gone up 10-fold in just 5 years. Now a big factor 
in there is fuel surcharges, but one of the concerns that we had 
that related to one of our recommendations is this very inconsistent 
reporting by railroads. This isn’t good data, and so we rec- 
ommended that the Board take some action to improve the consist- 
ency of data and the transparency of this information. 

On slide six, I quickly go into some of the information on captive 
shippers. You yourself have noted that while slide six uses this 
proxy for an indicator of captivity and uses the statutory definition 
which just opens access to rate relief With this global factor, the 
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share, whether it is in tonnage in revenue of potentially captive 
shippers, has gone down. 

But then to try to probe a little further, we looked in a more iso- 
lated subset at traffic which was traveling at substantially above 
the statutory threshold, and that was a ratio of 300 percent of rev- 
enue to variable cost. We found that has been rather significantly 
increasing. 

And, we looked at it on a geographic basis. You see differences 
in where those very high revenue to variable cost ratios occur, and 
it is in States like Montana, New Mexico, North Dakota and West 
Virginia. 

The key question that we had was, I think as several people said, 
we really did not believe that effective relief had been provided for 
shippers. In the 25 year history, in the balancing that was envi- 
sioned and while there was always the concern about the revenue 
adequacy, there really was very little effective relief provided. 

It is true that the Board very recently has started to take some 
actions. You have heard those, and I don’t need to recount them. 
I will say that some of them, particularly this change in the cal- 
culation of revenue adequacy, could be very substantial. Really, it 
is too soon to tell what kind of impact some of these changes would 
have. 

What we did do in our report was recognize that in our view 
there were a number of alternatives that have been proposed and 
that I know you and others are aware of that could promote com- 
petition. That is the really the interest in these alternatives. They 
are not giving up on the marketplace working. They are trying to 
efficiently intervene to promote competition. 

Although each of these have been argued as opportunities to do 
that, each has real costs and benefits. We did not feel we had the 
information to recommend any particular action by the Board. That 
combined with our concern with the absence of relief and the con- 
tinued presence of some captive shippers led us to recommend that 
the Board more comprehensively, using its full authority, evaluate 
this situation. 

The conclusions then on slide 10, the Staggers Act has had far- 
ranging benefits not only to railroads but to our economy and to 
consumers and to many shippers. We did conclude that widespread 
changes in the relationship between the railroads and their cus- 
tomers are not needed. 

We did observe and do believe that there are pockets of poten- 
tially captive shippers that remain and that more examination is 
needed to determine whether some of those rates were really justi- 
fied by market conditions or reflected in abuse of market power. As 
I said, that led to our recommendation for a more comprehensive 
study by the Board and some specific improvements in data as 
well. 

That concludes my statement, and I apologize for going over. 

Mr. Oberstar. Oh, no, not at all. It is an excellent statement. 
We expect that thorough review from the GAO. Thank you very 
much. 

Chairman Nottingham, you referred in your statement that ear- 
lier this month the Board issued new guidelines for small and me- 
dium size rate disputes. Shippers are saying, well, the new guide- 
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lines, they welcome some action. There hasn’t been much over 
many years on this issue. 

But they do not reflect any of their recommendations. What rec- 
ommendations were made that you think were useful and what rec- 
ommendations were not? 

Mr. Nottingham. Thank you, Mr. Chairman, and I will say that 
issue stands out. 

That rulemaking where we endeavored to, with a lot of effort and 
time put into this by the career staff at the STB and hearings and 
a period of years of observing a system that really did not work, 
endeavored to put together a set of new procedures so that the 
Board can be more accessible to smaller and medium size rate 
cases, and that is what the recent rulemaking was all about. 

I will say that a number of shipper groups have already asked 
and we have given them some more time to decide whether they 
want to begin the process of appealing that decision. I believe some 
of the railroads have already filed some legal paperwork indicating 
intent to appeal. Somehow we have managed to attract concerns on 
all sides of the issue. 

But we think we have, by setting up two new channels to bring 
smaller cases, putting the shipper in the driver’s seat — the shipper 
can choose which one to take advantage of — and allowing a shipper 
to receive up to $5 million in damages under what we call the mid- 
level review or up to $1 million under the most simplified, we have 
greatly improved a situation that really wasn’t working. 

We had no cases resolved under the preexisting special proce- 
dures for simplified rates, and that was over a period of many 
years. Clearly, that is not because there are no shippers who be- 
lieve they have cases. It was because of some problems with the 
dispute resolution process that existed. 

It will be interesting to see as time goes by whether shippers 
take advantage of this opportunity, how it works. We do have one 
significant shipper. I believe it is the DuPont Company that has al- 
ready filed several complaints, and I know they are before you later 
today. I will let them speak for themselves. 

Time and experience will tell whether we are on the right track, 
but I do believe we have made a big improvement. 

Mr. Oberstar. It is an ongoing process is what you are saying. 

Mr. Nottingham. Yes, sir. Until we see a case play out, that is 
when we really know whether it works. 

Mr. Oberstar. You made reference to hedge funds and other 
large investors that are in your words, showing extraordinary in- 
terest in railroads. I met with the AAR Board earlier this year. 
That issue was brought up. Two major railroads, two of the Class 
Is have suddenly found themselves the target of investment. 

I would have concerns about hedge funds investing significant 
amounts at least up to the ability to have control over the railroad 
from the experience that I have had with a paper company in my 
Congressional district, the one that acquired Boise Cascade. 

Then what this hedge funds do with some regularity is spin off 
assets, cut down workforce, trim the company, increase its appar- 
ent profitability and then sell it off at that higher value. But, in 
this case, they sold off the woodlands that have been for 100 years 
in company ownership. 
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If you are in the pulp and paper business, your asset is wood. 
It is trees. You sell your asset off, then you deprive the company 
of the ability to counterbalance forces in the marketplace. Those 
hedge fund guys didn’t care a hoot about that. 

Now I can envision hedge fund operators coming in. Everybody 
welcomes increased capital investment, but when that capital in- 
vestment comes in and strips the asset, its viability, then you have 
a serious situation. In this case, the serious situation is the future 
ability of the railroad to serve the public. 

Have you at the Board given thought to reviewing the potential 
effects of hedge fund investments in the railroads? 

Mr. Nottingham. We have, Mr. Chairman. It is an issue and an 
area we are looking at closely, and it represents really an example, 
probably one of the most glaring examples of how fast changing 
this industry and this marketplace really is. 

We are living through incredibly dynamic times where after 
many years of disinterest by large segments of the financial com- 
munity in the rail sector as an attractive place to invest money, we 
are seeing huge amounts of resources pouring into the railroads 
from large investors. 

Some of them go by the general name, hedge fund. Some of them 
don’t. Some of them are prominent individuals like Warren Buffett 
who have earned a lot of respect generally over the years for being 
a wise investor, and others are people like Bill Gates, and people 
who just seem to have significant capital and they want to invest 
it. 

We want to be sure, though, that anyone who does get involved 
in the railroad business, and we will ensure that anyone who does 
get involved in the business of railroading, has the public interest 
at heart and is not interested in just cashing out tomorrow and 
leaving shippers stranded. 

Mr. Oberstar. I think that is a very good perspective, but the 
question that I would like the Board to be asking is: Do these in- 
vestors bring an increase in capital to the railroad for investment 
in its capital needs or are they just playing around with the shares, 
taking hold and getting a controlling interest in the railroad to fur- 
ther their own pocket, not to advance the cause of the railroad 
itself? That is what I would like the Board to be asking. 

Mr. Mulvey, your statement, I think, makes a profound observa- 
tion. The Staggers Act greatly reduced economic regulation of the 
industry. It didn’t take away economic regulation. 

Mr. Mulvey. It did not. It greatly reduced by allowing, especially 
allowing the railroads to enter into contracts with shippers. His- 
torically, before Staggers, all railroad rates were the tariff. With 
contracts, the deal was the rich could be more competitive. They 
could make agreements, et cetera, and the railroads could become 
more competitive. 

But you know you always have to be careful what you wish for 
because some of those contracts the railroads entered into back in 
the days when they were still financially in distress, were very, 
very lucrative for the shippers. They went on 10, 15, 20 years and, 
over time, these contracts became a real burden on the railroads. 
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Now, of course, as these contracts are coming due, the railroads 
turning that around and raising rates 50, 60, 100 percent in order 
to make up for the years when these contracts were bad. 

Staggers also allowed the railroads to abandon lines much more 
easily. It sped up the abandonment process. So they were able to 
reduce their costs, reduce the size of their infrastructure, continue 
to cut back on the labor force until they are a fraction of what they 
were 30 years ago. 

There is good with that — they are more efficient — ^but there is 
bad with that because today we have a railroad system that is not 
well positioned to meet the demands in the future. 

Mr. Oberstar. Thank you. 

The conclusion we could draw from that is attempts for the 
Board to exercise its inherent authority, more authority or encour- 
age the Board to vigorously use its authority is not re-regulation. 
Regulation remains but at a diminished level, right? 

Mr. Mulvey. Yes, and there is a new question as to what the 
Board’s authority is. We have a general counsel. They have views 
of what our authority is. We don’t want to overstep the authority 
that Congress has given us, but there have been some cases where 
we have been questioned as to whether or not we had the authority 
to do what we did. 

Fuel surcharges, for example. A lot of people believe the Board 
did the right thing in fuel surcharges, that the railroads action was 
unreasonable, but some of the railroads’ claim that the Board had 
overstepped its authority in the fuel surcharges. We didn’t have au- 
thority to do what we did. 

I recommend that the Board be able to initiate investigations on 
its own. Right now, we don’t have the authority to initiate inves- 
tigations on our own. We have to wait until a complaint is filed. 
That, again, would strengthen us. 

Mr. Oberstar. I definitely think that is an initiative we should 
take and should be an outcome of this legislation. 

Mr. Nottingham, do you disagree with subsequent witnesses who 
will come before the Committee, who have already many times 
said, filing fees are excessive, cost of proceedings are excessive, 
time consumed in proceeding on a rate case is excessive? 

Do you disagree with that? 

Mr. Nottingham. I sympathize with those concerns because 
looking back at the record over the years, in some cases over a 
hundred years, in some cases more recently, what I have had to do 
as a new chairman, 13 months into my appointment here, I will 
say I have been distressed to see that it has gotten to this point. 

But I am pleased to say that my colleagues, well before I came 
onto the board, initiated a number of very sweeping, important re- 
forms that I was pleased to join with, and almost all of our major 
actions have been unanimous and bipartisan in those reform areas. 
We are changing fast for a regulatory agency, and I just ask the 
Committee’s forgiveness to judge us on what this Board, these 
three members and the staff, actually accomplish and have accom- 
plished. 

Mr. Oberstar. You are moving in the right direction. I appre- 
ciate that. 
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I would say that on those issues, even railroads that disagree 
with other provisions of my legislation will say those filing fees are 
too high, the barriers are unreasonable, the time consumed is un- 
reasonable. That ought to be adjusted. 

I have one question that I want to ask, and then we will go on 
with other Members. 

Is there or could there be a rate that is so high a percent of vari- 
able cost that it would be appropriate for the Surface Transpor- 
tation Board to use its powers to declare the rate unreasonable? 

Mr. Nottingham. Mr. Chairman, I assume you would like me to 
take a first stab at that. Yes, sir, we get that question a lot. It 
seems pretty straightforward that if a rate got to a certain level 
percentage-wise that common sense would say the Board would de 
facto deem it to be unreasonable. 

I will say, though, we don’t do that, and I have to be careful how 
I speak here because we do expect this kind of issues to come be- 
fore us in an active litigation context. 

How high is too high is the question we often get. What is the 
big magic number? Should it be 300 percent, 189, 450, 600? 

Really, it is important that we look at the facts and cir- 
cumstances of each case and apply the modeling and the tests that 
have withstood Federal Court approval to make sure there is not 
a width of randomness or arbitrariness in the way we do that be- 
cause these are multimillion dollar disputes and we prefer not to 
see them dragged out in appeals unnecessarily. 

Mr. Oberstar. Thank you. 

Mr. Mulvey, do you have a comment on that? 

Mr. Mulvey. I would agree that we have a process, and any par- 
ticular number would be somewhat arbitrary. So we do have a 
process, and we do look at the stand-alone costs. If the rate is high- 
er than that which would be necessary for the railroad to continue 
operations and reinvest in itself for its investment, then that rate 
is too high and we will roll the rate back. 

In some of the cases that came before us, some of the large rate 
cases, it is true that I don’t think we have ever given a shipper a 
complete win, but we have rolled back the rate somewhat in some 
of these cases. But I am not sure there is a magic number. 

Mr. Oberstar. Ms. Hecker, have you had GAO consider that 
issue? 

Ms. Hecker. No, we haven’t explicitly, but I have to say in our 
discussion of the problem with the revenue to variable cost ratio, 
we point out and discuss explicitly in the report that the nature of 
a ratio can have perverse effects. You can have a rate decrease 
where the entire decrease is passed on to individual shippers, but 
the ratio will change and the revenue to variable cost ratio will go 
up. 

So it is very dangerous to not have it be case specific. 

If I may, I wanted to add a point, though, about authority which 
I think is a very important one and clearly a legislative issue. In 
our report, we basically observed and we put a lot of our lawyers 
on this issue, that we though the Board’s authority did reach to its 
ability to inquire into and report on railroad practices and to study 
and to monitor and take action to promote and enhance competi- 
tion. 
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One of the statutory objectives of Staggers and the formation of 
the STB is about ensuring effective competition. While some of the 
measures that are being explored are the subject of prior 
rulemakings where they decided one thing, there is the potential 
where circumstances have changed where we think the Board has 
the authority. 

In early discussions of our recommendation, there were some 
issues about whether the Board could even undertake the study 
that we were recommending. At the end of the day, they finally 
agreed that they could do that. 

We would be happy to have our lawyers talk with you at the 
same time with the STB lawyers. We think there is a lot of author- 
ity there, and it has been a question of the balance that we really 
haven’t seen in the past. 

Mr. Oberstar. Thank you. That would be very useful. We could 
do that. 

Ranking Member Shuster. 

Mr. Shuster. Thank you. 

Chairman Nottingham talked a lot about the new procedures and 
processes he just put in place to handle rate cases. It is my under- 
standing you attempted the Board attempted to do that in the 
1990s and it failed. 

What is in these new procedures that is going to assure us that 
they will succeed and can you talk about a few of the changes you 
have made to those procedures that you think are going to come 
out with positive world changes where we will see success as we 
move forward? 

Mr. Nottingham. Yes, sir, I would be happy to. Under our re- 
cently adopted rulemaking in the area of creating a simplified proc- 
ess for small and medium size rate case dispute resolution, what 
is of, I think, most interest to me and should be of high interest 
to shippers is that for a $150 filing fee, which is a pretty routine 
filing fee you see in a lot of courts, you can bring a $1 million com- 
plaint. You can choose to do that or you can choose to pay a higher 
fee and bring a $5 million complaint. 

Under the three benchmark approach, which is the smaller $1 
million and less approach, we basically set up almost a small 
claims court type model, that you don’t have to bring in four law 
firms and five consulting firms and spend millions of dollars argu- 
ing over 99 different assumptions. 

We make a lot of the assumptions for you. It is laid out in the 
rule. You just bring your case, and within eight months you are 
guaranteed an answer. 

Now that is assuming that the parties don’t prevail upon the 
STB to extend which we hope that we don’t see requests for exten- 
sion, but that is the reality that you may want to ask future panels 
about today because you will hear a lot about the lengthiness of 
procedures. Very often, it is borne out by the repeated requests for 
extensions by both shippers and railroads. 

Mr. Shuster. What is the time frame? 

Mr. Nottingham. So it is eight months gets you a decision under 
that. Under the slightly more complicated $5 million simplified 
stand-alone cost procedure, you get an answer in 17 months, which 
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for complex civil litigation with $5 million on the table is a great 
improvement. We are going to do our best to stick to that. 

Today is probably a good opportunity with the audience we have 
through the internet and here for me to say that we will be looking 
at extensions very tightly and we will not, if I have anything to do 
with it, just be granting them as quickly as we may have in past 
years. 

Mr. Shuster. As the Chairman said, I am sure we will be calling 
you back because we will be watching, watching closely. I think it 
is extremely important that we do streamline it and get it down 
to where small shippers can get in there and get relief if it is nec- 
essary. 

The fuel surcharge situation, I have seen some advertisements 
on the Hill. You commented it on it briefly, and I think Dr. Mulvey, 
you had commented on it. Can you explain that again to me? 

Did shippers come in and file cases or not? I am not quite sure 
I understood that. 

Mr. Nottingham. A lot of this transpired before I was on the job, 
but I am told by our staff, who searched the records very carefully, 
that we have to this date never received, this Board in the last pe- 
riod of years when this issue has been playing out, a formal com- 
plaint from any shipper about a specific case of fuel surcharge, mis- 
conduct or abuse or unreasonableness. 

Now the Board, under its own authority — and I would be happy 
to let my colleagues address this because they should get the credit 
for this — actually heard about this issue because we are constantly 
meeting with shippers and stakeholders and others, that this was 
a problem. Under our own authority, we actually initiated a sweep- 
ing industry-wide investigation and hearings and put an end to the 
practice. 

It was an outrageous practice, personally, if I might say, where 
railroads were actually asking shippers to pay something called a 
fuel surcharge that had no relation necessarily to the use of fuel 
by those shippers. How it lasted and played out as long as it did 
is a mystery to me, but I am pleased to be part of the group that 
actually put an end to it. If we ever do see a formal case brought 
to us, we will take a good look at it. 

Mr. Shuster. Dr. Mulvey. 

Mr. Mulvey. The advertisement that you saw in Roll Call, I 
guess the other day, didn’t refer to the STB’s finding that the fuel 
surcharge was an unreasonable practice which we did find. It com- 
plained that we didn’t make it retroactive, that the shippers had 
already paid all these fuel surcharges and they did a calculation 
which said that the railroads made $6.4 billion above and beyond 
what was justified with these fuel surcharges. 

Now you will be hearing from the railroads later, and they very 
much dispute the calculation. Clearly, to the extent that these fuel 
surcharges were unreasonable, while they were in place they were 
unjust, but we decided to go forward with the fuel surcharges rath- 
er than try to rebate those that were already paid. But that is what 
the complaint in that ad was. 

Mr. Shuster. Dr. Mulvey, I wonder if you could shed some light 
on the 180 percent of revenue to variable cost rates. We keep hear- 
ing that talked about, and it is my understanding it wasn’t devel- 
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oped very scientifically as many things on Capitol Hill aren’t devel- 
oped very scientifically. So can you talk a little bit about that? 

I think a lot of people and I don’t know about other Members of 
the Committee’s understanding of it, but I think it is important as 
to where did the 180 percent, what does it mean, is it a scientific 
number. 

Mr. Mulvey. Well, the actual number itself, 180 percent of vari- 
able cost, it is my understanding that it was decided on by one of 
the staff people on the Hill many years ago late at night. 

Mr. Shuster. You are pointing to John. 

Mr. Mulvey. It wasn’t John, but it was a staff person appar- 
ently, but there was a lot of evidence it had to be somewhere near 
that number. 

Revenue had to be greater than variable cost obviously because 
it has to cover fixed costs. The presumption is how large are those 
fixed costs and how much more then the fixed costs must revenues 
be to make sure they are covering all the out of pocket or variable 
costs as well as making a return on investment and having enough 
money to replace capital. 

The actual number, people talked about different numbers, and 
then finally it was set at 180 percent. It is not based on any kind 
of scientific knowledge that I know, but basically it is somebody’s 
best guess. 

Mr. Shuster. Mr. Chairman, I wonder if I may ask one more 
question. My time has expired. 

Mr. Oberstar. Sure. 

Mr. Shuster. Ms. Hecker, you had mentioned that there has 
been no effective relief to the shippers. At the same time, you said 
the rates are actually below what they are 1985 rates. When I hear 
that, I think, well, rates have been reasonable. So is there relief 
necessary? 

At the same time, my understanding is there have been very few, 
especially small shippers, relatively few cases. Can you explain 
that to me? 

No relief has occurred. Is that because there have been no cases 
brought because it is too expensive or is there no relief because the 
rates have been relatively low? 

Ms. Hecker. I think if you are able to stay for the next panel, 
I am sure people will tell you far more eloquently than I can the 
specific concerns. 

Mr. Shuster. I intend to. 

Ms. Hecker. Basically, as I mentioned, while we report aggre- 
gate data, that when you go deeper into it, there are these pockets 
where there appear to be captive shippers, and it is indicative. It 
is illustrative. The kind of work that we were able to do, given our 
data that we had access to, but there appear to be some captive 
shippers who are paying substantially more, so even though overall 
on an aggregate basis, rates might be going down 

Don’t forget there are these costs transferred. I am sure you will 
hear more about that too. 

So you have to look at a complete picture. There are these pock- 
ets where there could be shippers who are totally captive and while 
there is the rationale for differential pricing, there is the process 
that is supposed to be there to protect from unreasonable or exces- 



38 


sive prices. Basically, as you have heard, nothing has ever gotten 
through the process. 

Mr. Shuster. That is obviously a big, big concern of ours here. 

You mentioned out West, I believe it was, 300 percent of revenue 
to variable cost. Does that include large fixed or large capital in- 
vestments? 

I know out west they have double and triple tracked out there 
to try to move coal. 

Ms. Hecker. I don’t believe it is just the western areas. I remem- 
ber that West Virginia was one of the States, and there are pock- 
ets. Those were just States that there were some pockets of it. So 
it is not just one area. 

Again, that was just an illustrative piece of data, and that is why 
we are pleased that the Board is commissioning a far more com- 
prehensive and rigorous study. 

Mr. Shuster. Thank you. 

Thank you, Mr. Chairman. 

Mr. Oberstar. The Chair of the Rail Subcommittee, Ms. Brown. 

Ms. Brown. Thank you, Mr. Chairman. 

I guess what still stands out most in my mind is that the rail 
industry is operating in the black and that is exactly what we 
want. I have been reading these 2,000 letters that I received, and 
it is surprising that it is comprehensive where I have gotten them 
from, particularly the number of letters I have gotten from people 
in agriculture, grain, coal. 

One of the statements is that this bill is a one size fits all type 
of remedy that will not achieve the desired goal. What is the de- 
sired goal? 

I guess I want to go to the Board and ask, in the instance that 
you have enacted some additional relief for the shippers, can you 
expand on that? Does that address most of the pricing that the 
small shippers have expressed their concern? 

Mr. Nottingham. Madam Chairman, if I could, first of all, your 
reference to the thousands of letters that you reference, it is a good 
reminder. I know here at the Board, we, of course, spend most of 
our time working with folks who are not happy with the current 
system of regulation, and that is understandable. People who are 
not satisfied are the first ones to come to Washington and petition 
for change, and that is the way it should be. 

Our system of rail transportation, though, is so big and enormous 
and so important to our economy. It is always important to not for- 
get that there are thousands, hundred of thousands of other ship- 
pers busy moving product by rail in a system that overwhelmingly 
works well and is a model in the world for an effective freight rail 
system. 

Yes, we have got challenges and problems. Yes, this Agency, 
STB, has its work cut out for us, and we embarked on an extensive 
series of reforms. That gets to your question. 

I believe that our new simplified procedures for resolving small 
and medium size rate disputes will give shippers a significant new 
avenue to come to the Board and actually bring cases and get re- 
sults. 

I believe that our pending — and we are waiting for comments to 
get finalized this week — rule on the cost of capital decision, and we 
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are keeping an open mind, of course, as the Administrative Proce- 
dures Act requires until we see all the comments and responses. 
We will come in during October and by the end of this year we 
hope to have something to say in final form on that. 

These actions and others will make a real difference for shippers. 
Now I am not going to sit here and say that when you have this 
hearing in six months or a year or one month, that you are going 
to have a room full of 100 percent happy witnesses. Looking at the 
history, going back to the 1800s of this Agency and our prede- 
cessor, that would probably be unreasonable for me to say that to 
you. 

Ms. Brown. I would like to hear from the other board members. 
Also, it is still going to take about eight months. Is there anything 
that you can do to cut that time down? 

The cost is a factor, but how long it takes these things to be re- 
solved is another factor. 

Mr. Nottingham. I know. We are sympathetic. Eight months is 
a long time. We put the challenge to our staff and tested them over 
and over again. Give us the fastest process that, remember, allows 
for discovery. 

This is still complex civil litigation with discovery back and forth, 
and the parties tell us that they do need some time to make their 
case, and to bring it. The railroads do get the procedural oppor- 
tunity, obviously, to provide information and make their case. And 
so, that literally was the shortest feasible time period. 

We wish it could have been a lot less, but that was the quickest 
amount of time we felt we could have a reasonable process that 
would survive, frankly, survive the kind of appeals that we expect 
are coming. Anytime you try to change something in Washington, 
in a number of ways, we are getting challenged every step of the 
way in the courts of appeals from all sides. 

It is kind of interesting. Somehow, you are making all sides un- 
happy. You are either doing something right perhaps or maybe not, 
but we think we are on the right track. 

Ms. Brown. Dr. Mulvey. 

Mr. Mulvey. Yes, I agree that we do get a lot of complaints 
though not only about rates. On rates, we do hear from the captive 
shippers. But other shippers, who aren’t captive or have alter- 
natives but rely heavily on rail, also complain about cost of avail- 
ability, how long should things take, delays, et cetera. 

We don’t have formal procedures for all of these. We do have in- 
formal procedures. We have a grain car council that we meet with 
a couple of times a year to make sure that the grain cars are going 
to be available to meet shipper needs, so they have an under- 
standing of what the crops are going to look like and what the 
needs are going to be, where they are going to be. 

We have a group called the Rail Shipper Transportation Advisory 
Council or RSTAC that discusses some of the upcoming shipper 
needs and how shippers are viewing the quality of service, and 
they meet quarterly. 

We just established a new Committee called the Rail Energy 
Transportation Advisory Committee which will focus very much on 
the availability of rail cars and equipment to meet the energy 
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transportation needs, not only coal but also biofuels and other ma- 
terials. 

We try to work with the railroads and the shippers to resolve 
some of those complaints and some of those issues in an informal 
manner. 

Ms. Brown. Did you want to respond to that, Ms. Hecker? 

Ms. Hecker. No, I have nothing to add. 

Ms. Brown. My last question, the Board is currently dealing 
with some competition barriers. What additional issues with com- 
petition does the Board plan to do to address these additional 
issues? 

Mr. Nottingham. Thank you. Madam Chairman. 

We do continue to see competition problems and challenges 
across the Country. It is one of the reasons we commissioned this 
million dollar study, and we expect our consultants out of Madison, 
Wisconsin to go out and spend quality time with many stake- 
holders, GAO, others, shippers and railroads to really help us come 
up with some more recommendations in those areas. 

I don’t have the complete menu of solutions in my mind yet, but 
we have our work cut out for us. 

Of course, in our work as we see mergers, which in recent years 
have mostly been coming out of the short line sector, we do make 
sure that shippers are protected. 

We have a big merger heading our way. The paperwork hasn’t 
been filed yet, but it has been in the press involving the Canadian 
Pacific and the Dakota, Minnesota and Eastern railroads. That 
could have some important consequences for competition, particu- 
larly the possibility of getting a third major railroad into the Pow- 
der River Basin. 

Our Agency has already done much of the environmental work 
which has taken years to develop, and we survived huge lawsuits 
from communities and individuals who don’t want to see additional 
railroad track put through their towns. 

And so, that brings me back full circle to what we really need 
to see here which is some serious construction of new railroad track 
across our Country. We are so far past the day when our top prob- 
lem is too much track in too many communities that needs to be 
abandoned. I look forward to the day when we don’t have any 
abandonments in our docket, and we have got nothing but applica- 
tions for new line construction. 

That is what we need both in your port community of Jackson- 
ville which you were kind enough to show me the real opportunity 
you had there to get some of that traffic off of the trucks and the 
highways and really develop the rail system. Unlike some other 
systems out there, there is really room for the rail system to grow 
in many important places. 

Ms. Brown. Thank you. 

Mr. Chairman, are we going to have another round? 

Mr. Oberstar. Oh, yes, we will. 

Ms. Brown. All right, thank you. 

Mr. Oberstar. Mr. LaTourette. 

Mr. LaTourette. Thank you very much, Mr. Chairman, and 
thank you all for you testimony. 
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When Ms. Hecker was speaking, I wrote down a couple of things, 
and one was I wrote down at one point she said small pockets of 
captive shippers and another time, pockets of captive shippers. 
That leads me, I think, to my first line of inquiry with you. Chair- 
man Nottingham. 

She also indicated it is difficult to get around what is a captive 
shipper and what isn’t a captive shipper. 

But from your perspective, you know there is a number of pieces 
of legislation floating around here, one by the Chairman, that at- 
tempt to address the issue of captive shippers. When you, as the 
Board, look at rail shipments as a whole, what percentage of those 
shipments do you consider to be captive? 

Mr. Nottingham. When you actually look at everything that is 
moving under contract that is outside of our review, everything 
that is moving under an exemption because it is intermodal, for ex- 
ample, and has the benefit of competitive options, and you peel it 
all away as I outlined in my statement, Mr. LaTourette, we are 
really talking about less than 10 percent of all the Nation’s rail 
traffic that is viewed by us from a technical perspective as captive. 

Now are there others who feel captive sometimes? Probably yes. 
Are all those captive on every day of the week all year long, feeling 
completely mistreated? Probably not. 

That is where it might be a pocket to some but, of course, if you 
are that captive and it is your family farm or your family business, 
you are not in a pocket. You are in a huge hole, and it is under- 
standable why those folks feel the way they do. 

Mr. LaTourette. Then that gets to my next question. When you 
used the word, intermodal, some members of this coalition that are 
behind Mr. Oberstar’s bill, the C.U.R.E. Coalition, I think they are 
called. I know I speak at my peril because Mr. Baker is to my left 
as I ask this question. 

There was a box company from my district. I said, well, if you 
are complaining about the rates that the railroads are charging, 
why don’t you put it on a truck? 

They said, well, because the truck is more expensive. 

My question to you is do you consider someone who defines him- 
self in that circumstance, that has an intermodal option to meet 
the definition of a captive shipper? 

Mr. Nottingham. Well, one of the important considerations we 
look at, of course, is does the shipper have a meaningful alter- 
native. I am not an expert on the box industry, but typically if it 
is just boxes and they are not made out of heavy steel or some- 
thing, trucking probably could be an option. 

We look at each market, though, in each specific case to make 
that determination, to see whether a shipper really does have a 
meaningful option. 

If you are a coal mine, though, in the Powder River Basin of Wy- 
oming or Montana, trucking is just not a reasonable option to move 
your coal a thousand miles. So we have seen most of the big cases 
in recent years have been right there in the Powder River Basin 
and dealing with coal and utilities unhappy with the rates they are 
paying. You will hear much more about that this afternoon. I know 
from having seen some of the statements. 

Mr. LaTourette. Okay, thank you. 
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Commissioner Mulvey, my question to you is that in light of the 
fact that the STB has come up with recent decisions on the cost 
of capital and the small shipper rate relief that has been discussed 
by Chairman Nottingham in response to other questions, would 
you say that most of the issues, at least that I get into my office, 
the complaints by the shipper groups, have been addressed by the 
actions that the Board has already taken? 

Mr. Mulvey. I guess in a word, no. We hope that will be the 
case. I mean it was meant to do that. My suspicion, of course, is 
that while these will go partway in meeting some of their needs, 
I think there will be still be complaints about the Board processes. 

Some of the shippers feel that, for example, our relief numbers, 
$1 million under the three benchmark approach, $5 million under 
simplified guidelines, are too low. That is a five year figure. It is 
only $200,000 a year under the first and a million a year for the 
second. So I think there will still be complaints. It goes part of the 
way, but I would be very, very surprised to see our phones stop 
ringing. 

With regard to one thing the Chairman said, I want to make it 
clear about captive traffic. Some of the traffic that is captive is 
under contract, and we do not regulate that. It may still be captive, 
but it doesn’t come into our purview until the contract expires and 
it comes down to a common carrier rate. 

Then there is also traffic that is captive to railroads, that is to 
railroads by traffic, but it is not really feasible for that traffic to 
move by barge or by truck. 

Mr. LaTourette. Okay, thank you for that clarification. 

Ms. Hecker, to you, towards the end of your testimony, you indi- 
cated that the STB has taken some actions, and I assume that you 
are talking about the two improvements that I just asked Mr. 
Mulvey about. You also indicated that it may be too soon to pass 
judgment on how those changes affect the issues that are under 
study by your organization and also the issue that is before this 
Committee today. 

How long do you think we would need to wait to determine 
whether or not those changes are actually working and if Mr. 
Mulvey’s answer in a word, no, might be in a word, yes, after it 
has had some time to work? 

Ms. Hecker. Well, let me preface by saying that we haven’t even 
had the opportunity, given our work was completed a number of 
months ago, to systematically review the major actions. So I an- 
swer with only a broadest brush of what the measures are and 
therefore what kind of time frame might be necessary to assess 
them. 

The main one that we had recommended was the study, and that 
is not done for a year. Surely, I think, there could be very meaning- 
ful results. I was encouraged that the study group would have the 
same authority and access that the Board had. That was one of the 
concerns we had in the study being contracted out. 

So that time frame is one that I think the Congress would be in 
a position to have very high expectations from the Board to not 
only forward you a copy of the study but to comment themselves 
what their strategy is, what they read in it, what they see, whether 
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there is consensus or whether there is a mix of views about pro- 
ceeding. I think that is a very important window. 

These measures, I think there are still some legal disputes on 
the way. Obviously, one often has to wait to see whether even new 
processes are upheld. So I think it is certainly at least a year to 
look at the potential impact of new procedures. 

The one not yet done, as I mentioned I think could be the most 
important of all, and that is changing the way revenue adequacy 
is defined. 

Mr. LaTourette. I thank you. 

Mr. Chairman, I am still smarting over the theft of my chief of 
staff by the Surface Transportation Board, but I tried to be tried 
to be polite to them notwithstanding. 

Mr. Oberstar. Cross-fertilization is important, though, in this 
town. 

[Laughter.] 

Mr. Oberstar. Mr. DeFazio, since the gentleman was called to 
other duties during the opening remarks, if the gentleman wishes 
to make an opening statement. 

Mr. DeFazio. Well, thank you, Mr. Chairman. At this point, I 
would just proceed to questions if I could. I appreciate the offer. I 
had to run to the Homeland Security Committee for their minor 
portion of the Coast Guard Reauthorization. They are building on 
our good work over here. 

I just want to further pursue this definition of captive. I am a 
bit puzzled to tell the truth. 

Rail is much more fuel efficient generally than truck. I don’t 
know how it compares. I mean basically if we are looking at lum- 
ber, it is two and a half truckloads on one rail car. I think it is 
about three times as fuel efficient, as I understand, over a longer 
distance. I have a lot of lumber producers in my district. 

So the question is if they have access to trucking but trucking, 
because of the laws of physics, is going to be much more expensive 
than the rail, we still consider because someone could theoretically 
put it on a truck, they are not captive. Is that the way it works? 

Mr. Mulvey. Well, theoretically, almost anything can be carried 
by truck. 

Mr. DeFazio. Right. 

Mr. Mulvey. If you go to the Powder River Basin, for example, 
you will see that when the coal comes out of the ground, the first 
thing it goes on is a truck with eight foot wheels. Theoretically, 
they could go on the highways. The highways wouldn’t last very 
long, but theoretically that could happen. 

But the reality is there are some commodities for which truck or 
other modes of transportation just aren’t feasible. Coal, for exam- 
ple, virtually has to travel by rail. 

The cost, we have a process called exemptions, class commodity 
exemptions. We decided that a number of commodities are modally 
competitive and therefore we do not regulate them. Now, we made 
those decisions back in the eighties and the nineties. One of the 
things I had in my statement was that we need to look at those 
commodity exemptions. Over time, circumstances change and with 
rising fuel rates, with the shortage of truck drivers, et cetera, it 
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may very well be true that some things that we have said histori- 
cally are modally competitive may not be. 

I think we need to review those exemptions periodically to decide 
whether or not things are captive or whether or not they are mod- 
ally competitive. 

Mr. DeFazio. Right, but if there is a contractual obligation be- 
cause it spun off a short line, there is no way to void that contrac- 
tual obligation and/or can you regulate in that area if you deter- 
mined that they are captive but they are only captive by virtue of 
a short line which is under contract to deliver to one Class I? 

Can you do anything in that case? 

Mr. Mulvey. If they are under a contract to a short line which 
is under a contract to a Class I, once they are into contracts, we 
cannot do anything until the contracts expire. We did talk about 
the short line being under contract, the paper barrier issue. Again, 
too, it is one of those things. 

Mr. DeFazio. Some of those are perpetual. 

Mr. Mulvey. Some of those are preventable. As I said, I have 
been very critical of paper barriers. I have dissented on several 
cases when paper barriers have been involved. Right now, they are 
accepted and, no, we can’t do anything about that then. 

Mr. Nottingham. Mr. DeFazio, the so-called paper barrier or 
interline agreement issue is very much with us from a regulatory 
perspective. We hope to have something to say publicly soon. Hear- 
ings were held last summer in 2006, and it is a very important 
issue. We are going to have something to say about that. 

Mr. DeFazio. Does that apply only to future agreements or is 
there any way? I mean there is contract law and all that. I don’t 
know whether there is any way to deal with existing agreements. 

Mr. Nottingham. As much as I would like to have a full discus- 
sion on this today, I really have to be careful or my lawyers will 
worry. 

Mr. DeFazio. You are in the rulemaking process. 

Mr. Nottingham. We are in the rulemaking process, but let me 
say something to answer your question. 

Hypothetically, a shipper who only has a rail option and that rail 
option is tied up, for lack of a better word or phase, in an agree- 
ment with a Class I, that could, hypothetically, be a captive sce- 
nario, so depending on the facts and everything. We could see a 
case like that in the future. 

Mr. DeFazio. When will we see a rule? When do you think there 
will be a rule on the paper barrier issue? 

Mr. Nottingham. I think within a month. I always need a sec- 
ond vote. I am always careful to point that out. It is a three person 
board as you see here. We should have something out very soon. 

Mr. DeFazio. Okay. I am trying to drill down to what is real and 
what is theoretical. 

We want to become more fuel efficient as a Nation and, in many 
cases, being more fuel efficient is also going to be more cost effi- 
cient because of the cost of fuel. In many cases for a lot of heavier 
products, that means movement by rail, but if there are other im- 
pediments to better utilizing the rail system which relate to con- 
tractual agreements between Class IIs and Class Is or other things. 
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I mean the reality is in my district. I have a lot of people who 
are on a contracted short line. Burlington Northern comes to the 
north of Eugene, but they can’t get to Burlington Northern. So they 
can only go to UP because they are not allowed to get to BN unless 
they want to truck to north of Eugene which becomes pretty ineffi- 
cient with the unloading. 

That is one side. 

The other side we have to consider is how do you provide for an 
industry that is stable and can generate the revenues it needs to 
make investment. But, in a deregulated environment, of course, we 
aren’t guaranteed that the profits that might come from captive 
shippers or access charges are going to necessarily flow to invest- 
ment because you can’t direct them to make investments, right? 
That is beyond the role of the STB at this point and time. 

Mr. Nottingham. Correct. 

Mr. DeFazio. In the old days, of course, it was a whole different 
system. 

I guess the question, in listening to Mrs. Tauscher and some of 
the other remarks here, is how we can be creative and balance 
these interests, both helping the shippers and assuring the Country 
that we are going to best utilize this resource which is more fuel 
efficient, which is the interest of our businesses and our national 
economy. 

Yes, I guess that probably gets beyond your rulemaking, but I 
would be interested in any ideas you have along those lines outside 
of your normal day to day activities. 

Mr. Nottingham. We would be happy, sir, to come brief you as 
soon as we get this rule out. That should be a little better time pro- 
cedurally. We can have a good, full, open discussion about it and 
explain to you what is in there. 

Mr. DeFazio. Sure. 

Mr. Mulvey. We also talked about the investment tax credit that 
the railroads are looking for, and I also mentioned former Con- 
gressman Lipinski’s suggestion for a railroad trust fund, whereby 
you would fund it similarly to the way the highways and airplanes 
and roadways trust funds are financed and use those monies to in- 
vest in the infrastructure to expand the capacity to meet the pro- 
jected growth needs. 

There are a lot of difficulties in how you would actually do it, but 
nonetheless there needs to be more money put in the infrastructure 
than the railroads can afford to do out of retained earnings. 

Mr. DeFazio. Right, that would get to the unique partnerships 
that Mrs. Tauscher was referring to. 

My State is doing that with something called ConnectOregon 
where they are partnering with a freight railroad to build more sid- 
ings, to mitigate congestion in the hope of avoiding more trucks on 
the highway and other costs that flow through to the rest of society 
and also hopefully to more efficiently move the passenger trains 
through that same congested area. 

Partnerships like that, I think, could be very valuable. I am open 
to ideas along those lines. So thank you. 

Thank you, Mr. Chairman, for the time. 

Mr. Oberstar. I thank the gentleman. 
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That is an interesting observation that the gentleman from Or- 
egon made. The State is engaged in building sidings and other cap- 
ital facilities for railroads. Is that a subsidy to railroads? 

Is that a kind of government intervention that the railroads 
would not welcome? 

Mr. DeFazio. Well, I think these days, there is a new generation 
of management that is more interested in creative partnerships 
like that with the State of Oregon or at least in our part of the 
Country they are interested in it. 

Mr. Oberstar. Let us hope that is the case. I thank the gen- 
tleman. 

The gentleman from Louisiana, Mr. Baker. 

Mr. Baker. Thank you, Mr. Chairman. 

Ms. Hecker, I was recently provided a copy of an executive sum- 
mary by the American Chemistry Council of a study engaged by 
them with Suavely King, which looked at fuel surcharges over the 
period of 2003 through the first quarter of 2007. The simplified 
conclusion of this lengthy report was that over the period, it ap- 
pears that there was about $6.4 billion in rail overcharges coming 
from fuel assessments. 

Have you had opportunity to become familiar with it as far as 
the GAO look at the fuel surcharge issue previously? 

Ms. Hecker. No, I have not looked at that. I think you heard 
quite explicitly, though, from the board members about their con- 
cern about this, their action, and I think Dr. Mulvey made clear 
that one of the issues here whether there is a retroactivity in some 
of the actions of the Board. 

I think there is a recognition that there was a very inequitable 
application of the way the surcharges were levied and that it was 
to the serious detriment of the more captive shippers because it 
was percent-based on the revenue. 

Mr. Baker. I just really wanted to establish as to whether the 
GAO had opportunity to examine it. 

If not, Mr. Chairman, at the appropriate time, I am sure you 
have this data, but I would provide you with this information and 
perhaps request could be made of the GAO to examine this issue 
because I think it goes toward the overall governance question 
about how matters of this import should be addressed. I will dis- 
cuss that with the Chairman at the appropriate time. 

Mr. Oberstar. I would suggest the gentleman submit the data 
to GAO, and we will direct them to respond to the Committee. 

Mr. Baker. I thank the Chairman for that assistance. 

Mr. Nottingham, there is some question as to how frequently the 
STB has found significantly in a shipper’s favor. For the record, I 
note that there has been representations made that the findings 
are relatively balanced. 

In looking at the record from my perspective, in 2001, in the case 
of Wisconsin Power and Light, the STB is generally viewed in that 
instance as having made a measurable decision in favor of the 
shippers. Since the 2001 decision to date, is there another decision 
of similar scope and consequence to Wisconsin Power that you 
could make us aware of? 

Mr. Nottingham. Congressman Baker, most of the attention we 
see in this area — we have had some comments and I know you will 
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hear much more from later panels — does focus on this one type of 
major, major case. These are multimillion dollar, sometimes tens of 
millions. Sometimes the amount in dispute can be upwards of over 
$100 million, and you think about the possibility of the Board being 
asked to put a 10 or 20 year rate prescription in place. 

In my look at the record, having come to the Board just 13 
months ago, there seems to have been a period of years in the nine- 
ties where there were a number of shipper wins, so to speak, fol- 
lowed by a period of years more recently, since 2001, where there 
have been some shipper defeats. 

I was told before I came to the Board, don’t fall victim to the ap- 
peal of trying to decide one case one way and another the next just 
so you can say that there is sort of some kind of 50-50 ratio. We 
have to look at these cases, obviously, in a very exhaustive manner. 
They are fact-specific. 

I will say, though, while those cases get a lot of notoriety because 
they are big and because law firms and consultants convince their 
clients to part with millions of dollars to pursue the cases in a way, 
frankly, we never require or ask anybody to spend millions, but the 
process has somehow developed out there to become that which is 
a problem that we continue to work on. 

Remember, we have about 1,300 cases and proceedings and ac- 
tions we do in an average year. I would say hundreds of those are 
to the benefit, if not most, of shippers. You may never hear about 
them because they might be small from a national perspective. 

But if you are a shipper in Defiance, Ohio, and you petition the 
Board, which is a case we decided against a major Class I this past 
year about a Class I cutting off a short line’s access, hurting ship- 
pers potentially. We forced that Class I to put that connection back 
in place at a significant cost and immediately. That is just one ex- 
ample. I could give you a list of 1,300 cases. 

But, yes, in the very large, hard-fought major cases, we have 
seen a string of railroad wins in recent years. 

Mr. Baker. That brings to the forefront the question of condi- 
tions to file with regard to fees that are necessary. Can you give 
the Board’s apparent thinking with regard to the relatively high 
rates for filing as contrasted with, say, an action in district court 
where it may be protracted litigation? 

There may be a series of expert witnesses, but generally the 
court does not require filing fees that prepay all future anticipated 
administrative costs. 

I know you are working toward an imposition of a new system 
which has only been recently deployed for small filers, but I am 
really asking the question from the big filers’ side. What rate relief 
could be given there on facilitating access to the Board in a more 
financially painless way? 

Mr. Nottingham. Thank you for that question because we do see 
a lot of misinformation out in the popular media about fees. 

Let me be the first to say, we take no pleasure in imposing fees. 
Personally, I wish we didn’t have to charge a fee to anybody. It is 
aggravating, and it just creates, frankly, some ill will that we pre- 
fer not to engender. 

We do this because there is a statute that requires Federal agen- 
cies that are charged with resolving private sector disputes, such 
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as our Agency, the Independent Agencies Act, that requires that we 
seek to recover our costs. Because these cases require enormous 
STB time and money, we have had a policy consistent with statute 
to charge fees. 

Sometimes they are as low as a dollar a page for some small pro- 
ceedings, $35 fees and now in the small cases for up to a million 
dollars, it is $150. Then it goes as high as merger fees for railroads 
merging which are very high. In major cases that you probably 
have heard most about from your chemical industry constituents 
and others, it is a high fee. 

I would say we have written to the Congress on this issue, that 
if we get some type of statutory relief or some type of appropria- 
tions relief that relieves us from that obligation, we would be 
happy to get out of the fee business, but until it happens, we feel 
like it is our obligation to follow the law. 

Mr. Baker. Well, the bill now pending would reduce that fee to 
the common district court filing rate which you would not nec- 
essarily find an objectionable modification. 

Mr. Nottingham. Sir, with one key proviso because I know your 
constituents and our stakeholders want prompt action by the STB 
and have complained about how long it has taken. Be sure we have 
the resources coming through the appropriations process to coun- 
terbalance that because if we can’t hire up the staff to pursue and 
resolve those cases, you will just be creating another problem. 

Mr. Baker. You raise an extremely good point. I am concerned 
about the current three year period to get a decision out typically, 
which I think is an unreasonable regulatory constraint on an appli- 
cant. Whether the fees are high or not, the time to get a yes or no, 
you at least ought to be able to get a friendly no in a few months. 

Mr. Oberstar. Would the gentleman yield? 

Mr. Baker. I would be happy to yield. 

Mr. Oberstar. Just supplementing the question, a very, very ap- 
propriate question and a very thoughtful comparison with U.S. Dis- 
trict Court filing fees, what relationship is there between these fees 
and documented real costs to the Board of processing a case? I 
have never seen anything on that. 

Mr. Nottingham. We would be happy to follow up in writing on 
that, sir, because it is a question we have fielded before. 

We did a very extensive and exhaustive hour by hour workload 
assessment study. We have updated it recently, and I checked it 
out because I was astounded when I first heard about these fees, 
to be honest. It is unusual. I can tell you there is solid data and 
documentation to back it up. The fees are directly proportionate to 
the amount of time required by these cases. 

Remember, these are taxpayer hours, your Federal employees at 
work, and it is to resolve a private sector dispute often between 
Fortune 100 or 500 companies who do have a lot of resources. It 
is a policy question. Who should bear the cost of those cases, the 
taxpayer completely or litigants through the fee? 

We will implement whatever the law tells us to do. Right now, 
it tells us to collect a fee. 

Mr. Baker. I thank the gentleman. 

I would merely point out that the application of the fee is not ob- 
jectionable as long as it is related to services rendered, but it is the 
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up-front collection before we have gone through the process. Even 
some staged fee assessment would be helpful to people. At least 
they know what they are getting into. 

It is like sitting down with a lawyer to get advice. You want to 
know when his clock starts, and you want to know what it costs 
per hour. You may have a 10 minute conversation or it might be 
10 days, but at least you know going into it where you are. 

In this case, somehow the Board is predicting the overall resolu- 
tion cost at the time of filing, which seems a bit out of step with 
the likely consequences of all the complications that the Board is 
engaged in, in making these judgments. 

A Mgger question, what is your view, Mr. Chairman, of the STB’s 
jurisdictional reach in relation to all operating rails? 

Is every rail in the Country subject to your review? 

Do you see yourself only as a responsive entity where differing 
parties come before you? 

How do you define the jurisdictional scope of the STB? 

Mr. Nottingham. If I could just real quickly say and commit 
that I will look at the staged fee suggestion. Frankly, it is the first 
time I have heard that proposal. I think it makes good sense. We 
do waivers of fees for local governments and public entities and 
other extraordinary cases, and staged fee collection is something 
we can take a look at. 

Mr. Baker. You can do it in relation to credit risk. If it is For- 
tune 500, you have got a pretty shot you are going to find. They 
are not going to want to make you mad. 

Mr. Nottingham. Obviously, we don’t spend all of our hours in 
the first week. So it makes good sense. Thank you. 

On your actual question, — I appreciate your patience — I believe 
the Board has broad scope to look at especially practices, as Ms. 
Hecker mentioned, looking into the records and gathering informa- 
tion from the freight rail sector in its entirety to look at practices 
in a very sweeping way. 

We have broad, broad powers. Of course, we have a hugely im- 
portant power which is to review mergers, and that is where we 
actually have the ability to put in conditions that really can pro- 
vide meaningful reforms in the area of access or shared right of 
way and other arrangements that we have seen play out in dif- 
ferent merger approvals. 

In our more discrete area of rate disputes, there, the Congress 
has limited our jurisdiction, and so we are mindful of those limits. 
But I am not one to say that the Board can’t address or take on 
the big issues of the day because there is some technicality that 
says we can’t. 

Generally speaking, I am the kind of leader and manager that 
wants to take on the challenges, fix the problems and sort of don’t 
ask permission. If we have got a responsibility consistent with the 
spirit of the law and statute, we will move forward. 

Mr. Baker. A reason for asking that is to make sure I under- 
stood the implications in your September 5th STB release talking 
about simplification of rail rate dispute mechanisms. 

In the fact sheet that accompanies that release, there is a state- 
ment that this new mechanism — I am paraphrasing that from the 
earlier page — provides access to rate reasonableness process for all 
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sizes of rail rate disputes, in particular to the estimated 73 percent 
of challengeable rail traffic for which the large rate case process 
would be financially impractical. 

That struck me that if your jurisdiction is national in scope and 
the finding in this release is that 73 percent of rail traffic which 
would not be able to normally utilize the large rate resolution proc- 
ess, I am trying to create an understanding with the Board. 

There is a reason why people feel frustrated and call themselves 
captive for whatever reason. If they are physically captive and 
there is only one rail in and out or if they are financially captive 
and don’t have the resources to come to you with an application for 
relief because there is price gouging involved, they are still 
trapped. 

I think this speaks to the urgency of why, at least I know I am 
and I believe Chairman Oberstar is proposing the legislation that 
is being remedied, it is more than casual discomfort. There is a 
business consequence. 

I have four plant managers who were in an internationally com- 
petitive market and when assets are depreciated in the current site 
because of the cost of rail traffic in for raw material and finished 
product out, which is the lifeline of the industry, they are consid- 
ering, strongly, relocating outside the United States. Now there are 
other contributing factors, of course, but the rail issue is at the top 
of the list. 

We need to have some way of expanding the scope of reasonable- 
ness in examining these rate applications. Certainly, we have to 
get past the stand-alone construction idea where you are going to 
build your own rail system and prove to the STB that that is more 
economical than what your current provider is giving you. 

Some of those machinations that we require people to go through 
don’t yield logical results because they are not capturing the cur- 
rent state of economic factors, and I think that is the frustration, 
but that 73 percent figure really jumps. 

I know I am out of time. I have one last thing. Well, actually, 
I have much more, but I have got one thing I really need to get 
to. 

In the bill before us today, H.R. 2125, it makes some really sim- 
plistic changes. It doesn’t re-regulate anybody. It doesn’t diminish 
the STB’s review right or process. It doesn’t even tell you that you 
need to go to a different capital asset model. It doesn’t do any of 
that. 

What is it in the bill, in your opinion, that creates any problem 
for the administration of STB business? 

Mr. Nottingham. Thank you for the question. If I could quickly 
just address the 73 percent issue, if that is okay, because I felt per- 
sonally that was important that we put that in our press release. 

Mr. Baker. I was surprised. 

Mr. Nottingham. People would often tell me, often Members, 
when I was a staff rep in this body, and some of my happiest pro- 
fessional memories are from working in this body. People tell me 
all the time: Try to simplify what the STB is doing. Make it under- 
standable and make it work. 

That is what I have been focused on the last 13 months. We 
looked at this issue of how to come up with a simpler and stream- 
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lined and cheaper procedure to resolve rail rate disputes. Nothing 
stood out more to me than the fact that the major rate case dispute 
process had gotten so expensive, three to four or more million dol- 
lars per side, railroad and shipper. 

When you look at the average shipments around the Country, 
the amounts that were being disputed in a case, basically 73 per- 
cent of all the shipments out there in the Country are lower than 
that three or four million dollar threshold, meaning why would 
they ever bring a case if they couldn’t get at least some money back 
out of it. And so, that underscores to me the importance of this new 
forum that we have created, two options and a shipper gets to 
choose and one only costs $150 and you get an answer in eight 
months. 

Now, H.R. 2125, we have not as a Board, as far as I know, been 
asked for any formal views on that. We are not on record. I won’t 
speak for my colleagues. I know we probably have different views 
on it. 

I will say just personally as one board member, I do have some 
concerns with some of the provisions in the bill. At a time of great 
change, when we are moving forward with several critical regu- 
latory initiatives, not the least of which is our pending cost of cap- 
ital measurement, to see the Congress moving forward, sort of 
changing the rules. Now, we will earnestly and in good faith imple- 
ment any set of rules the congress puts in place, and so we respect 
that completely. 

But you asked the question. I need to say, and it is really in the 
area of access to private property and how we ask the railroads or 
tell the railroads that they have to allow competitors access to pri- 
vate property. 

Mr. Baker. Well, I will follow this opportunity up with cor- 
respondence to ask in the manner that is best appropriate, whether 
the Board chooses to do it as a Board. Whether you as an indi- 
vidual choose to give us your personal observations, I would just 
like to have the view of the experts about the mechanisms in the 
bill that will create in your view any operational problem on either 
side of the fence. 

What we are trying to accomplish is an appellate process to give 
people options and to facilitate lower cost access to regulatory re- 
lief. Nothing in the bill, and I have thought about this for some 
time, would affect the capital asset model nor any decision the 
Board might make about the cost of capital. So I would hope that 
we can follow this up with correspondence quickly and that we 
could get some indication from you as to how we could work to- 
gether on the remedy. 

Thank you very much, sir. I yield back. 

Mr. Oberstar. I thank you, Mr. Baker, for a very thoughtful line 
of questioning. I would observe that if the Congress and the Board 
are working on the same issues toward the same objective, then 
legislation should not preclude Board action. 

Mr. Larsen, you have been very patient. 

Mr. Larsen. Thank you, Mr. Chairman. 

Ms. Hecker, first off, between all the questions that have been 
asked and the issues currently before the Board that we can’t talk 
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about, I have run out of a lot of questions to ask, but I do have 
some that haven’t been asked yet. 

For Ms. Hecker, you had a statement in your report regarding 
a divergence, so I would like you to explain it for me. How do you 
explain the divergence of a decrease of potentially captive traffic 
while traffic traveling at rates above the threshold for rate relief 
have increased? 

It seems to me that those are divergent statements. How can 
those two exist? Can you explain to me? 

Ms. Hecker. Well, first of all, I want to go back to Dr. Mulvey’s 
criticism that the information, the data on the amount of traffic 
traveling over 180 is an illustrative piece of data, but it is a factual 
piece of data. It is the amount of traffic paying a certain rate in 
that ratio. 

A subset of that is actually paying more. It is that simple. The 
universe is actually going, but there is a smaller group that is pay- 
ing more. So you have captivity potentially going down, but for the 
ones who are captive they potentially may be paying far more, sig- 
nificant rates over that ratio. 

Mr. Larsen. A smaller subset is paying more while there is an 
overall number going down? 

Ms. Hecker. Potentially. 

Mr. Larsen. Potentially? 

Ms. Hecker. It is an illustrative piece of data. It is a rough 
proxy for captivity. 

Mr. Larsen. Mr. Mulvey, does that then get at your statement 
to say no evidence that competitive options have increased for 
these so-called captive shippers? 

Mr. Mulvey. I think what JayEtta is referring to is relative cap- 
tivity. In other words, the relative amount of traffic that is captive 
as to the expansion in traffic for the railroads is recent years has 
largely been intermodal traffic. That is where the real growth has 
occurred. That is not captive. So, therefore, captivity as a percent 
of total traffic would be going down. 

But it would be difficult to infer from that that the number of 
captive shippers, the absolute number of captive shippers has gone 
down. That probably isn’t the case because that would have re- 
quired more firms entering the industry or existing firms going into 
those other markets, and we haven’t really seen that happening. 

So the number of captive shippers has probably stayed the same, 
but the relative importance of them compared to the overall market 
has gone down. In that sense, we don’t disagree. I was concerned 
more about how it could be taken and how it was represented, that 
maybe things are getting better for captive shippers when I don’t 
think that is the case. 

Mr. Larsen. I appreciate that. It is important for at least me to 
understand that as we discuss this concept of captive shippers. 

I will also just note that every time I read captive in GAO’s re- 
port, there are quotes around it. So I am assuming that the term, 
captive, is term of art. It is not really a legislative or regulatory 
term, is that correct? 

Mr. Mulvey. That is correct. 

Mr. Larsen. Mr. Mulvey, you make an argument for a general 
power to investigation. Now are there other models and other inde- 
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pendent administrative or legal boards in the Federal Government 
that you can point to that would be a model of language for a gen- 
eral power to investigate? 

Mr. Mulvey. I am not a lawyer, so I would not want to posit an 
answer to that. I can come back to you with some examples, but 
I am sure there are other agencies that do have investigative pow- 
ers. 

We had them, but they were taken. The ICC had them, but in 
1995, in the ICC Termination Act, we lost those powers. Now if you 
look, for example, in our fuel surcharge action, we pretty much be- 
haved as if we had that because it was on our own initiative. 

Mr. Larsen. Right. 

Mr. Mulvey. But we could have been challenged on that, and we 
were not, but it could have been challenged. We think the Congress 
should clarify what our investigatory powers are. 

Mr. Larsen. Mr. Nottingham, when does the STB project comple- 
tion of this independent analysis that we have been discussing? 

Mr. Nottingham. In one year. We launched it a couple weeks 
ago, and they have been given a year. I believe the actual might 
be 13 months to be specific. I wanted to give them time to get 
around the Country, to get their hands around this issue. 

It is a daunting enough issue that GAO, with all its skill and 
staff and having done an excellent job with their report for many, 
many months, even today says they couldn’t actually get their arms 
completely around it, and they actually came forward with the idea 
to us, the recommendation to do this study. 

It does take time, but we look forward to seeing the results. 

Mr. Larsen. Let me get my last question. 

Ms. Hecker, with this study, have you examined the parameters 
of the study and is the methodology adequate and you believe it 
will get to some of these answers about an analysis of competitive 
markets that GAO requires to take a look at? 

Ms. Hecker. We have not been given an opportunity to review 
it, and I have no information other than the press release announc- 
ing it, what the scope of the study is and the representations made 
by the Chairman today that the group would have the same au- 
thority and access to data, which was our concern when we made 
the recommendation. 

Mr. Larsen. Is that of concern or importance to you to be able 
to look at the parameters of the study as they move forward? 

Ms. Hecker. Well, I would imagine it is kind of moot if the con- 
tract has been let. It would be what scope it is. I would imagine 
that we may be asked after the fact to review. 

Mr. Larsen. It might be moot if you say it is. It may not be moot 
if we say it isn’t. 

Ms. Hecker. I have no information to speak to the scope of the 
work. 

Mr. Larsen. Do you want to see the scope of the work? 

Ms. Hecker. If you would like us to review it, we would be 
happy to review it. 

Mr. Nottingham. Mr. Larsen, if I could just interject, we have 
tasked our consultant team as one of their first orders of priority 
to spend some quality time with GAO. They obviously haven’t 
called Ms. Hecker yet — they will be — and your staff, so that the 
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consultant team can fully understand the report and vice versa to 
give an opportunity to brief GAO on anything GAO would like to 
know about the report. 

Any recommendations or advice we get formally or informally 
from GAO, we will take a good look at. My general attitude is if 
the GAO gives some good thought to something, makes a rec- 
ommendation, we are going to go ahead and implement it. 

Mr. Larsen. We want to be very encouraging in that. 

Thank you, Mr. Chairman. 

Mr. Oberstar. Thank you. 

Mr. Moran, thank you for your patience. 

Mr. Moran. Mr. Chairman, thank you very much. 

Generally, I know we are talking about captive supply here at 
this hearing, and clearly Kansas is not immune from those con- 
cerns with coal and grain shipments and chemical shipments, but 
let me ask about a broader topic. 

It seems to me that rail capacity in this Country is less than it 
needs to be. My impression is that is a given, although I assume 
the markets ultimately determine what that capacity will be. But 
the demand for services exceeds the ability of the railroads to meet 
that demand. 

Is there any measure that says that we are moving in the right 
direction or that demand for services and capacity will intersect in 
the near future? I guess this would be for the Chairman. 

Mr. Nottingham. Thank you. Congressman Moran. 

We held a major hearing on this issue in April, looking at traffic 
forecasts nationwide, short term and long term, the state of capac- 
ity. We actually asked a very diverse group of stakeholders. The 
hearing went, I think, 14 hours just as an example of the level of 
interest in this issue. It probably could have gone on longer. Just 
people got worn out finally. 

What we heard from railroad CEOs, and you will have one of 
them before you shortly, and also leading shipper groups was com- 
plete — this is amazing actually — agreement on at least one issue, 
which is that we are not on pace as a Country to meet our rail in- 
frastructure needs especially in the mid and the longer term, out 
10 and 20 years. 

While the railroads are spending, and you will hear more about 
this today from the railroad themselves, we are spending more 
than we ever have before. You have got to really dig into those 
numbers because the need is so much bigger than before. It is not 
just enough, in my personal view, to say great, we are on track be- 
cause more is being spent than last year. 

We have really got to look at these choke points in the system, 
the Chicagos, the Houstons, the Port of L.A., Long Beach and oth- 
ers, not to mention in agricultural country, to hold the railroads ac- 
countable for what they are really delivering in the way of mean- 
ingful infrastructure and investments. 

But I would say that is the number one top rail policy challenge 
before us as a Country — how will we step up and actually build 
enough track in this Country to keep our economy moving because 
we pretty well know, I know from having labored in the highway 
sector for eight plus years at the State and Federal level, the high- 
way system and the best planners there are assuming that the rail 
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system will continue to carry its share of the load. If that assump- 
tion starts to not hold valid, we have just an incredible problem in 
this Country. 

Mr. Moran. Mr. Clayton, one way that Congress attempted to 
address infrastructure needs in the rail industry is on the short 
line side. This Congress, three years ago, passed a tax credit for 
short lines and/or their shippers to utilize in improving the road 
bed, the rail line, bridges and try to move the short lines up to the 
capacity to carry 286,000 pound cars. 

Any evidence at USDA that we are better meeting the needs in 
regard to agriculture, utilizing short lines, capacity increasing? Are 
things improving or continued problems into the future? 

Mr. Clayton. Thank you, Mr. Moran. 

I think the evidence is positive in terms of progress that has 
been made with short lines filling in, and certainly that plays a 
role. 

I think also the evidence is fairly clear that overall capacity in 
our transportation network is really being strained. It doesn’t ap- 
parently take much, a good hurricane, for example, where the 
barge lines have to shut down and we look to the rail system to 
pick up the slack and it is not able to do so. That, to me at least, 
suggests that we are running on kind of a razor’s edge here in 
terms of margin of error and in terms of the state of capacity that 
is out there. 

So, certainly, to your question, the short line piece is important. 
There has been progress there, but I think one still needs to look 
at the larger issue of capacity particularly as it interacts between 
the modes of transportation. 

Mr. Moran. That short line tax credit is set to expire in the near 
future, and there is legislation that I would encourage my col- 
leagues to act on that would renew that tax credit. It is my impres- 
sion it has made at least some difference in our ability to invest. 

Mr. Mulvey, you are shaking your head. I am looking for an ally. 
I am happy to hear you saying something positive. 

Mr. Mulvey. When I was working for Mr. Oberstar, I worked 
very hard on that bill, and I am very proud of the success we 
achieved with it. The short line railroads, for the most part, have 
taken advantage of it, and the legislation does need to be reauthor- 
ized this year. 

Mr. Moran. The reason I think this is so important is in part 
what Mr. Baker said. We often decry the fact that we are losing 
jobs to other countries, that we are outsourcing employment. Fac- 
tories, plants and facilities are moving abroad, and our infrastruc- 
ture is a significant component in the business decision that will 
be made as to whether or not a business remains in the United 
States. 

Let me go down one other line of questioning before my time is 
totally gone. 

I do care a lot about biofuels, and the rail infrastructure is crit- 
ical to that industry. In addition to hearing concerns about a cap- 
tive shipper, I often hear concerns and complaints about the qual- 
ity of service. 

So my question is two-prong. What role does the Surface Trans- 
portation Board have? Mr. Mulvey mentioned this perhaps more 
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than just in passing but the role that you have in addressing lack 
of rail cars, the timeliness, the shipment. 

I know that in Kansas we produce a lot of flour, wheat flour, and 
the timeliness of those shipments and bottleneck is often described 
to me as the cars sat outside of Los Angeles waiting for their turn 
to be unloaded at the ports. So what role does the Surface Trans- 
portation Board play in trying to improve the quality and timeli- 
ness of the service? 

Secondly, in regard to the biofuels issue, explain to me the role 
that this phrase, common carrier, has in requiring or determining 
that service must be provided to a new ethanol plant, for example. 

Mr. Mulvey. Well, the common carrier obligation for a railroad 
goes to any commodities that are regulated. If a commodity is not 
regulated as it stands right now, the railroad does not have a com- 
mon carrier obligation. Ethanol would be regulated by us and 
therefore a common carrier obligation would apply. Anybody who 
offered cars for shipment, the railroad would have to serve them. 

Now in terms of the quality of the service, that is basically be- 
tween the railroad and the shipper. If the service quality declined, 
the Board could open an investigation. 

The Board also has its group offices. We have group which fo- 
cuses on railroad and shipper issues. They would call the railroad 
up and try to work with the railroad in order to get the problem 
resolved. 

The railroads will tell you later on that it is in their interest and 
they want to be cooperative with shippers. We try to facilitate that 
cooperation through our Office of Compliance and Enforcement. 

Mr. Nottingham. I would just like to add. Congressman Moran, 
that this is the work that we focus on probably more than anything 
else, the day to day, week to week service complaints that we field. 
We have an office of Consumer Assistance. Calls come also directly 
into commissioners’ offices. We send people out around the Country 
on occasion, and each of us gets around and looks at service situa- 
tions. 

We have a number of tools available to us. I will just give you 
a couple of examples. One, you touched on the common carrier obli- 
gation. That is the touchstone in freight transportation as to really 
what the shipper can expect and should expect, which is reasonable 
service upon reasonable request. 

Now there are some general words in there, and people can have 
pretty serious arguments about what those words all mean in a 
specific case. But we take those cases very seriously, so seriously, 
in fact, that in an agricultural-oriented situation down in Texas re- 
cently, we actually ordered a railroad that was not providing ade- 
quate service to get out of the rail business and we forced them to 
sell their business. It is now with us. Two interested railroads are 
considering buying that railroad now. 

That is an example of how far we are willing to go as a board. 
We are literally in the process of putting a non-performing railroad 
out of the rail business, and we are replacing it with someone who 
is willing to serve the shippers. 

But we have other means at our disposal too, and these issues 
get particularly complex and interesting when you look at mate- 
rials and commodities that the railroads, on occasion, would prefer 
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not to have to carry like hazardous materials and materials that 
sometimes trigger large insurance premiums for the railroads. 

Mr. Moran. Thank you for responding to my questions. 

Thank you, Mr. Chairman. 

Mr. Oberstar. Thank you for your very thoughtful line of ques- 
tioning. 

The gentleman from Tennessee, Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Chairman. 

I have tried to understand a bit about this issue just reading 
some of the statements, including getting ahead of myself and 
reading Mr. Spitzer’s statement, and I kind of get the picture of 
this being the railroads on one hand and the shippers on the other. 

But all politics are local. In my situation, local is Tennessee 9. 
Tennessee 9, though, is America’s distribution center which makes 
it national. Our distinguished Vice Chairman has knowledge of 
Tennessee 9, and I would like to ask the Honorable Mr. Buttrey 
what his advice would be for me and the Country on how these dif- 
ferent bills. Particularly, 2125 would affect Tennessee 9 and there- 
fore the entire Country. 

Mr. Buttrey. Thank you. Congressman, and thank you, Mr. 
Chairman. It is an honor to be here and to answer or try to answer 
the Congressman’s question, my good friend from Tennessee. 

I think I would start by saying that etched in concrete on a 
building not too far from here, there are the words — and I am para- 
phrasing here — that the right of the citizens to petition their gov- 
ernment for redress of their grievances shall not be abridged. One 
of my strong points at the Board has been to make sure that people 
have access to the regulatory process. 

I think we have gone a long way during my short tenure at the 
Board, which will come to an end before too long because ap- 
pointees don’t stay around forever and that is probably good. We 
have tried very hard to create a regulatory process that is acces- 
sible to everyone and to keep the fee levels. Congressman Baker, 
down to levels that aren’t egregious while trying to understand the 
prescriptions that are placed on us by the GAO in determining 
what our fees shall be. 

We will be getting back to you, Mr. Chairman, on that as we said 
earlier. 

Your district in Tennessee is a huge crossroads for the railroads 
of this Country, and you don’t have to live there to know that. I 
mean people who are in this business, people who are shippers 
know that if the weather is bad in Memphis for some reason, which 
it usually isn’t by the way. It is usually great. That is why another 
company is located there that I have some knowledge of. 

The infrastructure that is there is very important to the way the 
commerce in this Country works, and Chicago and other places are 
the same way. Long Beach, California and others are out there. 

I think a lot of the complaints that I have heard even before com- 
ing to the Board and certainly after arriving at the Board. I think 
what we have tried to do in the recent past anyway, certainly since 
the three of us have been members of the board, has been to work 
very hard and to keep that phrase on that building very uppermost 
in our minds and to work very hard to try to come up with im- 
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proved access, along with the expert advice of our staff which is 
very expert and I take my hat off to them. 

They are very hardworking, talented, knowledgeable profes- 
sionals, if you will. I think we would all agree. We may disagree 
on other things, but I think we certainly agree on that. 

Taking their advice and counsel and doing our very best job in 
coming up with new rules and procedures that will facilitate rea- 
sonable access to this regulatory process. 

As Senator Dorgan said this morning, I think his statement was 
eloquent. As he said this morning, earlier today, where there is a 
lack of competition, there must be regulation. 

In the situation that we have today with the railroads the way 
they are structured in this Country, which is a product of many, 
many years of development and metamorphosis, if you will, evo- 
lution — choose your word — we have come to a point now where 
competition is not as great as it once was, and so we have to have 
a system of regulation that works. We are trying very hard to do 
that. 

The bill has some ideas about that. I think we have gone a long 
way in the very recent past to implement a lot of the things that 
the Congress is concerned about and that shippers are concerned 
about. 

Are we going to make everybody happy? No, we are not. We are 
not. The way this economy of ours continues to develop and to 
evolve and to restructure itself and re-engineer itself, there are 
going to be pockets out there where the system is not going to 
serve those pockets as well as we would all like for it to happen. 

There are going to be organizations, companies, small and large, 
that are going to suffer some severe disruptions, if you will, from 
time to time in the way they operate their business. 

Someone earlier today said is a truck a better way to carry card- 
board? I don’t know. I am not in the cardboard business. I have 
never been in the cardboard business, but I suspect that people 
who are in that business keep a pretty close eye on how they oper- 
ate their system and how they structure their supply chain. 

Today’s supply chain is very rapid, very fast, very time-sensitive. 
If one mode of transportation doesn’t meet my objective in terms 
of time sensitivity, I am going to find one that does or I am going 
to move my business or I am going to do whatever I need to do so 
that my supply chain is not disrupted. 

The Board, on the other hand, has a responsibility to try to look 
into those situations. When someone comes to us with a complaint, 
to look into those situations to see if there is not some regulatory 
response to what is going on. Sometimes there is and sometimes 
there isn’t. 

All I can say is, as I said in the recent past, we have tried to 
develop rules and procedures that makes the regulatory process ac- 
cessible to them so that shippers, not only in Memphis but all 
around the entire Country and all around the entire globe as a 
matter of fact because our trade is so global now, get the service 
that they need. 

That is a long way around to try to answer your question, but 
those are just some thoughts that I had, and I hope in some way 
they may be responsive. 
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Mr. Cohen. It is a long way to Capleville. 

Mr. Buttrey. Yes. Nobody knows where that is but us. 

Mr. Cohen. It is where all the rails are. 

Chairman Nottingham, Mr. Spitzer says in his testimony that 
evidence suggests the STB process is skewed in the railroads’ favor. 
He also quotes a report from a coal and energy price report that 
says that people realize they can’t win with the current STB, so 
they have to take it back Congress. 

Do you think Mr. Spitzer’s comments are accurate? 

Mr. Nottingham. Well, I prefer not to argue with individual wit- 
nesses today. He will have his opportunity to speak. 

I would just like to say that it does occur to me that too often, 
whether it is in some of these advertisements we see floating 
around the town, in the press or in some of the advocacy pieces 
that come across our desks, this Committee see plenty of them, it 
occurs to me that a lot of stakeholders wrote their talking points 
a couple years ago probably and haven’t actually spent quality time 
looking at the actual work and performance of this three person 
Board in the last 13 months and the number of sweeping reforms 
and changes we have initiated. 

I can understand why they don’t want to do that because if they 
actually look at our reforms and our proposals and give them the 
credit, I think with all due respect, that they are due, it does call 
into question some of the talking points that you have heard al- 
ready earlier today and you will hear again about the history of the 
Board and what some past Board did or didn’t do. 

It is frustrating for those of us who are actually in the arena day 
to day, wrestling with real cases and real disputes and moving for- 
ward real reforms over the objections, in many cases, of the rail- 
roads who are dragging us into the courts as we speak, trying to 
appeal many of these, and on occasion some shipper groups who 
have concerns. 

I just encourage everybody to take a fresh look at what is actu- 
ally going on. I know this Committee will. Because I think there 
is a real story to be told about meaningful reform and an Agency 
that is committed to improving the way we do the people’s busi- 
ness. 

Mr. Cohen. Thank you. 

Thank you, Mr. Chairman. 

Mr. Oberstar. We certainly will watch very closely what the 
Board is doing and follow it. I must say that the Board is moving 
in ways that it has not done since its inception. 

The gentlewoman from California, Mrs. Napolitano. 

Mrs. Napolitano. Thank you, Mr. Chair, and thank you for 
holding this very important hearing on railroads. 

My district has a lot of small business, a lot of manufacturing, 
small manufacturing. The companies there in my district rely on 
moving their goods for fair rates and adequate service. In the past, 
I have had businesses complain about the issue of demurrage. I 
haven’t heard that recently for a number of reasons. I guess be- 
cause I will pick up a phone and I will call a railroad, very simple. 

But given the fact that in my district, the whole Alameda Cor- 
ridor East traverses and the increase in traffic and the already 
burdened rail traffic going through my district kind of sets back 
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some of the small businesses’ needs to move their goods. So how 
do we do that? 

Another question I would pose to the three gentlemen from the 
Board is how do I tell my businesses, here is a number, if you have 
an issue that you feel is hurting your business to use to call? 

I don’t know that they know. I didn’t know. Some of those things 
that are important to my district, to the continuing economy in my 
district, that it is not going to be overshadowed by the increase in 
traffic of imported goods to the rest of the United States is a big 
concern. That is one question. 

Mr. Nottingham. Thank you. I will take a stab. I know my col- 
leagues probably have plenty to say on this and more experience 
than I do working on these issues. 

Demurrage, you mentioned, is still a very active area of concern. 
We hear concerns all the time about demurrage charges or charges 
for storing, basically, cars on property. An effective and efficient 
rail system depends on empty cars getting put back into commerce 
quickly, and we see it on both sides. Sometimes we hear from ship- 
pers, saying, hey, I unloaded a car three days ago. I want to get 
rid of it, and now I get a demurrage fee sent to me. 

We actively work these out. We do have a phone number. We will 
make sure we get that to you right away. Board commissioner of- 
fices handle calls regularly. We actually have a very active con- 
sumer assistance program. 

You are right. Congresswoman Napolitano, describing your dis- 
trict. You are really in that kind of proverbial ground zero of inter- 
national commerce. You know that, and you don’t need me to tell 
you that. I know, having been out in that area, the challenges that 
that evokes for neighbors, residents, businesses. You have got the 
whole world, in some ways, coming through in freight cars and 
intermodal containers. 

It is so important that we keep that system moving, and at the 
same time, that we don’t treat any community as just a crossroads, 
but that the community knows it can have access to the system of 
interstate commerce as well and get that service provided. 

So if you ever get concerns from shippers or complaints about 
any of those issues, please put them in touch with us. Call any of 
us. Call my office. We will get on it right away. 

Mrs. Napolitano. Thank you. 

Anybody else? 

Mr. Mulvey. This has become a problem, especially with railroad 
capacity and getting more and more constrained. The railroads 
have been changing their rules on demurrage and tightening the 
rules on demurrage as well as raising charges. 

Sometimes you have bunching problems where the shipper needs 
five cars a day and all of a sudden gets no cars for four days and 
then 25 cars show up at one. He can’t handle them all or they come 
at times when they can’t be unloaded because the shipper has 
problems with his workers and when they can work. This is an on- 
going problem. 

As the Chairman said, we do have a number which shippers can 
call. We will get that number to you. We often are able to work 
with the railroads and work out these problems, but they are ongo- 
ing. 
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Mrs. Napolitano. Anybody else? 

Mr. Chair, we recently did a Congressional delegation visit to 
three countries on high speed rail, London and Paris and Spain. 
One of the interesting things, and I heard the Chairman address 
this in his comments, was that all those high speed rail groups spe- 
cifically spoke to the fact that they own the property. The govern- 
ment owns the property. So for them, mass transit is a priority for 
people to move. 

The United States leads in being able to move product, but we 
fall desperately short in moving people. And so, how do we come 
to a balanced approach? 

Not to say back to the railroads, we are going to take our land 
back and utilize it for the benefit of the people who pay the taxes 
but rather be able to say how do we address without being heavy- 
handed and ensuring that we look at not losing the economy that 
is created by the transportation of goods. 

Mr. Nottingham. I am glad to hear about your trip. I had a 
chance in my past job at the Federal Highway Administration to 
manage several offices, one which was the International Programs 
Office, and I had a chance to occasionally get overseas and see 
what other countries are doing in the area of both highways and 
transit and rail, including China and riding the Maglev Train with 
Secretary Peters and exploring how those projects and systems get 
paid for and what the tradeoffs are. 

In our Country, you are right, we have put a premium on using 
our rail system to move freight, and we have a world-class model 
that nobody outperforms in productivity and efficiency of moving 
freight rail, large amounts of tonnage across large distances. So we 
can take a lot of pride in that as a Country. 

As we talked earlier today, it is threatened by capacity con- 
straints and some under-investment that needs to be addressed 
over the years, but it sets up a real challenge in how we then try 
to transpose onto that system, as many people often suggest, a 
world-class passenger rail and a high speed passenger rail system 
onto the freight system as opposed to building up a separate sys- 
tem or a side by side system. 

I do think that it is not just a question of our current freight sys- 
tem not serving people. The freight, of course, is going to people. 
It is going to the shelves of the stores we all shop at, and it is em- 
ploying people, creating jobs. More importantly, from a transpor- 
tation perspective, it is getting trucks off the highways. 

So if we aren’t extremely careful how we encourage the expan- 
sion of passenger rail, which I am personally a strong believer in 
and live two blocks from an Amtrak station in Fredericksburg, Vir- 
ginia. I would love nothing more than to see higher speed, better 
passenger rail. 

We have to be very careful that we don’t just drop a big un- 
funded band-aid or a burden onto the railroads with the result that 
they can’t manage their freight business. That traffic then goes 
back onto the highways, and then we actually have a worse prob- 
lem. We have a less efficient railroad system, we still have a mar- 
ginal passenger rail system, and we have an even worse highway 
system. 
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The issues and the stakes are extraordinarily complex and high, 
but it needs to be addressed. 

Mrs. Napolitano. Any suggestions? 

Mr. Nottingham. The Board, I just would say we don’t hold our- 
selves out as experts in passenger rail and transit. Each of us 
brings experience. I will let my colleagues speak to that. 

I just would say it gets back to my major point earlier about the 
need to build more infrastructure. We are not going to be able to 
have a world-class passenger rail system if we don’t build some 
new track because if we just ask the freight railroads to make it 
happen, we are going to see all kinds of unintended consequences 
that will hurt everybody: highway users, consumers, freight rail- 
roads, railroad passengers. 

We have got to set up some programs and procedures and polices 
that actually result in getting some new track built. 

Mr. Mulvey. As something of an expert on passenger rail, I did 
my Ph.D. thesis on Amtrak when it was first getting started. So 
I had been in this business for a while when I worked with Mr. 
Oberstar on the high speed rail bills, et cetera. 

But I think it is fairly clear that if you are going to have high 
speed rail systems like you have in France and Germany and Italy, 
you are going to have to have dedicated right of way. It can be in 
the same right of way as freights, but it has to be on dedicated 
track. 

It is going to take an enormous investment. Many of the pro- 
posals to expand higher speed services in the Country bring the 
speeds up from 40,50 miles an hour to 70, 80 miles an hour. That 
is an improvement, but it doesn’t give you the kind of service that 
you are seeing over in Europe. To get that, you need an enormous 
amount of investment in rail transportation infrastructure. 

I would hope that you could make investments in rights of way 
that would benefit both the freight and the passenger services si- 
multaneously so that the freight railroads see the high speed pas- 
senger stuff as something that benefits them as well. By doing 
that, you can get the freight railroads and the passenger railroads 
to work together and make that investment. 

But to try to put high speed passenger trains on today’s freight 
railroads would only bring the problems that Chairman Notting- 
ham talked about, and you would have no winners. 

Mrs. Napolitano. Thank you. 

Mr. Chair, I have a whole bunch of other questions, but I would 
like to submit them in writing if I may. 

Mr. Oberstar. Thank you. We all have a lot more questions than 
we have time with which to engage the Board. 

Mrs. Capita? 

Mrs. Capita defers at the moment. 

I just want to pick up on Dr. Mulvey’s observation about pas- 
senger rail. While this is not a hearing on that subject, that is al- 
ways an issue before this Committee and one to which we will de- 
vote time at later hearings in the Rail Subcommittee. 

It was the railroads, which in the 19th Century in a period of 
roughly 20 years, we see nearly 8 percent of the land surface of the 
United States. It held onto that land. It kept that right of way in- 
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stead of selling it off. For whatever money they made or wherever 
that money went, we have those rail corridor rights of way. 

Mr. Mulvey. a lot of it was sold off and a lot of it was developed. 
A lot of the monies that went to made the railroad captains of in- 
dustry, or the rohber barons as they were called, rich but did not 
necessarily help the railroads. As you said, a lot of those rights of 
way are gone now. 

Mr. Oberstar. Mr. Clayton, we have hardly laid a glove on your 
today. 

Mr. Clayton. That is okay. 

[Laughter.] 

Mr. Oberstar. You made some very pertinent observations in 
your testimony. The average freight revenue per carload for major 
trains has increased 39 percent while the average freight revenue 
for all commodities increased only 24 percent. Now if we had ex- 
cluded grain from that number, it would been even less, right? 

Rates on corn, sorghum, soybeans, wheat have gone up 41, 38, 
53, 31 percent, respectively, you say. Grain shippers bear a greater 
responsibility for car supply and other functions that railroads for- 
merly provided. Senator Dorgan made an observation of those. 

Is it appropriate for a company like, say, Cargill to have to be 
the owner of 19,600 rail cars and store them on its property? 

Mr. Clayton. I am not sure exactly how I want to answer that 
question. I do think, Mr. Chairman. 

Mr. Oberstar. Well, our job is to make you uncomfortable. 

Mr. Clayton. You will get me there. I am sure. 

I will make a couple of observations, though, if I could. One, I 
think there may be good business reasons why a grain company, 
in fact, might want to invest in cars. 

Mr. Oberstar. None of them willing, though. 

Mr. Clayton. Well, there may good business decisions along 
with that. 

The more important point, I think, that I tried to raise earlier 
on in the hearing is that from agriculture’s point of view, what is 
important is the total cost of moving the commodity. In part, rail 
rates play a role in that, but to the extent that certain functions 
have been rolled off to others to incur the costs, those don’t get re- 
flected in rail rates. Those are additional costs. 

Ultimately, in terms of the competitive position of agriculture in 
this Countiy, it is the total cost of moving a product that matters. 

I would just hope as we look at some of these issues that, while 
I can appreciate the interest, the need to focus first specifically on 
a given mode of transportation as you are doing, from the stand- 
point of the transportation user community, it is the total cost of 
moving a product that ultimately matters and the components mat- 
ter as well, but one needs to be holistic, I think, in looking at that 
kind of a question. 

Mr. Oberstar. Yes, that is true. 

But you go on to say rail emphasis on unit trains causes shippers 
to make more significant capital investments in sidings, grain in- 
ventory, storage capacity, and loading facilities — shippers to make 
those investments — and that USDA is concerned about the percent- 
age of grain tonnage and revenues moving at rates exceeding rev- 
enue to variable cost. 
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Now we know that grain, in some cases, moves in international 
markets on as little as an eighth a cent a hushel, right? 

Probably the world’s most significant grain export facility is New 
Orleans. 

Mr. Clayton. Yes, sir. 

Mr. Oberstar. If you look at a map of the two hemispheres. 
North and South America, and you look at Recife, Brazil, the point 
of Brazil that sticks out into the South Atlantic Ocean, it is 2,500 
miles closer to markets than New Orleans. That is a five-day sail- 
ing advantage at least. 

Now if rail rates in the United States are so high as to impose 
costs on grain shippers, they are that much less competitive in 
those markets that Brazil serves competitively with U.S. shippers. 

Soybeans, for example, in that delta region of Brazil, the Bra- 
zilian Government and the States of Brazil accelerated their exploi- 
tation of the soil and of the development of soybeans, a major com- 
petitor for the United States. If soybean rates have gone up 53 per- 
cent, according to your testimony, we have been that much less 
competitive in the international marketplace with East Africa, 
West Africa and the Pacific Rim, if shippers from Brazil have that 
kind of a shipping advantage. 

That has got to be a concern to the U.S. Department of Agri- 
culture. It has got to be a concern to the Board. It is certainly not 
a concern to the railroads. They are shoving the rates up ever high- 
er as they can. 

For the record, it will be noted that Mr. Clayton is nodding. 

Mr. Clayton. I was searching for the question, Mr. Chairman, 
but I did agree with what you said. 

Mr. Oberstar. I expected you to draw your own conclusion. 

Dr. Mulvey and Mr. Nottingham, one of the requirements in a 
rate case for an appellant is to create a virtual railroad. In the 
days when they were losing lots of money, I wonder why in God’s 
name you would ask them to do that and ask them to lose that 
amount of money in creating a virtual railroad. 

But in the days that they are making a lot of money, how do you 
expect a shipper, a chemical company, a power company, an REA 
to create a virtual railroad in order to pursue their case? 

Isn’t that an unreasonably high, steep hill to climb to make your 
case or do you think this is a justifiable responsibility of an appel- 
lant in a rate case? 

Mr. Nottingham. Let me take a stab, Mr. Chairman, at an an- 
swer, and then I will also ask Commissioner Mulvey to help. He 
has more years experience on the Board and expertise on this. 

It is. It is a tall order. It is a high mountain to climb, I must 
say, and there are reasons for that. Some of these major disputes 
get up into the tens and I mentioned even eclipse a hundred plus 
million dollars when you look at the Board’s power to prescribe a 
rate for 10 or 20 years in support of shippers in the past, unfortu- 
nately for them not real recently. 

Most days, I think it would be a lot easier to come up here and 
say we have an exact 50 percent ratio. On any day of the week we 
have 50 percent shipper wins, 50 percent railroad wins, but it is 
never that simple with complex cases that get brought forward. 
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We have to have a test. We have to be basically the opposite of 
arbitrary and capricious. We have to show, before we are forcing 
a private sector business, a railroad, to actually change their rates 
and pay millions of dollars to a customer, that we have actually 
done an extremely quantitative economically-based analysis. That 
is how this so-called stand-alone cost model has developed, and it 
has been endorsed by the courts under appeal a number of times. 

I would welcome suggestions for a better model if people want to 
come forward. It has got to meet that test, though, of not being ar- 
bitrary and capricious. It is the model that I walked in and inher- 
ited. It seems to be very economically sound, but we are always 
open to new ideas as well just as we are with the very major and 
controversial issue of our measurement of cost of capital. 

Dr. Mulvey, anything? 

Mr. Mulvey. The reality, of course, is whether or not somebody 
could come into the industry, have a railroad, operate a railroad for 
less and charge the shipper less than the railroad is asking to 
charge. 

What you are asking the shipper in building this virtual railroad 
is say: Look, if you put together a railroad with certain kinds of 
traffic and certain kinds of routes that carry traffic, other traffic as 
well as your own traffic, and if you meet all the expenses that the 
railroad needs to make to pay its crews, to pay for the materials, 
to keep the railroad operating and to replenish capital, if you took 
all of those costs, what rate would you charge yourself in order to 
cover your costs and is the rate the railroad asking for on those 
bases, unreasonable? 

That results in rates that are many times or a couple of times 
higher than 180, the 100 percent revenue to variable cost ratio be- 
cause we say that railroads are allowed to differentially price and 
to take captive traffic and extract from them a premium to cover 
in those markets where the ratio is less than 180. 

Is it a good model? It is the model that the courts pretty much 
approved. It is not necessarily what the Board wanted to do, but 
it is what the court in the McCarty Farms case said is a model that 
comports with current economic bearing. 

I agree with Chairman Nottingham. We would if there was a 
simpler less costly model that would pass muster with the courts. 
Our hope is that our simplified standards and our three benchmark 
approach will be one the courts will accept and not say that that 
is arbitrary and that the new approaches do comport with economic 
bearing. 

Mr. Oberstar. There is a great deal of work for the Board to do 
yet on this subject matter. At least in the last year, the Board has 
begun to address this issue and to think it through and reassess, 
but the 180 percent factor seems to me needs to be adjusted. 

Mr. Mulvey. As I said before, it is not something that we can 
ever find out where it came from or what the science was. I think 
you can best call it the best guess at the time. But I think that 
you are right, that it is something we ought to look at and see 
whether or not that is the correct standard. 

Mr. Oberstar. Maybe it should be removed from law. 

Mr. Mulvey. That is certainly an option. 
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Mr. Oberstar. In the Civil Aeronautics Board cases, where air- 
lines were competing for market entry and rates and where rates 
were challenged, I don’t think the CAB required the challenger to 
go through such hoops. My recollection is that was not the case. 

Mr. Mulvey. No, it was not. They didn’t have the same kind of 
standard as we do. It was different. Of course, David Heymsfeld on 
your staff would be very expert on that issue. 

Mr. Oberstar. Mr. Shuster, no further questions? 

Mr. Baker? 

Mr. Baker. I will be real brief. 

Mr. Chairman, just by way of an authority question, does the 
STB have any control over ownership issues or an ability to affect 
ownership issues, for example, the hedge fund acquisition of con- 
trolling interest of rail stock? 

The reason for bringing the question is that we do have Federal 
prohibitions on ownership control with the airlines for evident rea- 
sons. I worry about the same consequences to much less consumer 
volatility but from the standpoint of delivery of vital services and 
goods. 

What could you do if an Iranian investment group wanted to buy 
out five of the big railroads? 

Mr. Nottingham. The best way to answer that is to say we have 
broad authority in cases not like the one you are proposing, in 
cases where a railroad seeks to merge or buy another railroad. We 
have extremely broad powers there to approve, disapprove, approve 
with conditions, force line-sharing arrangements in certain areas 
for certain reasons, just very broad power. 

The discussions we are seeing out in the business press and else- 
where talk about hypothetical cases that we have not yet seen yet, 
but we have seen the real development of something exciting from 
a level of investment perspective, that major firms with access to 
private capital, not taxpayer dollars, are actually putting those 
monies into the freight railroads to help pay expenses and expand 
the system, we hope. 

Now if some of those entities were to then actually decide they 
want to get actively involved in the railroad business and start 
managing a railroad, seek control of a board of directors, for exam- 
ple, making a play as they call it in the industry at control of a 
railroad, we would not have, if they are non-railroad, we don’t have 
much to say about that. 

Mr. Baker. There is a concerted effort because the rails have a 
relatively low debt to asset basis compared to traditional leverage 
in the marketplace. They are significantly under-leveraged, and 
that is why Buffett and others are aggressively seeking rail owner- 
ship, to try to leverage themselves up, spin up the value of those 
shares and reap the profit and leave them to deal with it later. We 
can see that repetitively through other areas. 

So it is a two-pronged concern: Structurally as a board, being 
logically constrained by due process, whether it is advisable for us 
to consider granting authority paralleling that granted to the air- 
lines regulatory process to specifically prohibit foreign ownership, 
given these terrorism concerns. 

Then, secondly, as a business matter, to worry about the long 
term as the Board properly does, is it advisable to allow an invest- 
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ment takeover group to come in and drive the debt ratios up and 
then leave town? 

I worry about that from a generational perspective of safe and 
sound operations. If you don’t have the authority for prudent finan- 
cial governance or if there is a question, that is something I think 
we should seriously investigate. 

With that, I yield back, Mr. Chairman. 

Mr. Nottingham. Mr. Chairman, could I just try to respond 
briefly to that? 

Mr. Oberstar. Briefly. 

Mr. Nottingham. Thank you, Mr. Chairman. 

I just want to clarify because this is a very important area and 
an emerging area. As soon as a non-railroad actually enters the 
business, though, and takes control under your hypothetical, then 
of course that railroad will be completely under the existing regu- 
latory oversight of the STB. You don’t get some kind of carte 
blanche because you came in as an outsider. 

But you are right. You touched on an interesting gap in the stat- 
ute. It is an apparent gap that basically we don’t have broad ap- 
proval of a transaction. It could happen overnight before we would 
necessarily even know about it. 

I would just urge the Committee to proceed with great caution 
on doing anything that would discourage non-U. S. funds from com- 
ing into our infrastructure, our rail infrastructure. The Canadians, 
for example, are heavily involved currently in moving freight and 
running railroads in the U.S. 

From the perspective of looking at a situation that needs invest- 
ment, if we say that non-U. S. investment is not welcome here, I 
think we want to be very careful and understand how it is going 
to impact our ability to meet the challenge of building out our sys- 
tem. 

Mr. Baker. No. I don’t deny that. We love people’s money. We 
just don’t necessarily want voting control. In the same form and 
fashion that we considered the airlines constraint, it may be war- 
ranted in light of the essential necessity of the rail service to the 
economic function. 

It is just a question for review and, if appropriate, comment at 
a later time. Thank you. 

Mr. Oberstar. I thank the gentleman for raising those issues, as 
usual, in a thoughtful questing manner. 

The matter of rail is an under-leveraged sector attractive to 
hedge funds, as you pointed out, something I raised earlier, we saw 
the devastating consequences in aviation when Northwest Airlines 
was the subject of a takeover. At the time, the two investors put 
together with $25 million a piece. For $50 million, they acquired 
an airline. 

I was asked about this, and I said, well, why would you spend 
$150 million for a 747 when you could buy a whole fleet of them 
for $50 million? 

That is what these two investors did, Checchi and Wilson. They 
took an airline that had two billion dollars in equity and a billion 
dollars in debt and turned it into one that had two and a half to 
three billion dollars in debt and less than a billion dollars in eq- 
uity, and it went precipitously downhill from there. 
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You wouldn’t want to see that happen to the rail sector. There 
are comparisons. One aircraft engine is equal in cost to at least 
that of a locomotive in the railroad sector. 

Let me return, Dr. Mulvey, to the question I posed earlier. Public 
utility commissions in all of our States regulate the power entities, 
and they set reasonable rates, and they do so without forcing rate 
payers to establish what it would cost. If a new utility were to 
come into this area and build a facility to compete with the existing 
one, does that model apply here? 

Mr. Mulvey. It is traditional utility regulation, and it differs 
from what we do. It is basically cost-based. What is the cost of pro- 
viding the service. There is a markup to give a return to investors, 
and that is what the rate is. It is much simpler. It is more straight- 
forward, but that is not what the law. 

Nobody presumes at all that there is any competition in the util- 
ity industry. Pretty much, for the most part, it is a monopoly where 
as the argument is that much of railroading is not a monopoly and 
only part of it was monopolistic areas. So we are trying to regulate 
industry that is a part of an industry rather than regulating the 
entire industry as you do with utilities. 

You don’t have the same kind of cross subsidization issues with 
utilities as you do with the railroads also. In some ways, the rail- 
roads are more complex and more difficult to deal with. Yes, the 
utility form of regulation is one in which you could put back on the 
railroads, but that indeed would be re-regulation. 

Mr. Oberstar. Thank you. 

That is just the start of the vote, and I have one question for Ms. 
Hecker. 

Are you aware of other Federal Government agencies that self- 
initiate cases similar to those of the Board rate cases? 

Ms. Hecker. I am also responsible for conducting studies of Fed- 
eral communications regulations, and just last year we completed 
a review that, interesting, had very parallel findings to what we 
observed in the review of rail rates and the STB role. 

Basically, we had concern that there had been such a commit- 
ment to deregulate local markets, that there was no focus on the 
effect on competition. We demonstrated that there was a severe 
lack of competition. We then talked about the commission’s obliga- 
tion that in our view the commission had an obligation, in fact, to 
be affirmatively examining competition and couldn’t write itself out 
of the picture by having a rulemaking that basically declared mar- 
kets competitive that weren’t. 

So it is interesting because it is another network industry. It is 
like STB in some senses, largely deregulated but some remnant 
regulation and it is that careful balancing. But like our observation 
about the STB, we felt the Congress had built a structure that left 
a remnant responsibility to monitor the state of competition and, 
in fact, much as has happened here, we have actually the commis- 
sion focusing on these issues. These are local competition rates or 
rates for very large businesses. 

If or you staff is interested, we could share it. Because I also do 
airlines and telecom and railroads, it is very interesting to look at 
some of the differences of the remnant regulatory structures that 
were established, the different authorities. But the presumption 



69 


that this competition in our view, in summary, is one that merits 
continuing oversight whether there really is. 

Mr. Oberstar. I think there is a strong appeal for self-initiation 
authority with the Board. GAO has that authority. You don’t have 
to wait for Congress or a Committee or a Member of Congress to 
ask you to inquire into something. You have authority to look over 
the entire scope of Government agency activities and see whether 
they are living up to their mandate under the law. 

Ms. Hecker. That is quite right. While we don’t use it lightly, 
I think the Controller General has used it in a very strategic sense 
to raise major issues about the fiscal condition of the Country, and 
it is one that no single Committee was raising those issues for us. 

Mr. Oberstar. There could be a question then in extending the 
authority of the Board that we might have runaway Board or they 
might exceed their authority. Perhaps it would be useful if you 
meditated on that matter and gave us some thoughts about limits 
to such authority. 

Ms. Hecker. We would be glad to reflect because open-ending 
that somehow there is a new regulator and that there is regulation 
potential would have a chilling effect on the performance of the in- 
dustry. So it can’t be done lightly, but we think the statute already 
has an investigatory initiating authority that is in place. 

Mr. Oberstar. I concur with that, but I think we need to ap- 
proach it with further thought. 

With that, I will call the second panel and thank our first panel 
for very long endurance at the witness table and for your very con- 
structive responses to Members’ questions and hold you excused. 

Our next panel consists of Glenn English from the NRECA; Ron 
Harper for Basin Electric Power; Gary Spitzer for Chemical Solu- 
tions Enterprise, DuPont; Terry Huval for Lafayette Utility Serv- 
ice; Susan Diehl for Holcim; Wayne Hurst for the Association of 
Wheat Growers. 

We will stand in recess for a period of time. It could well be an 
hour. I will say to all we will pursue the hearing until whatever 
time it takes in the day to conclude hearing from all the witnesses. 
Whatever refreshment you need right now, take care of it. 

[Recess.] 

Mr. Oberstar. The Committee on Transportation and Infrastruc- 
ture will resume its sitting. 

The Chair has already called the panel, panel two, but the Chair 
at this time will recognize the gentleman from Louisiana, Dr. 
Boustany, to introduce a constituent. 

Mr. Boustany. Thank you, Mr. Chairman. 

It is my privilege to introduce a constituent of mine, Mr. Terry 
Huval, who is a panelist today. Mr. Huval is the Director of the La- 
fayette Utility System in Lafayette, Louisiana, which is also my 
hometown. LUS, Lafayette Utility System, is the largest public 
power provider in Louisiana, serving 60,000 electric, water and 
wastewater customers. 

He also serves as this year’s Chair of the American Public Power 
Association, the industry trade organization representing the Na- 
tion’s 2,000 plus publicly-owned electric utility systems. 

Since the beginning of his service to LUS as Director in 1994, 
LUS has propelled itself to be recognized as one of the leading elec- 
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trie utility companies in the Country, setting benchmarks for cus- 
tomer responsiveness and competitively priced services. He was 
awarded the APPA James Donovan Award in 2007 for his innova- 
tive leadership on Lafayette’s Fiber to the Home Initiative. 

Terry has previously testified on rail issues affecting our commu- 
nity in Lafayette, Louisiana, in the Senate Commerce Committee, 
the House Transportation and Infrastructure Committee as re- 
cently as 2004. He has served as a member of the Executive Com- 
mittee of Consumers United for Rail Equity in 2005 and 2006. 

I would like to formally welcome Mr. Terry Huval to the Com- 
mittee. Thank you. 

Thank you, Mr. Chairman. 

Mr. Oberstar. Mr. Huval, with that splendid introduction, big 
things will be expected of you. 

[Laughter.] 

Mr. Oberstar. We will begin with our former colleague, Mr. 
English, my classmate of 1974 and the 94th Congress. It is good 
to see you back here in the halls of the House. Although we didn’t 
serve on the same Committee together, we certainly served to- 
gether with great affection and friendship and great admiration for 
the gentleman from Oklahoma. 

Please proceed. 

TESTIMONY OF GLENN ENGLISH, CHIEF EXECUTIVE OFFICER, 
NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION; 
RONALD R. HARPER, CHIEF EXECUTIVE OFFICER AND GEN- 
ERAL MANAGER, BASIN ELECTRIC POWER COOPERATIVE; 
GARY SPITZER, VICE PRESIDENT AND GENERAL MANAGER, 
CHEMICAL SOLUTIONS ENTERPRISE, DUPONT; TERRY 
HUVAL, DIRECTOR, LAFAYETTE UTILITIES SERVICE; SUSAN 
M. DIEHL, SENIOR VICE PRESIDENT, LOGISTICS AND SUP- 
PLY CHAIN MANAGEMENT, HOLCIM, INC.; WAYNE HURST, 
VICE PRESIDENT, IDAHO GRAIN PRODUCERS ASSOCIATION, 
ON BEHALF OF THE NATIONAL ASSOCIATION OF WHEAT 
GROWERS 

Mr. English. Thank you very much, Mr. Chairman. I appreciate 
that, and it is certainly a pleasure to be here and to see that you 
have ascended to such a powerful position here within the House 
of Representatives, a classmate of mine. 

Mr. Oberstar. Well, elevation, yes. 

Mr. English. It is always good to see classmates. 

Mr. Oberstar. You just wait around long enough, good things 
can happen. 

Mr. English. I appreciate that, Mr. Chairman, and I appreciate 
the opportunity to testify before the Committee. 

I think most Members of the Committee know that I am the 
Chief Executive Officer of the National Rural Electric Cooperative 
Association. I also have the honor of being the Chairman of the 
Consumers United for Rail Equity. I am wearing two hats today, 
Mr. Chairman. 

Some of that, though, I think it is worthwhile to think back just 
a little bit about 1980. We were both here. Most of the Members 
of the House were here, but there is something to be said, I think, 
for understanding what the intent was of the law and what was 
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promised, and that is really where I think so much of this should 
come from. 

I noticed the time that I was in Congress, one of the things I be- 
came very frustrated about and anybody who has been very active, 
I think, in the legislative process understands the frustration I am 
talking about. When you see a piece of legislation pass, it goes over 
to the Administration or some regulatory body and you see a group 
of people interpreting it differently than what you intended when- 
ever you passed it. That is a very frustrating thing to take place. 

If you recall back in the late 1970s, when we had a little effort 
on a legislative veto, you remember that, in which you would have 
one house veto and you would have these rules and regulations 
come back and you could bring them to the Floor of the House. If, 
in fact, the Congress found they were not in keeping with the in- 
tent of the law, what the Members passed, they could veto it. 

Unfortunately, the Supreme Court said that was unconstitu- 
tional, but that does not, I think, set aside the importance of Mem- 
bers of Congress being able to see their legislation carried out in 
the manner intended. I would suggest to you that is the real issue 
that we have before us today. 

Now everyone has talked about the Staggers Rail Act and the 
success it had in bringing back vitality to the rail industry. I think 
there is a lot of truth to that. I really do. 

But there is that little piece, that little provision with regard to 
captive shippers, and that one little piece has not been in keeping 
with what Harley Staggers intended, and I don’t think anyone can 
disagree with that. I don’t care what side you are on. I don’t think 
anyone can say that this thing has been carried out in the manner 
in which it was intended. 

If you remember back at that time, we had the Interstate Com- 
merce Commission, and they were a very active and powerful com- 
mission at that time. They were really aggressively enforcing what 
they saw as the requirements of the law as it was passed. 

Now the Interstate Commerce Commission is gone. We have got 
the Surface Transportation Board, and in all honesty I don’t think 
it has the same kind of attention that we saw with the Interstate 
Commerce Commission, nor do I think they have been as active, 
nor do I think they have been as aggressive. 

That brings us back to the problem that we are facing and the 
reason that your legislation, Mr. Chairman, is so important, and 
that is the fact that we deserve, those people who are subjected to 
this law, those who are captive shippers, we deserve to have the 
Staggers Rail Act carried out as intended by the author. 

That means that we deserve to have those protections that Har- 
ley Staggers wrote into this legislation. We deserve to have that 
enforced, and that is not taking place today and that is what the 
problem is. That is the bottom line. 

Now if you recall at that time, we had, as you pointed out earlier 
today, Mr. Chairman, about 60 railroads. We were going to bring 
competition in, and we were going to see all these improvements 
take place. Well, 60 railroads competing, now that is real competi- 
tion. I think we would all agree that is a lot of competition. You 
have got 60 Class I railroads competing. 
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But over the years, we have seen this thing shrink down. Now, 
we don’t have 60 Class I railroads. We don’t have 40. We don’t 
have 20. We don’t have 10. We don’t even have five. We have got 
four that have about 90 percent of the business in this Country. 
That is what this thing has come down to, only about four are left. 

Anybody that is not served on a rail line on which you have got 
two of those railroads operating, there is no competition, and that 
is what is known as monopoly. You have got monopoly power in 
those areas. Whenever you have got a monopoly power, then you 
have opportunities for abuse and whenever you have a regulator 
that refuses to regulate. 

Mr. Chairman, I would like on page three to amend my state- 
ment. I think there is an error in there. It says the rail industry 
continues to be protected by the Surface Transportation Board that 
is either unable or unwilling to provide adequate oversight. 

I think we ought to strike that unable. I think they are just un- 
willing. I think that is where we are right now. That has been the 
history of the Surface Transportation Board for 20 years. They 
have been unwilling. 

Now, as I understand it, the reason that they say they have been 
unwilling is because of the fact, well, we have got to take care of 
the rail industry. The rail industry will go broke. The rail industry 
is vital to the economy of the Country. 

That has been the case all along. We suffered this for about 20 
years. 

Now, all of a sudden, the rail industry is not going broke. They 
are in the black. They are the darlings of Wall Street. Everybody 
wants to buy into them, take advantage of them. So, obviously, 
they have done very well financially. 

We have waited 20 years, Mr. Chairman, 20 years to see the Sur- 
face Transportation Board — it started out as the ICC, but the Sur- 
face Transportation Board — carry out promises that were made in 
the Staggers legislation. That is what we deserve to see happen 
today. 

Now the GAO concluded that the rate relief process under the 
Surface Transportation Board is largely inaccessible and rarely 
used. Rarely used, now why would it be rarely used? Well, I would 
suggest the reason it is rarely used is because those who are 
stranded shippers see little hope in the Surface Transportation 
Board taking care of the needs of the stranded shippers. 

Mr. Chairman, we have got record profits, record share prices, 
and we have got enough revenue in the rail industry to buy back 
billions of dollars worth of their stock, and we are seeing that hap- 
pen today. That is where we are today. 

We have a situation in which the bulk of that money is coming 
from stranded shippers. It didn’t come from those shippers where 
you have got competition. 

You saw the GAO’s graph up here where it showed in real money 
how the rates were going down. You see the railroads will produce 
a chart similar to that showing the rates are going down. 

What we should see is a chart that shows the difference between 
those shippers where there is competition and those where there 
is no competition. The rates are going down steeply for those where 
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there is competition. Where there is no competition, what we see 
is the rates are going up. 

That chart shows four different industries. That is just the first 
quarter of this year. Look at the difference in those rates. Now tell 
me that is what Harley Staggers intended. Just tell me if that is 
what Harley Staggers intended. 

I would suggest to you there is no way that this is meeting the 
intent of the law. There is no way that the promise that was made 
27 years ago is being carried out here, and that is what I think this 
Committee needs to address. 

We have got a little issue here, Mr. Chairman, of the integrity 
of the Congress — the integrity of the Congress. The question that 
we have here is: Is the Congress simply going to allow any group, 
I don’t care who they are or what part of this government, to ignore 
what Congress writes into the law, to interpret it in their own way 
and to go merrily down the road? Is Congress going to turn their 
back on that? 

Now I would suggest to you if you disagree with that provision 
in the Staggers Rail Act, the honest thing to do is to offer an 
amendment to the Staggers Rail Act to repeal that provision. Ei- 
ther Congress insists on its will being carried out, the law that it 
passed being carried out, or repeal it, get rid of it. But don’t get 
into the sham that we have been in for 20 years to pretend like 
there is some kind of protection for stranded shippers, some little 
fig leaf out there. 

We keep hearing the promise, next year, next year, next year. 
We even heard it again today, Mr. Chairman. We heard people 
promise, oh, we are going to change. Oh, we have got a new ap- 
proach. Oh, we have got a study underway. 

Well, it is 20 years. My goodness, how many years do we have 
to go before the Congress says enough is enough? 

I would also suggest to you, Mr. Chairman, what we need to 
have done here is look for results. What is the bottom line? 

You heard members of the Surface Transportation Board say, oh, 
we got some wins for the shippers and we got some wins for the 
railroads, and I don’t know when. It has been 2001 since we had 
a win for the shippers. Before that, well, we had some wins for the 
railroads — all this kind of stuff. 

What it really comes down to, bottom line, the bottom line it 
comes down to is what kind of relief has been provided to those 
shippers? How much? 

What they classify as being a win, most people classify as being 
a loss. If you shave off 5 percent of a proposed rate that is going 
to be increasing by 50 percent, I wouldn’t call that a win, but the 
Surface Transportation Board does, and that is not right. It is not 
right. 

The 180 percent of variable cost is an issue that was raised 
today. Where did that 180 percent come from? Well, what we heard 
was it was pulled out of thin air or some staff thought it up during 
the conference. 

Mr. Chairman, I will tell you this. I will tell you this. Anytime 
we go through the legislative process, what we are looking for is 
fairness. We are trying to do the right thing, and I would suggest 
to you that is where the 180 percent came from. 
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Now you think about it in terms of where Harley Staggers was 
and what the legislation. Remember when you put that together. 
You were on this Committee when they were talking about coming 
up with this. 

What they were trying to find was a place in which we knew that 
it was abusive. You were getting up in the range that it was just 
hard to see why it wasn’t abusive and somebody needed to take a 
look at it. One hundred and eighty percent sounds pretty darn abu- 
sive to me, if you are looking at 180 percent of variable cost. 

I would suggest to you that Harley Staggers, Members of Con- 
gress back in those days would look at that and say, well, that 180 
percent, somebody ought to take a look at it if it is in excess of 180 
percent. They were, in effect, saying well, we will give you 180 per- 
cent. Anything above 180 percent ought to be looked at by some- 
body because the chances are pretty good that that is abusive. 

What we are finding today is that this whole concept has been 
turned on its head, Mr. Chairman. The Surface Transportation 
Board comes back and says, you can’t charge less than 180 percent. 

Anybody ever heard the Surface Transportation Board come back 
and saying, golly gee, you have got too much? No. In fact, now the 
question is: Is it too little? That is contrary to what Harley Stag- 
gers had in mind. 

The question is Congressional intent. The question is: Is Harley 
Staggers’ provision going to be carried out as it was intended? 

The real question that we come down to is not re-regulation. The 
question is are you going to enforce the darn law as you wrote it? 

If you are not going to enforce it, then repeal it. Repeal it, Mr. 
Chairman. 

I have heard a lot of discussion, a lot of talking take place here 
today. I am against regulation. Oh, I am against regulation. I am 
for a free market. 

I haven’t heard anyone profess that they are opposed to monopo- 
lies. I haven’t heard anyone who has professed I am opposed to 
abusing consumers. 

I represent a consumer-owned organization. We have got 40 mil- 
lion consumers that own electric cooperatives. We are being abused 
by each and eve^ day by the actions of the railroads, and the Sur- 
face Transportation Board could care less. That is a fact. 

Mr. Chairman, I want to commend you for your legislation. I 
hope that you will continue to press forward. We want to work with 
you and do everything that we can. We want to make sure that the 
intent of the law as passed under the Staggers Rail Act is fully car- 
ried out, every provision, and the Surface Transportation Board be 
made to follow that intent. 

Thank you very much. 

Mr. Oberstar. If this were a tent revival, we would all be saved. 

[Laughter.] 

Mr. Oberstar. I thank the gentleman. 

Mr. English. You can be saved, Mr. Chairman, and I will be 
happy to lay hands on if it does any good. I have got some folks 
over here will be happy to lay hands on. 

Mr. Oberstar. Thank you very much for that compelling presen- 
tation. 

Mr. Harper. 
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Mr. Harper. Yes, thank you, Mr. Chairman. 

To start with, I am the CEO and General Manager of Basin Elec- 
tric Power Cooperative. I stand before you today, representing the 
Missouri Basin Power Project which otherwise is known as the Lar- 
amie River Station in Wheatland, Wyoming. 

I want to put a couple stakes in the ground. When we got into 
this process, and I will go through that here in a minute, we took 
a position that we all recognize that we must have a financially 
viable and strong rail system in this Country. That is not the issue. 
We have been consistent in that message. 

The second thing is I would like to applaud the STB for recog- 
nizing that they need to be doing something to change the proc- 
esses. Unfortunately, some of their changes prejudiced our case, 
and I will talk a little bit more about that in a minute. 

A little information about the Laramie River Station, it is ap- 
proximately 175 miles south of the Powder River Basin in Wyo- 
ming. We are exclusively captive to the Burlington Northern-Santa 
Fe Railroad. 

We had a 20 year contract that was due to expire in October of 
2004. Our negotiation process, if you will, started at a reception 
that I was in attendance at in November, 2003, when then an exec- 
utive from Burlington Northern walked up to me and said, Ron, I 
just want to let you know that you have enjoyed a below market 
20 year contract. Now it is our turn to get it all back. 

I found it interesting that you would start negotiations for rail 
service under those terms. So needless to say, through the process 
of close to a year, we were unsuccessful in negotiating and that is 
why we then filed a complaint before the STB on October the 19th, 
2004. 

Since that time, it has been quite an adventure to say the least. 
We learned things about the rate-making process that continues to 
make me scratch my head. I have spent 22 years in Wyoming 
under rate regulation, and I understand how to make cost-based 
rates and so on, but to create a fictitious and mysterious rail sys- 
tem to justify rates, I find quite amusing. 

But having said that, I would like to recognize that we went 
through this process. It started again on October 19th, 2004, and 
lasted until February of this year. February 26th, I believe it was. 
We spent $5.1 million on this case. 

At that time, the February date, is when the STB decided to sus- 
pend our case along with three others and propose to go through 
rulemaking. The outcome of that rulemaking cost us another 
$870,000, and again our case was prejudiced because of that, be- 
cause they changed the rules in the process. So, again, we are quite 
concerned about that outcome and what it did to our case. 

We, obviously, on September the 10th did get a ruling, and it 
was not good in our favor. It was ruled that we were unable to 
prove that Burlington Northern’s rates were unreasonable and ac- 
tually even questioned why we filed the case, that the rates were 
very attractive and we should have basically accepted those. So, 
again, it was bothersome from that standpoint. 

We have been involved in this process. It has been grueling. It 
has been frustrating, and it has been expensive, again right at $6 
million that we have had to go through. 
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Now, I don’t know whether you consider this a small or medium 
or large case. I am trying to define that in all the discussion that 
took place earlier, but I consider it a large case because I rep- 
resent, along with the other five owners on the Missouri Basin 
Power Project, the people at the end of the line, and $6 million to 
file a rate case in their minds is pretty excessive. 

Here is one volume of the opening remarks. Over there is just 
a sampling of the documents that we had to produce in this case 
because once they went through the rulemaking we had to go back 
and redo our case and refile it because, again, the rulemaking proc- 
ess. That was that $870,000. 

Now where we are at today is that the ruling that they gave us, 
we have 30 days in which to decide whether or not we want to 
refile because they recognize in their ruling that we were preju- 
diced as a result of their rulemaking. So they are giving us this 30 
days to decide whether or not we want to spend another half a mil- 
lion to a million dollars in this process. Hopefully, through that we 
could get a positive outcome. 

So, Mr. Chairman, I would submit to you that something needs 
to be done for the fairness because I understand in talking with 
Mr. English here for quite some time that the purpose of the STB 
is to find a balance between the rail industry and the shippers. I 
would hope through this process that you are going through — and 
I very much applaud your efforts along with all the other Mem- 
bers — that we can reach that positive outcome. 

Mr. Chairman, I would close by simply thanking you on behalf 
of the Missouri Basin Power Project, the consumers that exist in 
the nine States that we represent and thank you again for your ef- 
forts. 

Mr. Oberstar. Thank you very much, Mr. Harper. That file of 
documents is very compelling, silent but powerful testimony to the 
concerns the shippers have. 

Mr. Harper. Thank you. 

Mr. Oberstar. Mr. Spitzer. 

Mr. Spitzer. Chairman Oberstar and distinguished Members of 
the Committee and the panels, I am Gary Spitzer, Vice President 
and General Manager for a global segment of the DuPont Com- 
pany. A competitive and efficient rail distribution system is vital to 
DuPont’s business and future. I want to thank you for allowing me 
to discuss our railroad experiences and the reforms that we believe 
are necessary. 

DuPont is a global corporation founded in 1802 with revenues of 
over $27 billion and operations in 70 countries. In the U.S., we em- 
ploy 36,000 people in 33 States. We market over 70,000 products 
and services for many markets including agriculture, energy, na- 
tional defense, housing and transportation. 

When Congress passed the Staggers Act in 1980, there were over 
40 Class I railroads. Today, the four largest account for over 90 
percent of U.S. freight rail revenues. Competition between them 
has essentially been eliminated, resulting in issues with pricing 
and service. 

At 80 percent of our U.S. ship points, DuPont is captive, served 
by just one railroad. In many cases due to volume, distance trav- 
eled or material characteristics, alternative transportation modes 
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are not viable. Our recent experience as a captive shipper shows 
that these railroads are fully determined to exercise their monopoly 
pricing power even if it means driving us and our customers out 
of certain businesses. 

In an effort to combat excessive and unreasonable rate increases, 
some exceeding 176 percent, DuPont has filed three small rate 
cases with the STB. 

Costs go beyond simple rail rates. A recent study commissioned 
by the American Chemistry Council found that between 2005 and 
the first quarter of 2007, the five major U.S. railroads overcharged 
on fuel surcharges by $6.5 billion. 

On service, we cannot reliably predict product transit times or 
arrival times. Some of our plants have come dangerously close to 
shutdown because of late deliveries. As a result, we have added rail 
cars, raised inventory, all further increasing our costs. 

When Staggers was passed in 1980, Congress could not have en- 
visioned that 50 mergers and consolidations would lead to the cur- 
rent lack of competition or that the STB would fail to restrain rail- 
road monopoly power. One such example is the bottleneck issue. 
The STB has ruled that carriers are not required to facilitate com- 
petition to or from captive locations by offering a reasonable rate 
to the nearest interchange with another carrier. 

We suffer the effects of this at our Niagara Falls plant in New 
York. In a competitive scenario, CSX, the only carrier serving our 
plant would be required to provide a reasonable rate for the 26 
miles from our plant to the Norfolk Southern interchange in Buf- 
falo, New York. Instead, we are forced to use CSX, all the way from 
our plant to Chicago at much higher rates. In effect, the anti-com- 
petitive decision of the STB has helped DuPont remain a captive 
shipper. 

DuPont believes the time has come for reform which must begin 
with a broken and ineffective STB. Passage of H.R. 2125, the Rail- 
road Competition and Service Improvement Act, would remove 
many barriers to competition between railroads and require the 
STB to fulfill its Congressional intent, promote effective competi- 
tion, prevent excessive and unreasonable rates, and ensure efficient 
and reliable service. 

DuPont also supports passage of House Bill 1650, the Railroad 
Antitrust Enforcement Act. The Justice Department and the FTC 
should be permitted to review railroad mergers under antitrust law 
as they can in other industries. Railroads should be subject to the 
same antitrust laws and consequences as other industries. Unnec- 
essary protections for the railroads must end before their monopoly 
power harms U.S. competitiveness and our economy. 

In closing. Chairman Oberstar, I want to thank you and Mem- 
bers of the Committee for allowing me to share DuPont’s views on 
this important issue. It is time for the railroad industry to join 
with Congress and its customers to achieve a balanced, market- 
based system serving the common interests of carriers, shippers 
and our Nation. DuPont has participated in such efforts before and 
stands ready to participate again. 

Thank you. 

Mr. Oberstar. Thank you, Mr. Spitzer, for your testimony. 

Mr. Huval. 
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Mr. Huval. [Phrase in foreign language] — and thank you to Con- 
gressman Baker for his help and support through the years. 

I am Terry Huval from the heart of Cajun Country in Lafayette, 
Louisiana, and I am representing today the American Public Power 
Association for which I serve as Chair at this particular time and 
LUS, the Lafayette Utility System, which is a municipal-owned 
utility system in Lafayette, Louisiana. 

I want to take the issue to talk about our customers. I want to 
talk about my senior class high school English teacher, Mrs. Moss, 
84 years old, lives in Lafayette. She is a widow. She called me the 
other night to thank me for what I am trying to do to make life 
better in Lafayette, but she doesn’t know that $300 of her annual 
utility bill goes to pay for the cost of rail captivity as it affects the 
delivery of coal to Lafayette’s Rodemacher power plant. 

Then to my friend. Matt Stellar, who is an entrepreneur and de- 
cided to build his own jewelry manufacturing business which is 
amongst one of the largest in the world and has multiple locations. 
He hired 1,700 people in Lafayette. Matt doesn’t realize that last 
year he paid an extra $120,000 more in his electric bill because of 
the cost of rail captivity. 

Then our education system in Lafayette, the university, the 
schools, the elementary schools, the high schools paid 1.3 million 
more last year because of the cost of rail captivity. 

Cost alone is not the only issue that affects our customers and 
affects the customers of other entities that are served by coal 
power. Seventy percent of our power in Lafayette comes from our 
coal plant. The reliability of service has suffered so much in the 
last several years, that we have had to take extraordinary meas- 
ures in order to ensure that that plant was capable of operating to 
serve our customers. 

We had barge-delivered Venezuelan coal that we had to bring to 
Louisiana to help us. We had to truck-deliver Northwest Louisiana 
lignite. Now we have to make the decision to move forward with 
spending 19 million on aluminum rail cars so that each rail ship- 
ment that we have of coal can bring us more coal in the event that 
there is a disruption in rail traffic that it doesn’t impede our ability 
to operate our plant. 

We are one of those entities, like Mr. Spitzer, that is suffering 
from the bottleneck. We have a 1,500 mile trek from Wyoming to 
our power plant of which 20 miles is the only section that is cap- 
tive. But because of the rules that the STB has in place, all 1,500 
miles are subject to a captive rate. We don’t think that is fair. 

We can’t get competing offers from the other rail provider be- 
cause there is no need to do that. They don’t poach each other’s 
rates. 

The STB rules, in my opinion, don’t make sense. As a regulated 
utility, we have rules that we have to follow that require our rates 
to be approved ahead of time. In the case with STB, that is not how 
it works. The customer has all the burden of having to test out 
what the rates are. We believe that is senseless. 

Public service commissions in this Country regulate captive ar- 
rangements, captive monopolies in a different way, and we believe 
the same thing should happen here. 
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What has happened also as we have seen it evolve, I have been 
testifying on this and this is my third time. Five years ago I testi- 
fied before the Senate Commerce Committee. At that time, captive 
customers were dealt with differently, completely differently than 
competitive customers. 

Now we have what I call the small town, two gas station analogy 
where the two gas stations owners collude with each other as to 
what the price of the gasoline is going to be at their station. As 
soon as one puts his price up a little bit higher, the guy across the 
street does the same thing. What is happening is almost all the 
coal providers and many others, all coal shippers who have power 
plants are now in a position that they are paying substantially 
higher. 

When I hear some of the testimony raised earlier today about 
that it takes these captive customers to help to cover the cost of 
expansion. It makes me wonder if anyone really realizes that it is 
people like Mrs. Moss and Stellar Settings and our school systems 
that are paying the tab for that. They are paying an involuntary 
tax to be able to support the costs of the railroads’ daily operations. 

We don’t understand why the rates go up. It just turns out that 
way. We wonder where is the money really going. Is it going to 
help out competitive routes and at the same time all we are going 
to do is end up paying the bill for increased costs of running the 
railroad companies? 

We don’t know, but we do believe that it is up to the Surface 
Transportation Board to do their job, to be able to look at non-com- 
petitive markets in a way that ensures that the customers at the 
tail end are properly served, both from a reliability perspective and 
a pricing perspective. 

I thank you for your attention. This is a major issue for our com- 
munity and for many utility companies around this Country. I look 
forward to your further comments. [Phrase in foreign language.] 

Mr. Oberstar. Thank you very much, Mr. Huval. 

[Phrase in foreign language.] 

Mr. Huval. [Phrase in foreign language.] 

Mr. Oberstar. [Phrase in foreign language.] 

Mr. Huval. [Phrase in foreign language.] 

Mr. Oberstar. [Phrase in foreign language.] 

Ms. Diehl. 

Ms. Diehl. All the French speaking, I don’t know. I need to go 
take French now, I think. 

Good afternoon. Chairman Oberstar, Ranking Member Shuster 
and Members of the Committee. 

My name is Susan Diehl, and I am the Senior Vice President of 
Logistics and Supply Chain at Holcim, U.S. Inc. I am here to speak 
to the Committee about Holcim’s experience as a captive shipper of 
a strategic building material, mainly cement. 

Cement is the critical component of concrete, an environmentally 
responsible building product used to build and repair our Country’s 
vital infrastructure. Concrete is the second most consumed product 
in the world after water. 

Although it is not the subject of today’s hearing, Mr. Chairman, 
we pledge to work with you and your Committee as you take on 
the very serious challenge of rebuilding our Nation’s infrastructure. 
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Holcim is one of the largest producers of cement in the United 
States with operations across the Country. Reliable and cost-effec- 
tive transportation options are critical to our industry. Truck trans- 
portation increases our carbon footprint, clogs our already crowded 
highways and is not economical much beyond 150 miles. Simply 
put, we are reliant on railroads to deliver our products. 

Today, as a captive shipper at over 95 percent of our origin des- 
tination carriers, we are forced to deal with near monopolistic rail- 
roads that impose arbitrary and excessive fees. We daily face un- 
certainty in rail service reliability, and the prospect of new en- 
trants to create competition is grim. 

To remain competitive, we consistently make significant capital 
investments in our company and our own infrastructure to meet 
the demands of our customers. In the last decade, Holcim has in- 
vested over $1 billion to upgrade its capacity and better service 
customers while improving its environmental performance. 

Holcim is investing $1 billion additionally in Sainte Genevieve, 
Missouri, on what will be the largest cement plant in the United 
States. A major reason for this investment in the location that it 
is, is on the Mississippi River which will allow us to ensure cost- 
effective, environmentally-friendly and reliable transport of our in- 
bound raw materials and finished cement by barge. 

Because we must locate at or near our primary raw material 
source, we count on and pick sites with rural rail service. True to 
our experience, we will be captive to one railroad at Sainte Gene- 
vieve. 

Like its customers, we believe that the railroads must also rein- 
vest to serve customer needs in the years to come. However, that 
investment cannot be conditioned on a continuation of current mo- 
nopolistic practices. 

Throughout the rail competition debate, we have long sought to 
be part of the solution and have taken action. In 2003, we created 
HolRail for the purpose of constructing and operating a 2.3 mile 
common carrier rail line to establish competition at our cement fa- 
cility in Holly Hill, South Carolina, which was captive to a single 
rail line with CSX. 

Interestingly, our two cement competitors, operating with in five 
miles of our facility, are both dual served. This captivity has al- 
lowed CSX to provide poor and unresponsive service while charging 
unreasonably high rates to Holcim. Holcim determined that it 
could obtain competitive rail service at Holly Hill by constructing 
its own railroad over that distance to connect with Norfolk South- 
ern railroads. 

As we petitioned the STB to build that railroad, CSX has at- 
tempted to stop our railroad by blocking the only environmentally 
acceptable route. The STB has done little to protect shippers or re- 
strain the increasingly consolidated rail industry. Given the track 
record of the STB, serving as a virtual rubber stamp for the Class 
I railroads, it was not surprising that after well more than two 
years and hundreds of thousands of dollars of legal and consulting 
fees, our petition was denied. 

We cannot always pick sites with dual rail service. True to our 
experience, we will be captive to one railroad at Saint Genevieve. 
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Like its customers, we believe that the railroads must also rein- 
vest to serve customer needs in the years to come. However, that 
investment cannot be conditioned on a continuation of current mo- 
nopolistic type practices. 

Throughout the rail competition debate, we have long sought to 
be part of the solution and have taken action. In 2003, we created 
Whole Rail for the purpose of constructing and operating a 2.3 mile 
common carrier rail line to establish competition at our cement fa- 
cility in Holly Hill, South Carolina, which is captive to a single rail- 
road, the CSX. Interestingly, our two cement competitors, operating 
within five miles of our facility, are both dual served. This captivity 
has allowed CSX to provide poor and unresponsive service while 
charging unreasonably high rates to Holcim. 

Holcim determined that it could obtain competitive rail service at 
Holly Hill by constructing its own railroad over that distance to 
connect with the Norfolk Southern Railroad. We petitioned the STB 
to build that rail line. CSX has attempted to stop our railroad by 
blocking the most environmentally acceptable route. 

The STB has done little to protect shippers or restrain the in- 
creasingly consolidated rail industry. Given the track record of the 
STB serving as a virtual rubber stamp for the Class I railroads, it 
was not surprising that, after well more than two years and hun- 
dreds of thousands of dollars of legal and consulting fees, our peti- 
tion was denied. 

While our company has the resources to take on this challenge, 
many companies do not. It should not fall to shippers to engage in 
litigation to become modern day trust-busters. If competition is to 
be restored, we believe the Congress must change the system to 
create a more level playing field. 

What is currently being proposed in H.R. 2125, under your lead- 
ership, Mr. Chairman, and that of your Committee, has many key 
proposals that help strike the balance between rail growth and 
oversight. The re-regulation argument made by the rail industry 
presents a false choice. Indeed, we would not advocate for reform 
that would deter growth of our critical rail infrastructure. We be- 
lieve that Congress must especially consider provisions that pro- 
mote rate competition and expand the STB’s authority over service- 
related issues. 

Thank you, Mr. Chairman, Ranking Member Shuster, and Mem- 
bers of the Committee. We deeply appreciate this opportunity to 
speak about issues that are not only vital to our industry, but to 
our national infrastructure and future growth as well. 

Chairman Oberstar. Thank you very much for your testimony. 
I observe that the Latin origin of the word cement, camentum, 
means to link together. And the product into which it is made, con- 
crete, ceconcraetum in the Latin, is to connect together. Let us 
hope that you can connect some things together here with your tes- 
timony. Thank you. 

Mr. Hurst. Mr. Chairman and Members of this Committee, my 
name is Wayne Hurst. I farm in southern Idaho and produce 
wheat, sugar beets, potatoes, feed barley, alfalfa, silage corn, and 
dry edible beans. I am the past president of the Idaho Grain Pro- 
ducers Association and a member of the National Association of 
Wheat Growers Budget Committee. 
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I am honored and pleased to be here today on behalf of the Alli- 
ance for Rail Competition and the agricultural community. The 
members of the Alliance for Rail Competition include utility, chem- 
ical, manufacturing, and agricultural companies, and agricultural 
organizations all working together. Producers of the commodities 
as wide ranging as soybeans, dry beans, lentils, rice, barley, peas, 
and sugar beets all have expressed concerns similar to those I will 
share with you today. Together these organizations represent grow- 
ers of farm products in more than 30 States. 

I have submitted for the record a full statement and I would like 
to summarize that statement for you in the five minutes allotted 
to me. I would ask that the statement be accepted into the record. 
Also, recently a letter was sent to the Committee in support of H.R. 
2125, and I would ask that the letter be accepted into the record 
as well. The letter was written by the Alliance for Rail Competi- 
tion, American Soybean Association, American Sugar Beet growers 
Association, the National Association of Wheat Growers, the Na- 
tional Barley Growers Association, the National Farmers Union, 
United States Beet Sugar Association, USA Dry Pea and Lentil 
Council, U.S. Dry Bean Council, and the USA Rice Federation. 

First, the importance of rail to agricultural producers. Wheat 
growers know that an effective railroad system is necessary for the 
success of the wheat industry. As captivity levels have risen, a 
larger and larger share of the cost of transportation has been shift- 
ed to rail customers and State and local governments. Here is the 
bottom line. We have between us and our markets a railroad with 
the economic power to take away our profits any time it wants. We 
captive shippers are tired of subsidizing commodity movements 
that have rail-to-rail competition and an STB that rules in favor 
of railroads and against captive rail shippers. 

Second, effects of growing rail captivity. Since the passage of the 
Staggers Rail Act of 1980, the degree of captivity in many wheat 
growing regions has increased dramatically and today whole 
States, whole regions, and whole industries have become com- 
pletely captive to single railroads as a result of many railroad 
mergers. What is clear is that the areas of the country served by 
single railroads are experiencing drastic increases in rate levels 
that are not found in areas that have some rail-to-rail competition. 
The farm producer bears the cost of transportation and cannot pass 
it along to anyone else. So when we say agriculture is captive, we 
are truly captive. 

Third, the transportation cost shift. We have reports of railroads 
raising their rates just to drive off unwanted rail traffic, thereby 
abandoning common carriage. We also have reports of the railroads 
refusing to service locations that the railroads deem operationally 
unacceptable. The result appears to be that railroad market power 
is being exerted to create haves and have-nots in the shipping com- 
munity. Every one of the crops I produce is having trouble with the 
level of rail rates and service. Let us look at just the crops I raise 
on my farm and some of the transportation issues associated with 
each crop, because what we find is a pattern that exists in all fac- 
ets. 

Wheat. Following the wheat harvest in July of this year, there 
were more than 10 million bushels of Colorado wheat stored on the 



83 


ground, primarily in areas where there was a lack of adequate rail 
service — captive branch line areas. Such wheat lying on the 
ground, exposed to the elements sustains an economical loss or 
poses a food safety risk and threatens its marketability. The eleva- 
tor I sell to has told me that delays in service are threatening its 
existence because railroad delays cause cash flow problems. This 
company is one of the pioneers in identity preserved wheat mar- 
keting, which matches wheat varieties and characteristics to indi- 
vidual customer-specific needs. Shipments in smaller lots like iden- 
tity preserved wheat are not what the railroads demand in their 
business model. Yet the identity preserved business practice holds 
one of the future keys for American agriculture to maintain market 
position in the world. 

Sugar. I am a member of a grower-owned co-op, the Snake River 
Sugar Company which supplies about 10 percent of our nation’s 
sugar. When the railroad decided it did not want to haul sugar 
beets about 10 years ago, it just quit hauling. Now, with one excep- 
tion, all the beets in Idaho have been forced to truck. 

Potatoes. In the potato industry, we supplied potatoes to the G.R. 
Simplot plant in Heyburn, Idaho for many years until the plant 
was shut down several years ago and moved to Canada, resulting 
in the loss of hundreds of local jobs. Mr. Simplot told us the reason 
was high freight costs. And indeed, most of the shipment of frozen 
and fresh potatoes in my area today has been forced to trucks. 

Barley. Idaho feed barley used to easily capture 50 to 60 percent 
of the California dairy feed and grain market, amounting to be- 
tween 60 and 70 million bushels annually, but today amounts to 
less than 200,000 bushels. What happened? The railroad serving 
Idaho chose not to allow barley movements into the traditional 
market over moving corn. It is no secret today that the monopoly 
railroads have no desire to move barley and will price these move- 
ments as high as needed to eliminate what would otherwise be 
competitive barley markets. 

Loss of malting barley markets. Rail rates and service failures 
have also closed off access to traditional U.S. malting markets to 
U.S. barley producers. They have been replaced by Canadian sup- 
plies with lower freight rates. This has resulted in a 20 to 30 per- 
cent cut in contracted acreage in 2006. Why? The U.S. market 
dominate railroads focused their resources on shuttle trains and 
were not willing to participate in shipments that did not conform 
to the shuttle configurations. 

In conclusion, agricultural growers together with members of the 
Alliance for Rail Competition truly believe that a healthy and com- 
petitive railroad industry is essential for their continued viability. 
However, increased captivity levels with poor service, a lack of 
available cars, increased rail rates, and a regulatory agency that 
does not meet the needs of shippers has made it increasingly dif- 
ficult for agricultural producers to remain competitive in a world 
marketplace. We believe that the Government needs to be the 
facilitator and the catalyst for increasing competition in this his- 
torically strong industry. We believe the railroad industry can sur- 
vive and prosper in a competitive environment. Indeed, we know 
from history, that competition breeds innovation and efficiency. 
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Wheat growers and other producers along with the members of 
ARC believe that both railroads and shippers would be better off 
with more competition in the marketplace. They support provisions 
in H.R. 2125, a bill that calls for increasing competition without in- 
creasing regulation. We fervently believe that the final offer arbi- 
tration, as outlined in H.R. 2125, will produce a host of benefits 
where competition cannot physically be created. 

Providing for final offer arbitration and the removal of paper bar- 
riers will restore balance to the commercial relationship between 
the railroads and their customers. Both of these remove the STB 
from the process, an organization that seems only interested in the 
welfare of the railroads and not the shippers, and, furthermore, 
provides a commercial solution between the railroad and the ship- 
pers. We in agriculture and the members of ARC believe this legis- 
lation will improve rail transportation by providing fairness and 
openness to the negotiations between railroads and their customers 
over rates and service. Thank you. 

Chairman Oberstar. Thank you very much for a very com- 
prehensive statement and very detailed. Your full statement of 
course will appear in the record. Thank all the members of the 
panel for their presentations. 

Mr. English, are there members of the NRECA who own their 
own rail cars to haul coal? 

Mr. English. Indeed. Mr. Harper here is a member of NRECA 
and certainly Basin Electric has to own their own cars. Many of 
our members do. Obviously, we have seen a substantial reduction 
in the amount of rail equipment, talking about percentage-wise, of 
rail cars that are available through the railroad. If I recall cor- 
rectly, about a 20 percent reduction. Back in 1980, if I remember 
correctly, Mr. Chairman, we had about 60 percent of the rail cars 
owned by the railroads. Today, it is about 40 percent. Certainly 
that has been the case for a lot of our members. 

Chairman Oberstar. That is a cost shifted to a consumer, on the 
one hand, and to a shipper, on another. When you went out to ac- 
quire your cars, Mr. Harper, did the railroads offer you a reduction 
in rates? 

Mr. Harper. Actually, the 20-year contract that I spoke of earlier 
did have incentives in there for us to make investments in the as- 
sets, of which we did with cars and our rates got lower. Today, they 
require us to purchase the cars with no incentives, no lowering of 
rates. In fact, we just spent a little over $10 million for a fourth 
train sent to the Laramie River Station in order to get our coal 
supply out. 

Chairman Oberstar. Over $10 million to acquire cars? 

Mr. Harper. Yes, Mr. Chairman. 

Chairman Oberstar. But no compensation on the other side in 
the form of a rate reduction? 

Mr. Harper. No, Mr. Chairman. 

Chairman Oberstar. That is cost-shifting. 

Mr. Harper. Pretty much. 

Chairman Oberstar. Mr. English, you discussed the high cost of 
bringing a rate case to the board. What recommendations do you 
have on lowering these costs and improving the fairness of the rate 
proceeding at the board? 
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Mr. English. Obviously, Senator Dorgan spoke to that this 
morning and he is addressing this issue. I think there is no ques- 
tion that this is exorbitant. There is no reason for cost of this mag- 
nitude. Now we got into some discussion here about, well, they 
have to pick up the cost of the Surface Transportation Board. If I 
recall correctly, that is an entity of the Federal Government that 
is here to provide a service. And if you go back again to the original 
intent of the legislation, they are supposed to be here to hear these 
kind of disputes and to deal with the injustices in accordance with 
the intent of the law. I think it has to raise questions, Mr. Chair- 
man, given the exorbitant amount, if this is here not to pick up the 
costs of the proceedings but instead to discourage people from 
bringing proceedings. 

Again, this goes back to the issue, what is the Surface Transpor- 
tation Board here for? If they are not here to address these issues 
and to hear from those who have grievances and, in effect, find the 
proper solution in accordance with the law, then I do not know why 
they are here. This again raises the issue and goes to the heart of 
your legislation. I want to commend you and Mr. Baker both for 
working on this. You had some very nice questions. Congressman 
Baker. Great job. Thank you. 

Chairman Oberstar. As Dr. Mulvey said in his testimony, the 
Staggers Act greatly reduced the economic regulation of the indus- 
try. It did not eliminate it. It did not totally take the Government 
out, but provided a safety valve for the shippers and consumers. 
Just a further question. You own the cars. ^A^o maintains them? 

Mr. Harper. We do. We have to pay for the full maintenance, 
whether it is the wheels, the cars themselves, or whatever. The 
cost for maintaining those train sets is the responsibility of the 
owner. 

Chairman Oberstar. That is a sweet deal. 

Mr. Harper. Depends on which side you are on. 

Chairman Oberstar. For the railroads, a sweet deal. 

Mr. Spitzer, you described a number of situations that were pain- 
ful for your industry and for your company. But I recall that period 
of time when the Union Pacific acquired the Southern Pacific, 
whose rail infrastructure was in very bad shape; the roadbed was 
in bad condition, the rolling stock had deteriorated. As one person 
at a meeting I presided over in Beaumont, Texas said, one of the 
customers, it was held together with chewing gum and baling wire 
and then it all fell apart when the UP acquired it because the SP 
management somehow knew how to keep it going even though they 
were losing money and it was not a very profitable operation. And 
then when the UP acquired it, the average transit time on coal 
shipments was seven miles an hour. There was a meltdown on 
chemical shipments from the West Coast to the Gulf. Chemicals 
were being off-loaded from large vessels onto smaller vessels and 
shipped through the Panama Canal and up the Gulf of Mexico and 
into the Gulf Coast. Were you affected by that period of time? 

Mr. Spitzer. I do not have the specific details on that, Mr. Chair- 
man. I would be happy to get back to you in writing with how that 
specifically impacted us. If I may say, while over time there have 
been benefits of the Staggers Act and perhaps improvements in in- 
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frastructure in some cases, today we are seeing a number of service 
issues. 

[Subsequent to the hearing, Mr. Spitzer added the following: Du- 
Pont experienced major rail service disruptions and delays from the 
Union Pacific-Southern Pacific merger. It took years to recover 
from the merger and some geographic areas continue to have lin- 
gering service issues.] 

As with Mr. Harper on the panel here, we too have seen a shift 
in costs to us for rail cars, a large fleet that we own and maintain 
in our company as well, and a number of service issues, as I de- 
tailed in my testimony, into and out of our sites. 

Chairman Oberstar. You recently filed three rate cases with the 
board. What has been the outcome and your experience in that? 

Mr. Spitzer. I think our experience before, as has been discussed 
today, is the large and medium rate cases have largely been pro- 
hibitive. Way too long and too expensive. Since this is ongoing liti- 
gation there is not a lot I can say. The rate cases are on the STB 
website. I heard a lot of discussion earlier about 180 revenue to 
variable cost. In these cases we have 300, 400 percent revenue to 
variable cost. And on an overall basis, both with CSX and what we 
have recently experienced, we have seen increases from on average 
30 percent up to 176 percent. 

Chairman Oberstar. The American Chemistry Council issued a 
report which I have claiming that fuel surcharge by the five Class 
I carriers overcharge shippers by more than $6.5 billion dollars. 
The Association of American Railroads takes issue with the study, 
with the premise on which it was founded. What is your response 
to that issue? 

Mr. Spitzer. In addition to that report by the American Chem- 
istry Council, it has been discussed here today that the GAO also 
took a look at it and validated a significant increase in miscella- 
neous charges. We are now paying fuel surcharges. In the past in 
some agreements it was imputed as part of the overall underlying 
rate. Now, as contracts expire, we are seeing the fuel surcharges 
come in. And they are just part of a number of miscellaneous 
charges that are coming up. If I may, Mr. Chairman, add one more 
point. One of the reasons for concern and I believe the timeliness 
of action is that many contracts are expiring. When you read some 
of the Wall Street analysts talk about legacy contracts and the 
great profit opportunities for the railroads due to triple digit in- 
creases, that is currently what we are experiencing today, those tri- 
ple digit increases. 

Chairman Oberstar. Thank you. Ms. Diehl, do you have any 
data that would reflect percentage of the cost of a ton of cement 
represented by the transportation cost of that cement? 

Ms. Diehl. Yes, Chairman Oberstar. Before I proceed with my 
answer, I just want to correct something on the record. I inadvert- 
ently said that we have invested over a million dollars. It has been 
over a billion dollars in the last decade. So my colleagues have in- 
formed me that there is a big difference between the two and I just 
want to make sure it is right on the record. 

Chairman Oberstar. As Ev Dirksen was fond of saying. 

Ms. Diehl. In terms of our overall transportation costs, not just 
rail, they used to be one-quarter of our overall costs. We are look- 
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ing at rates that are almost double that as a component of our 
overall cost of cement. So it is something that is of great concern 
to our company. What we are looking for is really to level the play- 
ing field so we have opportunities. And we have tried to be part 
of the solution. We tried to create our own competition using our 
own investment dollars and we were denied that opportunity. 

Chairman Oberstar. Thank you. I will withhold further ques- 
tions. 

I now recognize the gentleman from Pennsylvania, Mr. Shuster. 

Mr. Shuster. Thank you very much. And all of you can feel very 
comfortable I will not ask any questions in French. I do not speak 
French. 

[Laughter.] 

Mr. Shuster. I certainly do believe that we need to make some 
changes at the STB and I think they have started down that road, 
at least this board that we had in front of us today has put some 
things in place. Also, as I said in my opening comments and I think 
all of us have to be cognizant of, if we pass something we may get 
some unintended consequences and one of those may be going back 
to the way the rail system was before 1980. I do not think anybody 
sitting on this panel or anybody in this room or this country wants 
to see us go back there. So with that being said, a couple of specific 
questions and then a general question that I want to ask you, be- 
cause I am trying to figure out how we move forward without po- 
tentially going back to 1980 or before the Staggers Act was put in 
that, from my standpoint, saved the railroad industry in this coun- 
try. 

The first thing is on the fuel surcharges. Again, I think I know 
the answer but I am not quite sure because I get conflicting infor- 
mation when I read things. It is $6.5 billion in surcharges. Nobody 
filed, from my understanding, with the STB to get a remedy there. 
The question I guess is, is that accurate? And why did not anybody 
file? Was it the cost was too much and you did not think it was 
worth it. Anybody can take a stab at it or everybody can take a 
stab at it if you wish. Yes, Mr. English? 

Mr. English. I think it is an indication of the lack of confidence 
that people have in the Surface Transportation Board. That is the 
whole point. And I think we have seen that throughout the history 
of the board. We have waited for 20 years and you have not fin- 
ished implementing the legislation that was passed in 1980. That 
is what this is all about. The Surface Transportation Board is not 
cutting it. There is no other way around it. So the question is 
whether the Congress is going to fix, whether in fact you are going 
to complete the 1980 legislation and make certain that it does the 
job, or whether in fact you just scrap the whole thing and forget 
it, because I do not think it is going to make a whole lot of dif- 
ference. 

Mr. Shuster. Did not the STB come forward and say the rail- 
roads did not account for it properly and thus everybody is getting 
some remedy? 

Mr. English. That is correct. Now what would you expect out of 
that? I would think you would expect 

Mr. Shuster. Well, $6.5 billion is a lot of money. 
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Mr. English. That is correct. Would you not also expect that if 
any body, respected body in this town who has this kind of respon- 
sibility and obligation made such finding, would you not expect 
that they would insist that money be turned back to the shippers? 
But they took no such action. The second thing, would you not also 
expect that they would suspend that kind of abuse immediately? 
They did not suspend it immediately. 

So the question is — that is correct, they found it — but the ques- 
tion is, what did they do about it? How did they deal with it? 

Mr. Shuster. From what I understand from the testimony today, 
you got some of that money back and some they said they just 
moved forward. Which is not a very good answer for your industry. 

Mr. English. I am not aware that they put any back. They said 
they were going to stop it going forward. But that is $6.5 billion. 
That is a lot of money. 

Mr. Shuster. Anybody else want a crack at that? 

Mr. Huval. What I heard of the testimony today is that actually 
some shippers approached the STB to let them know this was tak- 
ing place. I think it is good that the STB did take a look at it them- 
selves. But they did not come up with it on their own. There were 
some shippers that pointed out that this was becoming an issue be- 
cause these prices continued to go up. So I commend them for look- 
ing at it. But I think it is the sort of thing the STB should have 
been doing all along. And, again, it does raise a lot of questions 
when an industry is allowed $6.5 billion, or whatever the number 
is, anything over-collected is over-collected and it is improperly 
done, it should be refunded back to the shippers that were harmed 
by that. 

Mr. Shuster. Absolutely. I agree with that. Again, my question, 
I would have thought somebody would have said hey, let us file a 
case, let us all band together and do something to get this stopped. 
So that is really the question I had. Because I agree with you that 
if something was done improperly it should have been addressed. 
It was. It was not maybe going through the proper channels, but 
something was addressed. 

The second thing on car ownership. When did the shift occur on 
car ownership? I am not quite sure I know that some industries 
today are buying more, some I think in the past have. Your indus- 
tries, have you always owned your own cars, have you recently, are 
you buying more, are you buying less? 

Mr. Huval. In our particular case, we always owned our own 
cars. We had some steel cars in place that still probably had an- 
other 10 years of useful life left to them, but because of the reli- 
ability of getting coal, the reduced reliability, we felt that we need- 
ed to move forward to replace those cars with aluminum cars so 
that every shipment brings us in more coal. And that is just be- 
cause of lack of maintenance of the rail lines. But we always took 
the position of wanting to own our own cars. We are just now in 
the position of having to prematurely replace those cars with alu- 
minum cars. 

Mr. Shuster. Right. What about DuPont, have you always 
owned your own cars? 
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Mr. Spitzer. For us it began in the mid-1980s. At this point, we 
feel it is necessary to have them to ensure availability and timeli- 
ness. 

Mr. Shuster. What about liability? 

Mr. Spitzer. Reliability? 

Mr. Shuster. The concern that you wanted cars, you wanted to 
make sure that they were your cars, and that if something hap- 
pened you knew and were responsible. I am talking about legal re- 
sponsibility. Liability. 

Mr. Spitzer. I would say the Department of Transportation, the 
FRA have clear regulations and guidelines relative to car design 
that we think industry on an overall basis is held accountable to 
meeting. In our case, it has grown since the mid-1980s to approxi- 
mately 5,000 today. 

Mr. Shuster. Yes, sir? 

Mr. Harper. Yes. I believe our ownership can track back to the 
mid-1980s as well. As I said a minute ago, there was recognition 
of incentives in the contract that we had at the Laramie River Sta- 
tion. But since that time, we have also had to buy, because we own 
the Dakota gasification synthetic fuels plant in North Dakota, we 
have had to buy ammonia cars, so on and so forth, we have had 
to buy many cars. So we have a lot of ownership in cars that we 
do not really want to be in, but we are there. 

Mr. Shuster. Portland Cement industry, has that industry al- 
ways owned its own cars? 

Ms. Diehl. I know that we have owned our own cars for at least 
the last decade. We currently own about 2,000 cars. And there have 
been some times in the past where we have not been able to use 
those cars. Certainly our concern is, as we divert our own invest- 
ment dollars towards rail cars, we are not investing in our own ca- 
pacity and infrastructure, and that if the capacity turns, and now 
the railroads have extra rail cars, we may be stuck because they 
are utilizing their capacity and we are not utilizing ours. 

Mr. Shuster. Right. Mr. Hurst? 

Mr. Hurst. Well, I do know that some agriculture companies do 
own their own cars and service is tough to get. Just last week I 
was unloading a load of beans at a local warehouse and they said, 
you know, from the time we order cars, it is often 21 days to some- 
times 30 days before we get the cars, and often we have to fix them 
when they show up, and then it is 3 days from the time we have 
them loaded until that order arrives at our customer. So, 60 days 
usually. 

Mr. Shuster. I guess the last question I have, it is a pretty 
broad question and it is why we are here today. And I understand 
each of you is here representing your own companies, your own in- 
dustries. I was in business before and I certainly wanted the best 
deal. But we are looking at a system which is a national system. 
A couple of people I think mentioned today about the days when 
there were 60 railroads out there. I do not know that any of them 
really provided national service that we can get today. And I do not 
know if anyone really wants to go back, as I mentioned early, back 
to pre-1980. We do have seven Class I railroads in this country. It 
has been reduced, consolidations have occurred, and now we have 
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a profitable industry that is spending 18 percent of its revenues to 
build the infrastructure, reinvest. 

If we are going to start the change — and differential pricing is 
something that I am trying to get my head around. I understand 
how the airline industry does it. That is what is happening in the 
rail industry and some people feel they are paying unfairly. But we 
have a railroad system that is the envy of the world. It is the most 
efficient system in the world. Overall, the prices that you pay are 
lower than in the rest of the world. And as the Chairman men- 
tioned earlier, it is to serve broad public interest. And in my view, 
the taxpayers are not paying money to support the system. So how 
do we move forward without disrupting that and go back to 1980? 
Mr. English? And Mr. English, please be brief because the Chair- 
man is going to start to whack the gavel on me and I want to make 
sure I get your response. 

Mr. English. I will put in a good word for you. 

Mr. Shuster. I know, it is a tough, big question. 

Mr. English. Very quickly, the point is just this. The problem is 
with the Surface Transportation Board. The problem is with the at- 
titude. And certainly I think what you can do is this Congress can 
send a very strong message that you expect that the Surface Trans- 
portation Board carry out their responsibilities. Now you go strictly 
to the issue of fairness. Why is it that 20 percent, and I am using 
that 20 percent figure that Professor Grimm from the University 
of Maryland testified here in 2004 and said it was 20 percent, un- 
like the 10 percent you heard here today, probably more today, but 
why should that 20 percent pay for everything? That is who this 
thing is resting on. We are already at 180 percent of the value that 
was laid out earlier under the Staggers Act. That is the threshold 
before the Surface Transportation Board even gets involved. Now 
why should it be 300 percent, 400 percent, 500 percent, 700 per- 
cent? Why is there no limit? 

Mr. Shuster. I think the answer to that question is, somebody 
said earlier who is much smarter than I am, you have to look case 
to case, what were the capital investments. And I understand that. 

Mr. English. But only the captive shippers get stuck. 

Mr. Shuster. Mr. English, if I did not know it, I would think you 
were a former Member of Congress. 

[Laughter.] 

Mr. English. Thank you very much. 

Mr. Shuster. And if you were a Member of the House, you would 
be in a filibuster now. 

Mr. English. And your father was a great man. 

Mr. Shuster. I appreciate that greatly. Could everyone just take 
a quick crack at that. 

Chairman Oberstar. Very briefly, because we are going to have 
votes in just a few minutes and I want to get to other Members. 

Mr. Harper. Mr. Shuster, as I said a while ago, I think what the 
STB has to do is find that balance. I do not think there is any one 
of us sitting here who is not willing to pay for good service. We all 
recognize that, period. 

Mr. Shuster. Okay. Thank you. 

Mr. Spitzer. I come back. Congressman, to what Chairman 
Oberstar said, that if the railroads are there to serve in our na- 
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tional interest, it is hard for our industries and businesses to be 
globally competitive when there is a monopoly power in the middle 
of our supply chains. It is remarkable to me that with the bottle- 
neck issue, competitive switching, and paper barriers, the STB has 
over many years made decision after decision that has served to re- 
duce competition. I believe it needs to be addressed if we are going 
to turn it around. In the chemical industry alone, there has been 
a $30 billion change in imports and exports in the trade balance. 
It still remains a very vital industry in this country. 

Mr. Huval. As Senator Russell Long would say, “Don’t tax me, 
tax the man behind the tree.” Well, the man behind the tree in our 
industry is the customer. The customers are paying the cost, a sub- 
stantial cost for these investments that railroad companies are get- 
ting. That is an important thing we cannot forget. It is not just 
coming from just free market operations. The customers are forced 
to pay for that because they are only being served by one utility. 
So we need to make sure we consider all of that in the big scheme 
of this. 

Mr. Shuster. Ms. Diehl? 

Ms. Diehl. From our perspective, we certainly believe that we 
need the railroad going forward and it is a key decision point when 
we decide whether or not we are going to continue to reinvest in 
capacity. The STB, as ineffective as it stands today, and given our 
recent experience which has happened in the last 13 months, we 
do feel like we are not getting the attention of the STB to create 
competition when they opportunity has been provided to them. And 
so from that perspective, all we want is to level the playing field. 
We have monopolistic railroads who are not regulated and, as I 
heard this morning, we cannot have the worst of both worlds, 
which is monopoly and no regulation. And that is all we are looking 
for is just to level the playing field so that the railroads are playing 
under the same sets of rules and whatever oversight body is strik- 
ing that balance to make sure that we can promote the growth but 
also to make sure that things stay fair. 

Mr. Hurst. From agriculture’s perspective, we need and have to 
have a strong railroad. The Staggers Act basically had two things. 
One was to improve the financial state of the railroad, and they 
have done that very well through the STB. Secondly, it was to pro- 
tect captive shippers that would come from deregulation. That has 
failed to happen in the last 27 years. 

From our perspective, the answer to the STB problem is to give 
us final offer arbitration. That is a mechanism whereas we have 
the tool to solve our own problems with the railroad outside of reg- 
ulation, outside of Washington even. We can take care of it on a 
commercial level. And so that is why we feel so strongly about final 
offer arbitration. 

Mr. Shuster. Thank you all very much. Thank you, Mr. Chair- 
man. 

Chairman Oberstar. Ms. Brown. 

Ms. Brown. Thank you, Mr. Chairman. Mr. Spitzer, I have got 
a couple of quick questions for you. DuPont recently announced it 
would have a buy back of $1.1 billion in stock. Since you are doing 
it, what is wrong with share buy backs by freight railroad if Du- 
Pont is doing the same thing? 
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Mr. Spitzer. We do not have an objection to that. On the other 
hand, we are not out there, as some railroad companies are, talking 
about difficulties in investing in capital and in infrastructure while 
at the same time doing multibillion dollar buy backs. There seems 
to be somewhat of an incongruity in those two statements. 

Ms. Brown. I do not know. The hedge funds are moving in and 
they are buying up some railroads. One of the things they want to 
do is for them to raise the price of the shippers, which is just the 
opposite of what you are saying here today. 

Mr. Spitzer. We are currently 

Ms. Brown. I mean the market is part of our discussion here. 

Mr. Spitzer. Yes. I would just say. Madam Chairwoman, that we 
are, both in the rate cases that we brought — I mean, I will just say 
that in the negotiations that took place with CSX, as an example, 
I just want to share what it is like dealing with being a captive 
shipper. We shared the impact that these rate increases would 
have on our customers, on our business, and they were ignored. 

Ms. Brown. What percentage of your pricing is established by a 
third party? Arbitration, what percentage? 

Mr. Spitzer. To my knowledge, and I will get back to you with 
anything different, I am not aware of prices that have been estab- 
lished through arbitration in our particular case. 

[Subsequent to the hearing, Mr Spitzer added the following: 
Prices within DuPont are generally set by competitive market con- 
ditions or through negotiations with our more significant cus- 
tomers. Alternative Dispute methodology, including arbitration, is 
generally used to resolve disputes. The rail industry that we face 
is distinguished from our market-based rate setting in that no com- 
petition exists that would otherwise curtail or limit monopoly-based 
pricing practices. In the absence of true competition, mediation, 
under the supervision of a government sponsored agency, is one 
method by which reasonable pricing that satisfies the needs of both 
parties and the public good might be achieved.] 

Ms. Brown. In your particular case. Anyone else on that issue? 
Okay, the other question. Good or bad, lower rates are not going 
to deal with the significant capacity problem that we have in the 
United States. What suggestion do you have for funding rail expan- 
sion? 

Mr. Spitzer. I would say in one word, it is competition. I believe 
that we need the infrastructure 

Ms. Brown. Do you think competition is going to help expand 
the system? 

Mr. Spitzer. Yes, I do. 

Ms. Brown. It surely did not do it with the telephone industry. 

Mr. Spitzer. I would just say that in the 

Ms. Brown. A lot of people made money and you do not know 
who to call. 

Mr. Spitzer. Well, yes, there are those rare exceptions. But I 
would say that my experience in the industry that I am in and 
dealing with customers that span everything from electronics to 
food to a whole variety of industries, our Nation is based upon com- 
petition. We would see, I believe, innovation, we would see new 
technology, we would see competition between railroads. If I may 
also add, the whole idea of having infrastructure and expanded ca- 
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pacity, we also want to be sure that we have U.S. produced goods 
to put on those expanded railroads that have occurred. 

Ms. Brown. Absolutely, and jobs. And this is something that we 
cannot send overseas. Thank goodness. But, for example, you talk 
about what you ship. You have the capacity to use trucks, which 
I am not encouraging it, as an alternative to rail. Let us say as 
with plastic, for example. Certain goods, like coal, coal needs to go 
rail. But you have the capacity with, as you just said, your diver- 
sity to use other kinds of alternatives. 

Mr. Spitzer. Well, yes, we do use a variety of means of transpor- 
tation. However, (1) rail is one of the safest means to transport ma- 
terial; and (2) based upon the long distances that may be involved 
or the volume, in many cases truck is simply not a viable option 
for many of the products that we move. And I believe that is why 
when we are in these negotiations it is very clear to the carrier 
that we do not have a viable alternative and therein comes the 
take it or leave it offers or the triple digit types of price increases. 

Ms. Brown. Mr. Hurst, you mentioned beans and corn. I am no 
expert on any of that. But my question is why would it matter to 
the railroads what you are shipping? I am just curious. You said 
that they did not want you to ship barley, they wanted you to ship 
corn. Why would they care? 

Mr. Hurst. Because I understand they load, say, Nebraska corn 
in large shuttle trains and they deal in 100 car shuttle trains in- 
stead of dealing with 25 cars at a time with barley. They prefer 
corn. They are set up for corn and that fits their model, so they 
just basically said to Idaho barley, forget it, we do not want to 
mess with you. 

Ms. Brown. I thought you said you have your own cars. 

Mr. Hurst. Some companies do. But producers, we do not own 
our own cars. We sell to an elevator or a grain buyer and some of 
them do. 

Ms. Brown. Would someone else like to address the expansion 
capacity? You know, we do have a problem. I want to see more pas- 
senger rail. We have an explosion, which is exciting, but we do 
have an explosion as far as products, goods and services. We need 
to be competitive with China and other places. But no matter who 
I talk to, whether it is the Russians or the Europeans, they think 
we have the number one rail in the world. But I am listening and 
I hear you saying that there are some problems. But this industry 
has just started operating in the black. I see a couple of hands and 
I guess I have got a couple of minutes. So, yes, sir. 

Mr. Harper. Very quickly. I think what we want are fair and 
reasonable rates and have and understand that there is someplace 
to go to air our concerns. I am in the electric utility business. I am 
not in the rail business. I want to have a supplier that has my best 
interest at heart. And if he has that, then he is out there building 
the infrastructure that is necessary to get our products to market 
and get coal to my power plants. That is my biggest concern. 

Ms. Brown. He is investing 18 percent of his product back into 
the industry. DuPont is not doing that. Nobody is putting that 
amount back into the industry. 



94 


Mr. Harper. Well, if I may. Right now, we have a workplan of 
$5.2 billion in front of us over the next 10 years. Yes, ma’am, I do 
think we are investing in our system, with all due respect. 

Ms. Brown. Mr. English? 

Mr. English. Thank you very much. Chairwoman Brown. I think 
there are a couple of issues here. One, you should not just have a 
small segment of the population in this country or a small segment 
of the shippers who pay the entire freight. If we are going to take 
this on as a national policy, everyone should be involved in paying 
for it. It is too big for one thing, and the second thing is it is not 
fair. 

The second issue, I have heard that 18 percent, and I hope you 
will challenge that a little bit and found out if that includes the 
maintenance and upkeep as well. If that is maintenance and up- 
keep, that is not what I think you are alluding to as far as invest- 
ment in infrastructure. Thank you. 

Chairman Oberstar. The Chairwoman’s time has expired. 

Ms. Brown. Yes, sir. 

Chairman Oberstar. Mr. LaTourette. We have seven minutes 
remaining on a vote but only a handful have voted so far. So we 
have plenty of time. 

Mr. LaTourette. I thank the Chairman and I will try to be 
brief I learned from my very brief tenure as the Chairman of the 
Rail Subcommittee not to mess with Congressman English, so I 
will not be asking you any questions today, sir. 

[Laughter.] 

Mr. LaTourette. Mr. Spitzer, following up on where the 
gentlelady from Elorida led off. One of the arguments that is made 
by the advocates of re-regulation, and you sort of I thought in your 
testimony took a whack at the railroads for buying back stock and 
I was prepared to talk to you about DuPont’s stock buy backs. But 
in answer to Ms. Brown’s question, I think she asked the right 
question. And Congressman English, I will challenge it. I do not 
think it is 18 percent. I think it is 17 percent that railroads invest 
in capital expenditures, and that comes from the Surface Transpor- 
tation Board. But you did in response to Ms. Brown’s question, Mr. 
Spitzer, indicate that you do not have any problem with stock buy 
backs as long as they make investments. Do you know how much 
DuPont makes in capital expenditures based upon a function of 
revenue per year? 

Mr. Spitzer. Well, I mean, this year it will be over 5 to 6 per- 
cent, in that range. But it is a different type of industry and I am 
concerned that perhaps we are getting a little bit off of the point. 
I am not an expert in national policy or how to go ahead and deal 
with the railroad funding issue. I am here saying that as a captive 
shipper I think there are some very serious imbalances, a very un- 
even playing field, and unreasonable and excessive rates. And to 
add on to Mr. English, the whole idea that the captive shipper 
ought to be the place through differential pricing where you fund 
railroad capital I do not agree with. 

Mr. LaTourette. Let me be clear. I want to agree with Mr. 
Harper’s observation. I think that people that feel ag^ieved, 
whether it is the railroads or the people that ship on the railroads, 
should have a place to go where they get treated fairly. And if that 
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is what you are all here telling us, I could not agree with any of 
you more. And of the Surface Transportation Board, I was im- 
pressed by Chairman Nottingham. I think some of the changes 
they have made in small shipper and cost of capital are steps for- 
ward. But like anything else, you should be able to have a forum 
where you are treated fairly. So if that is what you are telling me, 
that is fine. I will tell you I cannot agree always on how you are 
getting there. 

That brings me back to you, Mr. Spitzer. One of the observations 
the railroads make, and it goes to the Chairman’s opening state- 
ment when he set up and talked about that big map of all the land 
that was given to the railroad and everything else, is that they 
have some kind of national responsibility. I agree with that too. 
But they have a common carrier responsibility and they come to 
me on a pretty regular basis and say you know what, if we do not 
have to carry your chlorine, we are not going to have the exorbitant 
insurance, we are not going to do this. And so I do not think that 
your company or any other chemical company in this country would 
say you would trade a beefed up STB and lower rates if they were 
relieved of their common carrier obligation. Right? That is part of 
this mix that we are in, which is why people need to be treated 
fairly. 

And the last question, because the vote is pending. When the 
World Bank took a look at this in 1998, and it has actually be up- 
dated, their observation at the World Bank, from a guy named Lou 
Thompson, is “Because of the market-based approach involving 
minimal government intervention, today’s U.S. freight railroads 
add up to a network that comparing the total cost to shippers and 
taxpayers give the world’s most cost-effective freight rail system. 
Unsubsidized U.S. frail rates are not only the lowest of any market 
economy, they have been falling every year since 1980 even though 
U.S. labor costs are high.” And I would refer you to Figure 2 in Ms. 
Hecker’s presentation from the GAO earlier today. Figure 2 shows 
that really the only sector that has seen an increase in rates since 
1985 is the guy at the end, the guy in the ag business. Everybody 
else has been seeing rates go down. 

So I think that maybe I am going to leave this hearing with the 
view that rates are going down except for the ag guy who is having 
a problem with some of his stuff. But maybe the coming together 
thing here is having an organization like the STB that when you 
leave there you feel you have been treated fairly. Mr. Spitzer, do 
you want to say something about that? 

Mr. Spitzer. If I can, Mr. Congressman. I would not want you 
to leave with let us say a misimpression. We have not had our 
rates going down over the past 20 years. Our rates have been going 
up and that does not even account for all of the other so-called ac- 
cessorial charges, rail cars that add on to it. 

Mr. LaTourette. I do not want to beat up on you, but my view 
is fairness. My steelworkers come to me and say that DuPont has 
cornered the market on something that is called neoprene, which 
I do not even know what neoprene is, but they need it to make rub- 
ber and that your company stands in the way of bringing in neo- 
prene from Canada, Japan, and other places. 
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So again, I leave this hearing, Mr. Chairman, with the belief that 
re-regulation of the railroads is wrong. However, if we can develop 
a system at the Surface Transportation Board or someplace else so 
that these folks feel that their grievances are at least being fairly 
dealt with, then that is something I can get behind. I thank you 
and yield back the balance of my time. 

Chairman Oberstar. Thank the gentleman. We do have two 
minutes remaining. I would say that if the purpose of this legisla- 
tion were to impose rates, that would be re-regulation. But as Mr. 
Mulvey said, the Staggers Act reduced, and greatly reduced, eco- 
nomic regulation. What we are working on here is a process by 
which we can determine fairness in rate setting. 

Mr. Baker? 

Mr. Baker. I shall be brief and just make a statement, Mr. 
Chairman. There will be adequate time for our witnesses to re- 
spond in writing if they so choose. 

I just wish to observe that the bill that we have under consider- 
ation does address bottleneck reciprocal switching and the paper 
barriers, which have been mentioned by the various witnesses as 
important elements. If we are to assume that we may move for- 
ward with at least those essential elements, there is apparently 
one open door which the STB has provided us with the comment 
period on the capital asset pricing model. That being integral to 
rate decisions and a lot of other assessments the STB must make. 

They have held out earlier today that if you do not like the CAP 
M approach, what are the alternatives. There are some alter- 
natives, arbitrage trading practice, for example, and there may be 
others. And Mr. Spitzer or any of the representatives at the table 
who have access to financial guidance could advise the Committee 
or, more importantly, the STB. Now their comment period closed 
September 13 but it does not foreclose or forestall what this Com- 
mittee might do in moving forward. 

If there is a better way to bring about responsible pricing which 
blends the ability to make a profit with a regulated utility in this 
case, that is what we are looking for. Because from what I under- 
stand, the pricing models used to date was discounted cash flow, 
and for years past while the rest of the world moved on. They have 
said give us a better way to do this and we will consider it. Well, 
I do not want to let that opportunity pass by. We have never had 
this opportunity since Staggers passed. We may not get it for an- 
other 25 years. So among all the people who are the rail concerned 
stakeholders, this is a window for this Committee to act and for us 
to deliver to the STB a product that might make a great deal more 
market sense. With that, Mr. Chairman, I yield back. 

Chairman Oberstar. Thank you very much, Mr. Baker. Well 
said and thoughtfully said. 

We will excuse this panel and call the final panel for the day, 
panel III. We have three votes which could take as much as a half 
an hour. So we will resume sitting as soon as votes are concluded. 

[Recess.] 

[After 6:00 P.M.] 

Chairman Oberstar. The Committee on Transportation and In- 
frastructure will come to order and resume its sitting. 
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We welcome our final panel, Panel III, including Mr. Jim Young, 
chairman, president, and chief executive officer of Union Pacific; 
Charlie Marshall, vice president of development. Farm Rail Sys- 
tem; and William Rennicke, director, Oliver Wyman, Inc. The piece 
de resistance, as they say in French. 

Mr. Shuster. What does it mean? 

Chairman Oberstar. It means the main course. 

[Laughter.] 

Chairman Oberstar. That has many implications. Mr. Young, 
welcome. You have waited a long time today, you have been very 
patient, sat through all the previous testimony, and now is your 
turn. 

TESTIMONY OF JIM YOUNG, CHAIRMAN, PRESIDENT, CHIEF 

EXECUTIVE OFFICER, UNION PACIFIC; CHARLIE MARSHALL, 

VICE PRESIDENT OF DEVELOPMENT, FARM RAIL SYSTEM, 

INC.; AND WILLIAM RENNICKE, DIRECTOR, OLIVER WYMAN, 

INC. 

Mr. Young. I feel like I have been working on the railroad today. 
Chairman Oberstar, Ranking Member Shuster, Members of the 
Committee, my name is Jim Young and as of January of this year 
I became chairman of Union Pacific Corporation. I appreciate the 
opportunity to testify today on behalf of the rail industry. I have 
attached the testimony of Wick Moorman, the CEO of Norfolk- 
Southern, to my written remarks. He had submitted testimony on 
behalf of the entire freight rail industry. 

Mr. Chairman, as you know, our Nation is facing an infrastruc- 
ture crisis. Every mode is being stretched beyond its limits. You 
and your Committee are at the very heart of this debate and will 
play a critical role in solving this great challenge. My message 
today is a simple one. The results of your deliberations will deter- 
mine how much investment is made in the private rail system and 
how much traffic gets shifted to the over-burdened highway sys- 
tem. Let me explain why. 

As the only transportation mode that pays for its own infrastruc- 
ture, the rail industry must generate enough revenue to build new 
capacity while replacing existing infrastructure as it approaches 
the end of its useful life. Union Pacific is investing for growth. Our 
capital budget for this year is $3.2 billion, the largest amount in 
history. We are making substantial investments in growth capital 
because we believe our financial returns will continue to improve 
to justify these high levels of investment. 

If we are going to continue to prudently invest in the capacity 
that our customers want and our Nation needs, we need some as- 
surance that we can earn revenues sufficient to justify making 
those investments. Unfortunately, the current legislative and regu- 
latory climate threatens those returns and makes future invest- 
ment in additional capacity uncertain. 

Some of our customers will tell you they are paying too much for 
rail service and their prices should be lowered. They are advocating 
proposals that would in essence cap the rates we charge and shift 
railroads to a cost-plus rate regime that ignores the market, im- 
pairs service, and penalizes efficiency. There is an interesting di- 
chotomy between what we are hearing in Washington and what I 
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hear when I meet with the CEOs of many of those shippers, as I 
do regularly. I can tell you that for the vast majority of the CEOs 
their primary concern is whether we are investing to handle their 
future growth. What I tell them is that as our financial returns im- 
prove they will see the benefits in the forms of hotter service and 
more capacity. 

We are concerned about the Surface Transportation Board’s re- 
cent proposal on the calculation of the industry’s cost of capital. 
And while we have always supported the STB finding a way to 
streamline rate cases for small shippers, we are concerned about 
the board’s new regime for bringing those rate cases. The board’s 
new rate case regime will undoubtedly lead to lower rates for some 
customers and will adversely affect our revenues. This will be com- 
pounded by the board’s new calculation of the cost of capital. The 
new calculation establishes a cost of equity level below similar cal- 
culations by economic experts in other agencies for network indus- 
tries such as electric utilities. This also increases the amount of 
traffic subject to rate regulation and will force a reduction in our 
rates as calculated under the board’s rate review processes. 

We have concerns with the approaches that the board is taking 
in these two cases and will continue to participate in the process. 
At the end of the day, it is clear the regulatory landscape has shift- 
ed and that our revenues will be effected. 

As a publicly owned company, we have a fiduciary duty to our 
owners to operate the company in a profitable manner and make 
prudent decisions regarding capital investment. The shareholders 
of Union Pacific will not allow management to invest capital in 
projects that have an unreasonably low rate of return. Since the in- 
ception of the rail industry, many of the challenges we have faced 
have changed. But one constant remains the same. We can only 
build and maintain the size rail network that our customers are 
willing to pay for. The decisions you and the STB make about our 
regulatory structure will control how much investment we will be 
allowed to make. If you believe, as we do, that there is a transpor- 
tation infrastructure crisis, then we should be doing everything we 
can to accelerate investment. 

Our company and this industry have demonstrated that we will 
invest when the market demands it and when the returns justify 
it. Our country’s freight railroads are finally approaching a point 
where the financial returns justify new investment. It would be 
tragic indeed if Government policy changes would step in now to 
stop the growth potential for a significant component of our coun- 
try’s vital infrastructure. 

That concludes my testimony. Thank you again for giving me the 
opportunity to represent the railroad industry. I would be happy to 
take any questions. 

Chairman Oberstar. If there is anything else you wish to add, 
all witnesses are cautioned to keep their remarks to five minutes, 
but you are certainly welcome to extend. 

Mr. Young. Thank you. I am sure I will have the opportunity 
with the questions. Thank you, sir. 

Chairman Oberstar. Mr. Marshall. 

Mr. Marshall. Thank you, Mr. Chairman. My name is Charlie 
Marshall. I am senior vice president of Farm Rail. Farm Rail is a 
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350-mile railroad in western Oklahoma. But I am here today rep- 
resenting the American Short Line and Regional Railroad Associa- 
tion, which is composed of about 500 small railroads all across the 
country. The short lines together operate about 50,000 miles of 
track, we have 23,000 employees, and we blanket the Nation. 

I would like you to think about two characteristics of small rail- 
roads. One is that we do not go from A to B. We got to A and then 
we count on the big railroads to handle the freight the rest of the 
way to B. So we are intimately tied to the fortunes of the large rail- 
roads. The second characteristic is that a large part of the freight 
we carry is merchandise, things like lumber, and paper, and waste, 
and food products, and things that can, and do, regularly travel by 
truck. Indeed, we handle some 42 percent of U.S. merchandise car- 
loads for at least some part of the haul, according to a study that 
a fellow from MIT made earlier this year. 

Now as you look at this merchandise business that we handle, 
one of the things that worries us is that it is one of the less profit- 
able pieces of business that the big railroads handle. And when the 
big railroads run into a capacity crunch, as they have several times 
in the past several years, what they do is favor the most profitable 
business, like any rational operator would do, and they squeeze out 
the lesser profitable business. Well, we are the less profitable busi- 
ness. We are the merchandise. And if that happens, when that hap- 
pens, the traffic that we handle will not move by us, it will move 
by truck. 

And that is our point here today. We urge this panel to think 
very carefully before adopting measures that would take revenue 
that could supply capacity away from the large railroads and there- 
by as an unintended consequence divert the small railroad traffic 
onto our crowded highways. Thank you very much. 

Chairman Oberstar. Thank you, Mr. Marshall. Mr. Rennicke. 

Mr. Rennicke. Thank you. Chairman Oberstar and Ranking 
Member Shuster. I am William Rennicke, the director at Oliver 
Wyman. Since I started my transportation career over 40 years ago 
as a brakeman on the bankrupt New Haven Railroad, I have been 
an active participant in both carrier operations and management 
as well as an advisor to the transportation industry, government, 
financial institutions, and users of transportation worldwide. 

In the late 1970s I was fortunate to be an active participant in 
the public and legislative process that led to the Staggers Act. I be- 
lieve that Congress, shippers, the carriers, labor, and all other in- 
dustry participants should be quite proud of the results of the Stag- 
gers Act and the subsequent restructuring of the U.S. rail industry. 
From the late 1960s to the mid-1970s, over half of the U.S. rail sys- 
tem was in bankruptcy or in financial distress. The Staggers Act 
turned the rail industry into a self-sustaining freight network and 
the U.S. regulatory and carrier model is now seen as a standard 
and benchmark for the freight systems worldwide. 

In the last 20 years, Oliver Wyman and our North American con- 
sulting competitors have actually made an industry out of export- 
ing this success story to most foreign countries. In every country 
where we have worked, the objectives of restructuring have been 
to create a self-sustaining railway network that supports the do- 
mestic economy, facilitates international trade, and is funded as 



100 


much as possible by the private sector. However, despite decades 
of efforts in other parts of the world, with the exception of the 
United States, Canada, and to some extent Mexico, no rail system 
anywhere in the world survives without direct or indirect support 
from the government and taxpayer. The billions spent by the U.S. 
Government to correct Conrail’s situation was the last significant 
investment in the U.S. railroads. 

I believe proposed provisions of H.R. 2125 raise the issue of 
whether the United States wants a freight rail system to continue 
to be funded and developed by the private sector or will there be 
a need to shift some part of the funding responsibility to tax-based 
subsidies. The principles and policies of differential pricing are gen- 
erally recognized as the most effective path to railroad pricing. 
There are, however, some unavoidable realities that are embedded 
in the characteristics of any large transportation network that is 
both complex and where market-based pricing is used to maximize 
contribution and avoid the need for taxpayer support. 

First, on pricing. For any mode or sector where pricing policy 
permits differential pricing there will always be some users who 
pay more and some users who pay less. Human and economic na- 
ture being what it is, no one in the United States or any other 
economy likes to be in the differential pricing bucket that is at the 
highest or higher than others. No one celebrates paying higher 
prices. No traffic manager or shipping executive receives a bonus 
or is compensated for being the highest revenue to variable cost 
ratio. 

It is to be expected that there will be a continuous and natural 
tendency of those parties paying the higher ratios to try and modify 
the pricing structure to restrict the workings of differential pricing. 
It has been my experience over the last 25 years however that the 
differential pricing does not work when regulation cuts off one end 
of the range and tries to move as much as possible artificially to 
the lower levels. 

Service. Overall service in the U.S. freight rail system is the 
envy of the world and many U.S. network planning and business 
practices have become global benchmarks. For example, in the 
United States there are over 2 million origin-destination combina- 
tions, and in 2006, 1.31 million rail cars moved 32.1 million car- 
loads carrying almost 2 trillion tons. Even in a situation where 
some are unhappy about being on the high end of the rate curve 
or have experienced the frustration of even one service failure, it 
is important to recognize that the U.S. freight rail system is still 
the best in the world and I believe has the opportunity to be even 
better. 

Here are several facts. 

As I think it has been pointed out a couple of times here this 
morning, by a wide measure, if you measure just the freight rates, 
the U.S. freight rates are the lowest in the world, and to some ex- 
tent Canadian freight rates. No taxpayer contribution is required 
for either of the freight service infrastructure. 

The graphic I have up on the board shows the variable costs or 
the out of pocket costs the governments must pay in the countries 
that are listed on that chart for infrastructure. And as you can see, 
in some case, on the lower end of that chart, the users are paying 
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only 10 to 15 to 20 percent of the cost of the infrastructure. There 
is no mention of capital on that because 100 percent of the capital 
cost in those countries is funded by the government. So as you 
looked at the prior chart I had where the freight rates are the low- 
est, not only are the freight rates the lowest in the United States, 
but when you compare them against foreign countries, that meas- 
ures the freight rates that the customer is paying but then also the 
taxpayer, as I presented in this chart, is paying primarily for the 
infrastructure and some other kinds of subsidies. 

The U.S. system is the most productive in the world. The U.S. 
railroads reinvest more capital in infrastructure and equipment 
than almost any other sector in the economy. And I think the 
graphic on the left shows, whether you think it is 17 percent or 18 
percent, that is a phenomenal amount of the individual dollar rev- 
enue that comes into a railroad to be put back into the property. 

The chart on the right is even more interesting. It shows the re- 
turn on equity or the returns the different industries in the United 
States earn. And while the railroads are putting the largest per- 
centage of their revenue into investment, they basically have the 
lowest return of the large industries. 

The other important point to take from this chart, and this gets 
into the realm of maybe unintended consequences, is that every 
one of the shipper groups, with the possible exception of agri- 
culture, who spoke to you today are in an industry that has a far 
larger or far greater return on equity than the railroads. In the fi- 
nancial markets, when the railroads go to attract funds, they are 
not just competing against other railroads, they compete against all 
industries. So every effort that is made, for example, to move 
freight rates is basically going to take any of those bars in chemical 
or petroleum or utilities or automotive and push it farther to the 
right and it will take that small bar on the left and push it to the 
left. So, in essence, the legislation also may have the possibility of 
being a redistribution of where returns are. Thank you. 

Chairman Oberstar. All right. Thank you for those very inter- 
esting and instructive charts and for your testimony. 

Mr. Marshall, you set the record for testimony today for brevity 
and to the point, and made your point most effectively. 

Mr. Young, on behalf of the industry, do you agree with or dis- 
agree with Dr. Mulvey’s observation that the Staggers Act greatly 
reduced economic regulation of the industry? 

Mr. Young. I agree it reduced economic regulation of our indus- 
try. If you look at it in total, I also agree it was a tremendous suc- 
cess. It saved this industry. There is no question in terms of where 
we were heading in the 1980s and where we are today. 

Chairman Oberstar. I certainly concur. And I say that, in fur- 
therance of my opening remarks, as a Member of the House at the 
time, rubbing worry beads about was this the right vote to make. 
It was a good vote to make. It was an era of deregulation that the 
Congress engaged in at that time. 

The railroad sector has such an evocative force with the Amer- 
ican public. Hardly a county in my district, and there are hun- 
dreds, maybe thousands of towns across the Nation, hardly a town 
that does not have a railroad and thousands that do have a mem- 
ory of the railroad era, either a caboose, or a locomotive, or a 



102 


freight car, or in the iron ore mining country iron ore carrying cars. 
And time and again when the economy flounders, people will say 
well isn’t it time that we make a big investment in railroads and 
have the Government put some money in and build more rail track 
and create thousands of jobs. And I explain to them that we do not 
do it that way. But I say that because there is such a powerful ap- 
peal. There was a very effective ad that the Association of Amer- 
ican Railroads ran in the 1970s and into the 1980s of a former as- 
tronaut whose concluding statement was, “America’s railroads, who 
needs them. We all do.” And we do. 

But in the deregulation language, we reduced but did not elimi- 
nate Government oversight of rail rates and service. In 1930, the 
freight rail network counted 249,000-plus miles. By 1957 that di- 
minished to 220,000. By 1970, it was 202,000. By the Staggers Act, 
it was 176,000 miles. Today it is just slightly less than the mileage 
of the National Highway System, which is 156,000 miles, and 
140,000 miles of rail network including short line and regional rail- 
roads. Clearly, in this era of resurgence, it is not enough. We need 
more miles of track. We need more double and triple tracking, as 
many of your association members and Union Pacific have been 
doing. But in this process there are concerns, as you heard voiced 
all throughout the day, of service and of rate increases to captive 
shippers, and a very cumbersome, complex process by which the 
Surface Transportation Board, remnant of the ICC, remnant of the 
regulatory era, with very limited, focused authority can deal with. 

And so I ask the question of you that I asked of the STB panel. 
Can you envision a rate that is so high a percentage of variable 
cost that the board should use its power to declare the rate unrea- 
sonable? 

Mr. Young. I cannot envision a rate that high. Although one of 
the things that we need to think about is what rate should I charge 
for chlorine moving on the railroad. And I will give you an exam- 
ple. In terms of the small shipper process that they have in play 
today, they are going to treat a load of lumber the same as they 
will treat a load of chlorine. And we know the risk profile on chlo- 
rine. At Union Pacific we handle 36,000 carloads of toxic inhalants 
a year. That is chlorine and anhydrous ammonia. And again the 
question there is I am not certain you could set any rate that 
would justify hauling that business. 

Chairman Oberstar. When setting rates, and you make a very 
good comparison of a toxic substance and one that, logs, for exam- 
ple, that would not be toxic. It would be damaging if it fell on peo- 
ple but not toxic. And rate setting there is a challenge for your in- 
dustry. And the purpose of this hearing is not to inquire how you 
do that. But when you do, you do not have to have approval of the 
Surface Transportation Board, do you, to set a rate. 

Mr. Young. We have to work within the regulations that we op- 
erate under. 

Chairman Oberstar. But the setting of a rate by a railroad does 
not require approval by the Surface Transportation Board. 

Mr. Young. That is correct. Yes. 

Chairman Oberstar. That rate comes into question only if a 
shipper or consumer contests it; is that correct? 

Mr. Young. That is correct. 
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Chairman Oberstar. So if there is a process in place for chal- 
lenge of rates, then should not that process he equitable both for 
the railroad and for the challenger? 

Mr. Young. I think the changes that are proposed by the STB 
will help address some of the concerns you have heard from small 
shippers. 

Chairman Oberstar. But we have discussed today, and you have 
heard the discussion, of the filing fee just to get in the door to file 
a complaint. Do you find the filing fee system that is currently in 
place equitable? Burdensome? 

Mr. Young. I think the changes that the STB made, including 
when they looked at their filing fees here — again, the discussion 
was one on the costs at the STB. I do not think they are unreason- 
able. We talk about small shippers. I find that DuPont has three 
rate cases at the Board. I quite honestly do not see them as small 
shippers and they certainly have the capability to cover the costs 
of that fee. 

Chairman Oberstar. And the timeframe for pursuing a case, 
many of these go three years, some at least four years. Do you 
think that is a reasonable period of time in which to resolve a case? 

Mr. Young. No, I do not. I think whatever you can do to accel- 
erate the resolution is fine. It would be a positive. 

Chairman Oberstar. Good for the railroad, good for the shipper, 
good for the consumer. And in your judgement or in your review 
of the world and economic sector in which you operate, should 
there at all be a rate reasonableness appeal process? 

Mr. Young. Well, the question becomes one on what are the op- 
tions for a customer. When we look at Union Pacific, I take our 
pricing very seriously. We try to understand what does it mean to 
the customer, what does it mean in terms of their competitive posi- 
tion, what are the alternatives. It does us no good in our industry 
to make a customer non-competitive. I need to have growth long 
term. The question becomes what is reasonable overall in terms of 
what will the market bear. And many of my customers, I heard 
today off in discussions that there is no competition. I have lost 
hundreds of millions of dollars in revenue in the last year alone to 
other railroads, to the highway truckers, to business moving 
through Mexico, business coming over Canada, container business 
moving all water around the Canal to the East Coast and to the 
rivers. There is a substantial amount of competition when you look 
at the industry today. 

Chairman Oberstar. My question goes to the fundamental issue 
of whether there should be in the view of the railroads, your broth- 
ers and sisters in the rail business, or should there be a process 
as exists in aviation where airlines just charge a fee and enter a 
market without any review by the Department of Transportation? 

Mr. Young. I am not quite certain what your question is. 

Chairman Oberstar. 1 am asking whether you disagree with the 
fundamentals of the existing system or whether you are prepared 
to continue to live within it. 

Mr. Young. Well, we will live within it. The question within the 
system at the end of day here is what type of investment, how 
much investment do we want in the railroad. If you look at the sys- 
tem as we are defined today, and it is not clear to me if you are 
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talking about what you are proposing in the new bill, the funda- 
mental question will be what return will be set and how much in- 
vestment we want in the business. 

Chairman Oberstar. Where in the introduced legislation does 
the proposed bill set rates for the railroad? 

Mr. Young. Well, if you look at I believe it is 

Chairman Oberstar. Where does it set rates? 

Mr. Young. Page 15, Section 302, it talks about improvement of 
rate reasonableness standard. 

Chairman Oberstar. It does not set rates. It deals with the proc- 
ess. 

Mr. Young. What it has is a formula that is a cost-based formula 
that considers variable and fixed cost and an adequate return. 
Maybe the term rates is not the appropriate term. It is fixing the 
investment, the margin, the profitability of the business. But either 
way it may not necessarily reflect the market. 

Chairman Oberstar. It does not fix. It deals with the process. 
That is the difference that we have over the way your association 
reads the legislation and the way the legislation reads. In your re- 
port to your workforce, you say a Federal bureaucracy would deter- 
mine who could use which tracks regardless of who owns them, and 
it would also set the rates that the owner of the track could charge. 
We are dealing with a process, not setting rates in this legislation. 

Mr. Young. Mr. Chairman, the way I look at what is potentially 
out there is expanded, let us not call it re-regulation, expanded per- 
spective or process on the rates that can be charged in a particular 
area. It will be a cost-plus formula. We have within the bill a pro- 
posal that the Government will determine areas that lack competi- 
tion. That brings into account reciprocal switching, trackage rights, 
which the Government again will determine how are those rates 
set when you look at it. Let us forget we are talking about setting 
rates. What we are talking here about is setting the returns on the 
business. 

Chairman Oberstar. The bill does not deal with trackage rights. 

Mr. Young. I think in the area where you talk about the areas 
of inadequate competition it talks about terminal trackage rights 
or some type of access in terms of the network. 

Chairman Oberstar. But does not set them. 

Mr. Young. Well, somebody will determine the 

Chairman Oberstar. But there is a process in which railroads 
will have a voice, in which shippers will have a voice, and con- 
sumers will have a voice. 

Mr. Young. Mr. Chairman, I think the question becomes one of 
are we confident of the process — again, ultimately the challenge 
you and your Committee have is to decide how much investment 
do we want in the rail network. And the question becomes one of 
how will we peg whatever that return is, how will we peg the mar- 
gins in the business, how do you incent productivity and invest- 
ment will flow. There is no question in my mind today. My first 
year as president of Union Pacific I went into my board three times 
and asked for an increase in capital. My board supported me 100 
percent. They supported me under the perspective that we were 
starting to see the financial returns in this business move up. We 
had a debate about should we do it now or should we wait. We said 
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we need to do it now under the context that we can continue to im- 
prove these returns. My concern again is simply we are introducing 
a lot of uncertainty. I am making decisions on the Sunset corridor, 
you know that corridor, it runs from L.A. to El Paso, an old South- 
ern Pacific railroad, it should have been double tracked years ago. 
We are making a $1.5 billion bet that the future financial returns 
can support that investment. 

Chairman Oberstar. One factual question. In your statement of 
capital investment for the railroad and generally for your associa- 
tion, how much of that figure is maintenance and how much is new 
track and new locomotive and new rail car? What percentage? 

Mr. Young. The 18 percent, 17-18 percent, UP is actually invest- 
ing 20 percent this year but we will use those numbers, it is all 
either brand new expansion or replacement of assets. If you want 
to put maintenance in, it is 40 percent of the revenue dollar. 

Chairman Oberstar. Thank you. Mr. Shuster. 

Mr. Shuster. Thank you, Mr. Chairman. First I wanted to make 
a comment reflecting back on your decision in 1980. As we have 
moved through this process, I have got my worry beads out and I 
hope that we are going to do the right thing and do not do some- 
thing that has unintended consequences. Because as I look back 
and study what has happened over the 27 years, I think it has 
been a great success. 

So I am very concerned about how we move forward and making 
sure that we do not overstep and cause great harm to an industry 
that, as Mr. Young said, is just now beginning to have the returns 
to make these bets. And they are bets, because you have uncer- 
tainty everyday in the economy; is the economy going to continue 
to grow, is it going to go into recession, what is going to happen. 
But now you also have to deal with a regulatory process that is un- 
certain at best and certainly can use some improvement. 

But I turn to Mr. Rennicke. If you would, I see your company 
Oliver Wyman deals with shippers, it deals with the transportation 
companies. You yourself, and we have had a discussion, you have 
dealt with shippers and rail companies. Can you talk about some 
of the shippers that you have dealt with. Is half of your business 
shippers? Is 10 percent of your business shippers? I am trying to 
establish your credentials here before the Committee. 

Mr. Rennicke. If you look at our overall firm, transportation is 
about 10 percent and the other 90 percent basically works for auto 
companies, chemical companies, utilities, et cetera. So, in general, 
the company is oriented that way. I spend most of my time now 
working primarily for financial institutions that are looking to 
learn more about how the railroad industry works. I would say that 
is about 70 percent of my time. Probably 20 percent of the time is 
working for some shippers who are interested in is there a different 
way that we can approach, other than through litigation or regula- 
tion, our position in the industry. Most of that has been in coal and 
utilities and food products, consumer products. The other 10 per- 
cent is time where I actually work for carriers, both trucking com- 
panies and railroads. 

Mr. Shuster. You deal across the gamut. Are you familiar with 
Mr. Spitzer’s testimony? On page 9 there is a table dealing with 
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captive shippers, page 9 I believe it is, and how they define captive. 
Are you familiar with that? 

Mr. Rennicke. I have looked at that a number of times because 
it has actually been on a number of websites. As best I can deter- 
mine from that, how they define captive I believe is the average of 
rates above 180, and non-captive are the rates below 180. So what 
this is to some extent is a little bit of a self-fulfilling prophecy. Are 
farm products captive? That is basically an average rate, median 
or something that is above. We actually talked to the company that 
did this several years ago when they first came out to see did they 
do a survey, did they actually try to go customer to customer and 
find out if they were really captive or not captive. And as best we 
could determine from what they said, it is a pure mathematical ex- 
ercise using the spread of rates that are in the 

Mr. Shuster. Right. In your experience, are there customers 
that only have one railroad serving them that are paying less? 

Mr. Rennicke. Absolutely. I think the comments today, there is 
a whole series of competition that people do not think of — product, 
source competition, moving into Mexico, Mr. Young mentioned all 
water. They are starting to build 12,000 TEU ships. And part of 
the reason why the liner companies are doing that is maybe to 
avoid land movement of containers. So you may find many shippers 
who basically are paying rates that are far lower, have competitive 
options in that regard that are not rail. 

Mr. Shuster. Right. In your view, H.R. 2125, the bill in question 
here, do you believe that it will in the end reduce the rate to re- 
turns and the costs that can be recouped, the prices that are going 
to be charged over the railroads? 

Mr. Rennicke. I think the biggest concern that I have, in all due 
respect with the process that you are going through in legislation, 
is that when you have an undefined process the financial commu- 
nity looks at that as being risk because they cannot get their arms 
around it. 

As I said, in the last couple of years we have worked extensively 
for many of these. You know, 24 months ago an equity investment 
in the railroads may not have been an interesting thing. Now pen- 
sion funds, not all just hedge funds, that name was mentioned a 
lot today, but these are pension funds, teachers’ pension funds, re- 
tirement funds, as well as hedge funds and private equity firms, 
they are asking us to look at the carriers. Their first question when 
this bill came out earlier was what does all this mean. Do we have 
to start dealing now discounting for uncertainty? Because there is 
a whole bunch of undefined things here. There is trackage rights, 
there is haulage, there is the definition of what is really in the non- 
competitive area versus what is in the competitive area. All of 
those things create risk and the grand daddy of them all is final 
offer arbitration, which is Monte Carlo, almost baseball arbitration. 
It is almost a roll of the dice to figure out how those kinds of deci- 
sions are made. 

So all of that creates risk and I believe will reduce their interest 
or it will increase the cost of capital because they will risk adjust 
the funds that they are lending to the railroads. 

Mr. Shuster. All right. I see my time is up. I am going to ask 
one question if Mr. Young if that is okay. 
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Chairman Oberstar. Okay. Go ahead. 

Mr. Shuster. Okay. Thank you. Mr. Young, I continue to hear 
people saying the railroads are buying back stock. I have some idea 
of that, but I wonder if you might be able to explain this. And you 
need to use the KISS principle here — keep it simple. Why are you 
buying back stock? And I think today somebody was saying that 
railroads are buying back stock and that is somehow a bad thing. 
I do not believe it is. But if you could explain it so I understand 
it better and we can get it on the record. 

Mr. Young. Well, buying back stock is very common. In fact, in 
the S&P 500, last year 300 companies bought back stock. In fact, 
of the 23 members of the American Chemistry Council that are in 
the S&P 500, 21 bought back stock. In fact, I think the total I read 
was almost $17 billion. In fact, one of the customers represented 
up here accelerated their program. It is a very common measure 
to provide improved returns to shareholders. 

Union Pacific this year announced our share purchase program, 
the first time we have had one in many, many years, and it was 
based on this kind of logic here. The first thing we looked at is in- 
vestment in the business. Where are those returns. And $3.2 billion 
was the test. What do we need to do with customers, how to think 
long term. The next thing we did is start to think about how do 
we accelerate returns for Union Pacific shareholders. And that 
comes from a combination of share repurchase. What it does, it 
takes shares out of the market, increases average earnings per 
share, stock prices go up, shareholders see a return. It is actually 
pretty simple logic that is out here. 

I will tell you. Congressman, no matter how you cut the returns 
in the railroad industry, they are still below the mean in the S&P 
500. Dividend yields, return on assets, the dividend payout ratios 
that they have, return on equity. The ACC today, when you look 
at it, the average return in equity of those companies was around 
20, 22 percent. UP this year was 11 percent. 

Mr. Shuster. So in essence, what I understand, when you are 
buying back stock it makes it more attractive for people to invest 
in your company, which gives you more capital to do the things you 
need to do. 

Mr. Young. What it does is it boosts earnings per share. 

Mr. Shuster. Final question. The cost of capital, the STB has 
come up with a new way to view that. My understanding is that 
they are taking their lead from Wall Street and Wall Street cal- 
culates the cost of capital differently from the railroad industry. 
Can you give me a little bit of background on that and your view. 
Or is that not accurate and you view cost of capital the same as 
folks on Wall Street, the analysts. 

Mr. Young. Well, there is not a Wall Street analyst out there 
that says I am earning my cost of capital. What they look at in the 
industry, there are a lot of different methods, discounted cash flow 
is one, the CAP M model. In theory the CAP M model and the dis- 
counted cash flow model should move the same. But there are a lot 
of assumptions that can be made in that CAP M model that can 
really cause a pretty major fluctuation in the results. Any model 
that takes the cost of equity and literally cuts it in half I have a 
concern with in terms of long term. I internally look at the cost of 
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capital for the Union Pacific long term as 10-plus percent. We have 
a long ways to go. 

Mr. Shuster. And so again, what Wall Street is doing, they are 
using a different formula. You mentioned they are cutting, I do not 
quite understand, they are cutting it in half? 

Mr. Young. No, no. The new methodology. Again, CAP M and 
discounted cash flow should move together at some point. The vari- 
ables are the assumptions that go into the equation, like the risk 
premium on equity. My point is when the STB results came out 
and you looked at the cost of equity compared to the discounted 
cash flow and CAP M, you cut the costs almost in half. That is a 
significant change that concerns me. Because ultimately what will 
happen is you are going to set the returns that you want for the 
industry. That will drive investment. The math is very straight in 
terms of as returns go up or go down, capital investment follows. 

Mr. Shuster. Okay. Thank you very much. 

Chairman Oberstar. Ms. Napolitano. 

Mrs. Napolitano. Thank you, Mr. Chair. That is a little con- 
fusing because I do not understand a lot of the terminology in the 
dialogue that was just going on. But I would refer to the recent 
comments that you made to STB where you state the board’s new 
calculation of cost of capital is mistaken both technically and from 
a public policy perspective. Of course the STB announced that it in- 
tends to adopt the cost of capital calculation method closer to what 
is used in Wall Street. Why do you feel this is not fair or that the 
board should not do this? 

Mr. Young. Well, again. Congresswoman, the assumptions you 
make in these methodologies, and they can be fairly complicated, 
can have a wide range of results. 

Mrs. Napolitano. Based on? 

Mr. Young. Based on assumptions on what the risk premium is 
for equity, what is an investor willing to accept by investing in rail- 
road equities. My point with all of this is if you look at ultimately 
what the two methodologies show on cost of capital for the indus- 
try, there is a huge difference. If you look at what was being used 
before by the STB and the CAP M model today, it is almost 200 
to 300 basis points, that is percentage points difference. That is a 
20, 25 percent difference, and it is lower. Ultimately, if the cost of 
capital is where this industry moves or where regulation moves, it 
will control how much investment is made in the business. 

Mrs. Napolitano. Anybody have a comment on that? 

Mr. Marshall. May I add something on that. I have a sort of 
layman’s view of revenue adequacy and cost of capital. That is if 
you see people buying railroads and then see them taking money 
out of railroads, that says that the railroads are not earning 
enough money. If you see Warren Buffet buying Burlington North- 
ern and then Burlington Northern says next year we are going to 
build more track because we are going to earn money on the track, 
that is saying that they are earning their cost of capital and are 
revenue adequate. 

If you have some money and you are trying to decide whether to 
give it to Jim Young to put in his railroad or give it to one of the 
other industries that was up there on the chart that earns more 
on its investment, you might want to do a little further analysis. 
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but presumptively you would go with the big numbers rather than 
with Jim. And when we get our business up so that we are earning 
as much money as other people do, then you would be more likely 
to send money our way. So that is sort of the gut check that I 
would use on whether what is going on at the STB is the right 
thing to do. 

Mr. Rennicke. Thank you. Just to echo what Mr. Marshall said. 
And I think that chart had a good deal of meaning, which is why 
I put it up there. I think the railroads are lagging the other indus- 
tries right now. So in a competitive marketplace where, again with 
the dealings I had with those funds, this week they are interested 
in railroads, the last 20 or 24 months they have been interested in 
railroads. But the fact that they came in, they could also leave very 
quickly if they have a sense that basically the risk profile and the 
returns are going to get out of whack. 

They represent billions of dollars of pension money, a lot of it is 
pension money, and they have an obligation they see. They make 
their money on making money for the people who have invested in 
pensions. And if you show them a high risk situation or if there 
is a lot of uncertainty in a particular path, they are going to walk 
away from it and they are going to put it into those other indus- 
tries that traditionally have had rates of return that are much 
higher. Look at petroleum on there, it was three times the rate of 
return of the railroads. So they would be much safer putting it in 
petroleum or petrochemical companies or chemical companies than 
they would in putting it in the railroads. 

Mrs. Napolitano. I would beg to differ with you on a personal 
basis. 

Mr. Young, the recent GAO report found that railroads were 
transferring many costs traditionally born by the railroads onto the 
customers. Maybe that is one of the reasons why you had banner 
years. But let me tell you, I have heard from some of your cus- 
tomers. Can you discuss some of these costs and why UP has de- 
cided to shift them onto the customers. 

Mr. Young. Well, let us take freight car ownership. That is one 
that has been talked about quite a bit today. First of all, there is 
a different rate for a customer that owns their own cars versus the 
railroad. There is a lower rate if you own your own cars. 

Mrs. Napolitano. Roughly, sir, what percentage are we talking 
about? 

Mr. Young. It will compensate them for the cars in terms of 
their capital investment. In fact, in many cases, some of the cus- 
tomers, their credit rating was higher. They could actually borrow 
at a little bit lower rate to finance those cars. But that was not the 
reason why what has happened here. If you look at the capital 
needs in the industry, and the issue is replacing assets, in terms 
of what we are faced with, the first priority where we put capital 
is in the ground — ^building our own highways, maintaining those 
highways; the second place is locomotives; and the third would be 
freight cars. In fact, if you get that order wrong, your railroad is 
not as efficient, it is slower, and you end up needing more cars. So 
the first place is in the infrastructure. It is a simple prioritization. 

The capital requests that we look at every year in the railroad 
far exceed what we spend. And in a priority order, we said we have 
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got to get it in the highway first, locomotive second, and in many 
cases our customers are willing to work and assume some of that 
investment risk as long as I reduce their rates. A great example 
of that risk right now. I have 20,000 freight cars sitting idle. I 
heard some discussion today about grain sitting on the ground. It 
has nothing to do with the railroads. It has everything to do with 
the markets. But that is the kind of risk that some of our cus- 
tomers were willing to invest in. 

Mrs. Napolitano. And I got into rail cars because my concern 
is that most of them, I do not know if it has changed, are not built 
in the United States. We have lost that manufacturing capability. 
The other question that comes to mind has to do with the demarge. 
Like I said, I had two customers in my area, your customers, that 
had complained. In fact, they were in litigation if I remember cor- 
rectly. Do you feel that shippers unfairly incur those demarge 
charges on rail cars that are left in the railroad yards due to delays 
or early deliveries or are just left sitting on their private property 
because the railroad cannot pick them up and then the shippers 
end up paying for that demarge. 

Mr. Young. Congresswoman, I would agree with you demarge 
was the number one complaint that I had from customers if you go 
back two, three years ago. We worked hard to simplify it to take 
a lot of the complexities out. But the fact is the railroads were the 
lowest cost of warehousing for many customers for years. When you 
had excess capacity, having a freight car loaded with lumber that 
sat on a track for four days was a pretty low cost for many cus- 
tomers. With capacity now being very tight, the whole logistics 
chain must get more efficient. I will give you an example. If I show 
up on a Friday afternoon with one customer, they have chosen not 
to unload on the weekend, so those cars will sit until Monday. I 
have other customers that invested in turning those assets. 
Demarge is a piece of that that says I am willing at the end of the 
day to be a temporary warehouse but there is a cost for that. And 
it really should be reflected in terms of the logistics chain. 

Mrs. Napolitano. Back in the 1980s when I was on local council, 
I can remember having to call the railroad because they were stor- 
ing those cars behind people’s homes for many days at a time. That 
was back then and I have not heard that complaint here, so I am 
assuming that has been one of the things that you have addressed 
in dealing with some of the issues that you have faced. 

Mr. Young. That is correct. 

Mrs. Napolitano. The other area is, I am assuming part of your 
cost is new technology for communications in order to be able to 
move your cars more efficiently. 

Mr. Young. That is correct. We invest in — really, a lot of this is 
about safety in terms of wayside detectors. You have the tradi- 
tional hot box detectors that would read a wheel if you had a prob- 
lem. We are looking at acoustic detectors today, very advanced in 
terms of reducing accidents. It is a technology investment but, 
quite honestly, it more than pays for itself in terms of improved 
safety. 

Mrs. Napolitano. Is there new technology being utilized to be 
able to determine whether or not you have any problems, say faced 
with some kind of a terrorist attempt? 
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Mr. Young. Well, the closest we could look at would be maybe 
GPS in terms of some of the tankers. But I will tell you, when you 
operate a 33,000 mile factory out in the open, it is pretty tough in 
terms of ensuring complete security for the product moves. We 
have cameras in key locations, we are doing much more visual in- 
spections, advanced notice in terms of cars moving. But I haul, as 
you know, a significant amount of toxic inhalants in our system 
and we are doing everything we can to keep them as secure as we 
can. 

Mrs. Napolitano. Certainly. I would like to submit other ques- 
tions for the record, Mr. Chair. And with that, I thank you very 
much and it is good to see you again Mr. Young. 

Mr. Young. Thank you. 

Chairman Oberstar. The gentlewoman’s questions will be re- 
ceived and submitted to witnesses for a response to the Committee. 

The Chair recognizes the gentleman from Ohio, Mr. LaTourette. 

Mr. LaTourette. I thank the Chairman very much. And I want 
to thank you. Chairman Oberstar, for having this hearing. It has 
been a great opportunity for me to reacquaint myself with a num- 
ber of the railroad issues. As the Chairman knows, because of my 
work with the Chairman on Amtrak and with the railroad industry 
in the last Congress, I have been promoted to the Coast Guard 
Subcommittee now and so I do not get the chance now to involve 
myself in these issues. But one of the things that I enjoy very much 
about the Chairman is not only is he bilingual, but he has a great 
sense of history, institutional history but also history, and he also 
asks great questions. 

Mr. Young, I want to go back to a question that the Chairman 
asked just to make sure that I am clear in your answer. When 
former Congressman English was here — and I said last year when 
he appeared before the Subcommittee that if I was running an as- 
sociation in Washington I would hire him because he is like a fire- 
cracker in representing his members — but he intimated that we 
should make sure we inquired of you on that 17 percent figure, I 
think Ms. Brown used 18 percent, you mentioned 20 percent, 
whether somehow, he did not say you padded it, but somehow that 
it not only included new build-outs, but it also somehow had a 
maintenance figure. And just to be clear, if you put maintenance 
together with your capital investment in infrastructure, what is 
your railroad spending? 

Mr. Young. At UP, $3.2 billion this year for capital. Of that $3.2 
billion, $2.2 billion would be replacing assets that have worn out. 
The other billion would fall into the category of absolute new, going 
from single track to double track, double track to triple track, or 
locomotives. The percent that we had talked about, unfortunately, 
in a lot of cases the term is maintenance capital, but that includes 
taking a 30 year old piece of railroad or a 35 year old tie and re- 
placing it. That is not maintenance. We have to make a decision 
to put those in. Now if you talk about another piece which is ordi- 
nary maintenance in terms of ensuring that the are bolts tight, it 
is like changing oil in your car, those numbers add up to about 40 
percent of every revenue dollar that we spend. It covers both re- 
placing existing assets, expanding new assets, and maintenance. 



112 


Mr. LaTourette. Okay. I thought that is what you said. And I 
want to talk a little bit about, I got into it with the DuPont fellow, 
but this common carrier obligation. I think the Chairman is right, 
that given the history of the railroad industry in this country, there 
is sort of a public responsibility. Which is why I think we still have 
this common carrier obligation on behalf of the rails. Is carrying 
toxic inhalants a money-maker for your railroad? 

Mr. Young. You cannot make enough money. It is such a high 
risk. And you know the safety record in the railroad industry is 
very good. It is what is called six sigma, or greater. But the prob- 
lem is one accident in the wrong location, and forget about the fi- 
nancial consequence, you talk about the lives that would be lost. 
You cannot charge enough. 

Mr. LaTourette. Let me, when we had hearings on this we 
talked about positive train control, which is where a lot of the rail- 
roads, I think BNSF calls it something else just because they are 
difficult in that regard. But have you done an evaluation as to 
what it would cost to install positive train control on your railroad? 

Mr. Young. The latest numbers we are looking at, it could be 
close to $800 to $1 billion. 

Mr. LaTourette. And one of the purposes, it is not the only pur- 
pose, but one of the purposes is to make sure that we do not have 
disasters or accidents like Granitville and Minot, North Dakota, 
dealing with toxic inhalants. When the last panel was here, and I 
have not heard anybody dispute it, Ms. Hecker was here on behalf 
of GAO and she took a look and she has as Figure 2 what has hap- 
pened to railroad rates in this country since 1985. And except for 
the lentil guy, and I suggest maybe you ought to get together with 
the lentil guy and the ag guys, everybody has gone down. Rates on 
our Nation’s railroads for motor vehicles, miscellaneous mixed ship- 
ments, and coal have all decreased. 

And so that I think brings me to the question, the crux of this 
hearing. And we had a hearing in the Coast Guard Subcommittee 
and I am very sensitive to this issue. The merchant mariners in 
this country were making the allegation that because they were 
losing a lot of cases they felt that the administrative law judge sys- 
tem within the Coast Guard was rigged in their favor. And to me 
the crux of this hearing, and it is not the Chairman’s intent, but 
the complaint that some shippers are making is because there are 
only seven Class I railroads in this country, that somehow those 
seven Class I railroads are taking advantage of people that have 
no rail opportunity, no rail option. And we had testimony about 
intermodal water, trucks, things like that. But I am sensitive to 
the guy that is in North Dakota someplace that cannot ship stuff 
by truck reasonably to Ohio. But that somehow your industry is 
taking advantage of those people that have no other choice. And 
really on behalf of the industry, I would invite all three of you, but 
start with Mr. Young first, is that what you are doing? 

Mr. Young. Absolutely not. Congressman. I said earlier I take 
our pricing very seriously in terms of understanding what does it 
mean ultimately to the customer. Unfortunately, if you look at the 
past 20 years, the pricing that we saw, 95 percent of it went back 
to the customer in terms of productivity. As you saw the one chart 
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earlier, you have a 100 percent increase in volume with little cap- 
ital investment is not sustainable going forward. 

The discussion about taking advantage of a customer, we have 
had some 100 percent price increases. I know every one of them 
that we have at that kind of level. If you look at it, I will tell you 
the example usually of what you see. You have got a long term con- 
tract, no price escalator, fuel was 70 cents a gallon. In many cases 
we try to work with our customers to help them understand that 
that is not what is out there today. Yesterday we paid $2.40 a gal- 
lon for fuel. 

So what you have is a contract that really had no pricing over 
a long time and now it comes up, it is due. At a minimum, fuel re- 
covery in many cases can be a 40, 50, 60 percent price increase. 
And no customer, I have not had a customer thank me for a price 
increase. And for many of my customers, what they want is to 
know where I am putting investment and what we are doing for 
the service. Again, I cannot sit here and explain to you why a 100 
percent price increase makes sense. But if you step back and look 
at the reality in terms of where we have been and where we are 
going, it is very, very real. 

Mr. LaTourette. And before I turn to the other gentlemen on 
that question, with the Chairman’s indulgence because I am a cou- 
ple minutes over. I recently saw an ad in one of the political news- 
papers here on Capitol Hill, Mr. Young, and the quote was that the 
railroads walked off with over $6 billion in customer fuels charge 
money. Can you tell me what your perspective is from your indus- 
try since you are representing your industry on that question. 

Mr. Young. Well, thank you for asking that question. Congress- 
man. When I read that ad, I have to tell you, I really had to con- 
tain myself I take it personally. That was a personal attack on 
53,000 hard working men and women of Union Pacific. If I prac- 
ticed that kind of creative accounting in my sector, somebody would 
go to jail. I am probably the only one in this room that was in- 
volved with fuel surcharges back to day one. Back in 2003 when 
fuels started to move away from $25 a barrel, we sat down with 
our customers and we said we have to have some mechanism to re- 
cover fuel. Our customers told us keep it simple. They actually 
liked the truck sector which had had fuel surcharges for years 
which was a percent of revenue. And again, no one wanted to pay 
higher rates. But what they wanted was assurance that when fuel 
goes back down they get a rate reduction. That is what a fuels sur- 
charge does. 

No one at that time predicted $80 a barrel fuel when we put fuel 
surcharges in place. No question about it. What the STB did, and 
there is no perfect methodology, the STB came back in and said in- 
stead of using a percent of freight, a more accurate model would 
be a mileage basis. I will tell you that when we made that change 
I did a customer survey; half of them liked it, half of them did not. 
The key though is when fuel goes back down the customers will see 
the benefit of that immediately in terms of lower costs. 

Mr. LaTourette. Thank you. Mr. Chairman, with your indul- 
gence, I did invite the other witnesses to talk about whether or not 
it is a good business model for the railroad industry to take advan- 
tage of people who have no choice. 
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Chairman Oberstar. Please continue. 

Mr. LaTourette. Thank you. If you have an observation, great. 
If you do not have an observation, then I can be done. Mr. Mar- 
shall, do you have an observation? 

Mr. Marshall. That is a difficult question until you step back 
and look at the alternatives. I think, if I understand your question, 
what you are asking and what I heard here today from the ship- 
pers is I have a one railroad power plant and I pay a lot, and he 
has got a two railroad power plant and he pays less. In other 
words, competition lowers rates. And that leads one to say well, 
what we need to do is artificially create a two railroad situation at 
all points. Unfortunately, we have tried that. 

In 1975 there were seven railroads in the Northeast. Virtually 
every town of any consequence offered shippers a choice of one or 
more railroads, Altoona being a notable exception. 

Mr. LaTourette. That is because the Shusters represent it. 

[Laughter.] 

Mr. Marshall. In fact, there were five ways to get from New 
York to Chicago. All seven railroads went bankrupt. What that les- 
son is is that the level of competitive rates, the two railroad rate 
level does not provide enough money to keep the railroads going. 
It may pay the engineer and buy the gas for the train but it is not 
going to keep the track fixed. And so sooner or later the railroads 
will collapse, as they did. And the result was Conrail which pro- 
vided one railroad service to everyone. 

In the Staggers Act, the compromise that we made, we being ev- 
eryone here, being everyone who lived in the Northeast, was that 
some places could have the benefit of competitive pricing, and 
North America is the only place in the world where anybody gets 
the benefit of competitive pricing, and others would have regulated 
pricing. And the regulation, unfortunately, is complicated. It has 
gotten more complicated than any of us had imagined. But this sys- 
tem of differential pricing, taking advantage of competition where 
it exists but making sure that others do not pay more than the 
total cost of the railroad that serves them, is something that I 
think has served everyone very well since 1980. But it is not an 
easy issue to explain, unfortunately. 

Mr. LaTourette. And with the Chairman’s indulgence, Mr. 
Rennicke, do you have something to add? 

Mr. Rennicke. I think just one comment to add, and this goes 
back to some earlier comments that were made by Mr. English. I 
think there is a sense that it is only people that are over 180 that 
are carrying the load. Differential pricing, if you go down to 100, 
the very first shipper that is just to bed of 100, let us say they pay 
1.00.01. Every one of those dollar amounts above 100, as the whole 
spectrum of rates work up, they are all making a contribution into 
the fixed cost of the railroad. That is what differential pricing is 
about. You want to capture as many of those contributions as pos- 
sible. Two-thirds of the rates are less than 180. All of those cus- 
tomers are in various parts of the competitive spectrum but almost 
all of them are making a contribution to the process. Certainly, 
some at 181, 200, 250, 300, 350 are making a bigger contribution 
but they are not carrying the load for the whole system. You are 
maximizing the contribution across the whole spectrum of rates. So 
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I do not think that it is good policy to just tag one group. But I 
do not think that is what is happening. 

Mr. LaTourette. I thank you for your answers. And I thank 
you, Chairman Oberstar, for your courtesy. 

Chairman Oberstar. Thank the gentleman for sharing with us 
his wisdom, his years of experience as Chair of the Rail Sub- 
committee and his great work on behalf of Amtrak. We all owe you 
a debt of gratitude. 

I want to come back to the question that I propounded to Mr. 
Young at the outset. Do you, does your association accept the sta- 
tus quo; that is, the existence of the Surface Transportation Board 
and the authorities that it has? 

Mr. Young. Yes. 

Chairman Oberstar. Then within that context, you can accept 
some adjustments or adaptations, or at least we can discuss some. 

Mr. Young. As I said earlier, I think some of the proposals that 
they made will address some of the issues that have been raised. 

Chairman Oberstar. Mr. Marshall, when Class I over time has 
spun off certain segments of its operations in a way that they can 
continue to operate they negotiate a deal with the surviving entity. 
That typically is a contractual agreement that prevents short line 
or regional rail from providing customers access to competitive 
service on one or more of the other competing systems. Correct? 

Mr. Marshall. That is often the case, Mr. Chairman. It is not 
universally the case. 

Chairman Oberstar. Not universally, but it is generally the 
case. Those agreements typically require a short line to deliver all 
or most of its traffic to the major carrier that originally owned that 
short line. What is inappropriate or wrong or objectionable to a 
finding by the STSB that this would be inconsistent with the public 
interest, that it would interfere with competition? 

Mr. Marshall. I think there would be two objections. The first 
one may be a parochial interest that I have in seeing a growing 
short line business because I think short lines serve their cus- 
tomers well, often better than the Class Is, and the customers ben- 
efit from that. The instant that the STB declares paper barriers, 
as they are often called, to be against public policy, there will be 
no more short lines formed. I am convinced. 

Chairman Oberstar. Why? 

Mr. Marshall. Because it will, one the one hand, cause big rail- 
roads to fear that they will lose traffic at lower rates to their com- 
petitors. Now I will come back to that in a moment. 

Chairman Oberstar. They do not like competition, do they. 

Mr. Marshall. Well, they do not like to reduce a flow of revenue 
at a time when they need. On the other hand, they might be will- 
ing to sell the short lines on terms that would compensate them 
for the loss of revenue. But that would increase the cost to the 
buyer to the point that I think there would be very few lines pur- 
chased. There have been some in the past. They have tended to be 
ones near the point of abandonment anyway. 

I think the other reason that I would be concerned, apart from 
the no new short lines fear, is that it would by giving multiple rail- 
roads access to points that previously had access to only one rail- 
road, it would pull down the rates. I know that is what everyone 
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who ships wants. When I go to a restaurant I want to pay less for 
the meal than I am billed. Everybody wants to pay less. But taking 
revenue flow away from Class I railroads is not good for short 
lines. 

Chairman Oberstar. There is another side to that coin. The 
other side of that coin is the shipper or the consumer. Now let us 
pose another situation, not necessarily hypothetical, although it 
could be hypothetical, but it is a real situation in a part of my dis- 
trict where the Class I discontinued service and a successor short 
line railroad is there. They are capable of providing a service. But 
they are not going to interconnect with another rail. They just 
want to use a switch. They want to cross a line. They want to use 
maybe a mile of track. And the Class I said no. If we do not carry 
it, you do not carry it either. 

Mr. Marshall. That sounds unfair to me. But let me tell you 
what 

Chairman Oberstar. It is unfair. It is unfair to the farmers, it 
is unfair to the grain elevators, it is unfair to the consumers. I 
mean from a Class I standpoint, they want to protect their turf, 
protect their rates. And I understand that. That is the competitive 
marketplace. 

Mr. Marshall. The short lines and the large railroads have got- 
ten together and formed a process to negotiate just those cir- 
cumstances so that service to shippers is not ended. If big railroad 
number one does not want it, big railroad number two can get a 
crack at it. And that process seems to be working. I am told there 
are over 100 cases where 

Chairman Oberstar. That is interesting to hear. And I do not 
take the part of those who say, well, as a short line we want to 
cross Class I track in order to provide service to a competing Class 
I railroad. The Class I owning that track has a legitimate argu- 
ment against doing that. But not where the short line wants to 
serve the customer who has been literally cut off because the line 
was discontinued by the Class I and turned over to a short line. 
There is the public interest to be served here. And there has to be 
a process by which that public interest can be served. 

Mr. Young. Mr. Chairman, can I provide some perspective? 

Chairman Oberstar. Yes, of course. 

Mr. Young. Remember the advent of short lines was really a 
function that said they were not economically viable under the 
Class I railroad labor requirements, flexibility. It was either aban- 
don or do a short line. The short lines in many cases could operate 
more efficiently. They did not have the same kind of labor condi- 
tions that were employed. The requirement in terms of the busi- 
ness is a function of efficiency. 

I will just give you an example. Railroads are efficient as they 
handle more volume. You drive unit costs down. You are obviously 
more efficient running a 100 car train than a 50 car train. In many 
cases what you looked at or you look at today is if you want to say 
all right, let us split the business up, let another railroad take half 
of it, what you are going to do is end up with higher costs overall. 
Because what will happen, as we make the interchange we will 
have less traffic. That drives unit costs up. It is less efficient long 
term. 
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So I think we need to be real careful in terms of ultimately the 
discussion about allowing the short line to go ahead and send its 
business to another connecting railroad because it will disrupt effi- 
ciency in that process. Also, in many cases the Class Is have pro- 
vided the short lines with no rental in terms of locomotive, no car 
hire in terms of equipment. We have kept that in our account. So 
again, to me it is going back to the fundamental driver between 
why short lines really evolved. 

Chairman Oberstar. I said a moment ago, in fact postulated 
that I think you have a legitimate argument in the case where a 
short line railroad would take business, use Union Pacific line in 
order to deliver that commodity to a competitor Class I railroad. 
You have got a legitimate argument about access in that case. But 
where the short line is going to serve that customer but needs to 
use a mile of track but can do so only at an outrageous sum or is 
prohibited from doing it at all, I think the public interest has to 
be served there. 

Well, there are other matters but I think we have covered these 
largely. 

Mr. Shuster. One question, Mr. Chairman. 

Chairman Oberstar. Of course. 

Mr. Shuster. When we are talking about competition, there is 
barges, trucks, other railroads. One of the questions I have is how 
much does this come into play as companies decide to build new 
facilities. A coal mine, coal is where the coal is so they have to 
mine it there and they have to deal with what they have to deal 
with transportation-wise. How many companies do you see today 
that are looking to locate where they can be served by two rail- 
roads or two different forms of transportation. I would guess if I 
were a railroad, I would be trying to convince customers to locate 
on the main line, I want to service you. Because that has got to 
be in the competitive mix where you are looking to keep people on 
your line and they are looking to find two railroads or other trans- 
portation modes. 

Mr. Young. Congressman, in all six of my business groups — agri- 
cultural, the industrial products, chemicals — we have seen cus- 
tomers pick UP only to build new facilities. Twenty-three ethanol 
plants were built last year on UP only lines. Chemical industry has 
expanded and built new facilities where they had a choice to go on 
a dual serve line. They picked UP. Rock customers in Texas have 
several announcements, new mines that are single served UP. 
What they see is the value. They do see some protection in terms 
of the maximum rates. But what they see is value in the propo- 
sition. So I have seen that really across all the business groups. 

Mr. Shuster. That makes a pretty large statement if they are 
picking you only. 

Mr. Marshall, what have you seen in your experience? 

Mr. Marshall. Well, one of the things we sell is on short lines 
that do connect with more than one Class I, we try to get people 
to locate there. But I think what Mr. Young is saying is true, that 
there are plants that sometimes choose a single railroad. That is 
not probably in a majority of the cases, but it does happen. 

Mr. Shuster. Mr. Rennicke? 



118 


Mr. Rennicke. I think a lot of it depends on several factors. It 
depends on what the company’s perspective is in their dealing with 
the railroads. We did a big project for a very large utility to help 
them figure out where to site plants. I was absolutely amazed. 
They had a number of places where they could site at a junction 
where they could get two railroads. That particular utility said we 
want the service here, that is a main line, carrier X is investing 
in that main line, and I am more worried about whether the main 
line is up or down than whether I have two carriers there. 

So that is one group. You get other groups where first thing in 
the door they say I do not care where you look but there better be 
two railroads or locate me on a terminal company. So it is a mix. 
But there are a large number of companies including power plants 
that are willing to cut a long term agreement with the railroad and 
locate at a single service point. 

Mr. Shuster. Thank you very much. And I would point out to 
you, Mr. Rennicke, there is a number of places in my district that 
I can locate companies that are served by two railroads. So in the 
future if you need to talk to me, we can talk. Thanks. 

Chairman Oberstar. I thank the panel for participating, for 
waiting so late in the day, interrupted by votes and by extensive 
questioning of the earlier panels. I invite the Association of Rail- 
roads through you, Mr. Young, to submit your specifically written 
observations about provisions of our bill. 

Mr. Young. We plan to do that, sir. 

Chairman Oberstar. We will welcome those comments. 

The hearing is adjourned. 

[Whereupon, at 7:18 p.m., the Committee was adjourned.] 
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Openine Statement 

Congressman Richard H. Baker 

Full Transportation and Infrastructure Committee - 
Hearing on Rail Competition and Service 


Thank you Chairman Oberstar and Ranking Member Mica for holding this hearing on rail 
competition and service. This hearing represents the first step in restoring competition to 
our nation’s freight rail marketplace. 

Restoration Not Re-regulation 

When Congress passed the Staggers Act in 1980 there were over 40 Class I railroads 
competing for business. Today, after over 50 mergers and consolidations there are only 7 
Class I railroads in North America and four of them control over 95 percent of the 
railroad business. This kind of unprecedented consolidation has led to whole states, 
regions and entire industries becoming captive to a single railroad. This level of 
concentration and the lack of competition it has brought were never envisioned by 
Congress in the 1980 Act. 

Over this same period the agency that administers rail law, the Surface Transportation 
Board (STB), has produced rulings which have skewed the freight rail market place to the 
point that it is now a federally protected monopoly. Railroads are operating within the 
law, but that law is outdated given the current number of railroads and market conditions 
of the new century. It is our national policy that is broken and needs attention from this 
century Congress; restoration of the STB is imperative to provide the cost effective 
rail competition that our nation needs in an increasingly competitive global economy. 

At least 30 percent of the traffic of our nation’s railroads is “captive” (where the rail 
customer is served by a single railroad). These captive rail customers, including coal 
shippers, utilities, chemical companies and agricultural producers, are at the mercy of that 
rail carrier with regard to both the level of their rates and their service. The captive rail 
customers in my stale have made a very strong case to me that the STB has interpreted 
current law to allow their rail carriers to block their access to existing railroad 
competition. That I why I joined Chairman Oberstar in introducing H.R. 2125, the 
“Railroad Competition and Service Improvement Act of 2007.” 

H.R. 2125 


H.R. 2125 is the answer to restoring competition to our nation’s freight rail marketplace. 
This legislation fortifies healthy market competition by removing artificial protections 
maintained by an outdated policy which allows freight railroads to operate in an 
atmosphere whieh no other business in the country enjoys. Among other things, H.R. 
2125 would: 



120 


• Direct the STB to (1) ensure effective competition among rail carriers; (2) ensure 
reasonable rates for rail customers in the absence of competition; and (3) ensure 
consistent and efficient rail transportation, including the timely provision of rail 
cars as requested by customers; 

• Eliminate “paper barriers”, contractual agreements that prevent short-line 
railroads that cross two or more major rail systems from providing rail customers 
access to competitive service on one of these systems; 

• Reduce fees for filing rail rate cases. Shippers are now required to pay a $1 40,600 
fee for filing a rate case. Under this legislation, filing a rate case would cost the 
same as filing before a federal district court, about $500; 

• Prohibits the STB from using their current practice of requiring shippers 
challenging rail rates to submit estimates of the costs of constructing and 
operating a new, hypothetical railroad that carries only the commodity that the 
shipper transports. 

In short, H.R. 2125 aims to make the Surface Transportation Board (STB) a fair 
moderator in disputes between railroads, customers and the public, to preserve existing 
rail-to-rail competition in areas of the country where competition is working, and to 
reduce impediments to competition that adversely affect rail customers. 
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Statement of Honorable Corrinc Brown 
Full Coniinittcc Hearing on Rail Conipctitioii and Service 
Tuesday, September 

I want to thank Chairman Oberstar for his 
leadership of the Committee. We’ve been 
the most productive Committee in Congress 
and I’m proud to serve as a Chairman. 

Today’s hearing is important because we 
always need to consider ways to improve 
competition in every business sector, and 
there is room for some improvement in the 
railroad business. But I’m concerned that 
many of the rail sector fixes being discussed 
by shippers would be devastating to the 
industry. And there are a lot of shippers 
that support the railroads. In fact, I have 
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over 2000 letters from Shippers who oppose 
new regulations for the rail industry, and 1 
ask that they be submitted for the record. 

Our nations railroads were in the red for a 
long time and have only recently started to 
make a reasonable profit and should be 
given time in the black before making major 
changes to their business model. 

I fear that the loss of railroad earnings that is 
expected with a decline in rates will have 
many negative consequences. Less money 
being spend on capacity will slow growth 
and put more trucks on the highways, 
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compounding safety issues and harming the 
environment. We will soon have an 
additional 3000 trucks a day leaving the 
Jacksonville Port, and if we can’t find a rail 
solution, we will be jeopardizing an entire 
community. 

Declining profits will also prevent the 
industry from hiring more employees for 
good paying jobs that we know can’t be 
shipped over seas. 

I also believe that the Surface 
Transportation Board (STB), which for a 
long time was hobbled by having only one 
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member, is starting to address many of the 
issues that are a priority for shippers. And 
in talking with the members of the board, I 
know that they plan to continue to look at 
ways to protect shippers from unreasonable 
rates. 

A significant increase in capacity would also 
help eliminate many of the problems facing 
customers and the industry, and we all need 
to work together to find ways to provide 
serious resources for capacity expansion. 

I look forward to hearing from today’s 
panelists on ways that we can improve 


4 



125 


competition in a way that is fair to both 
shippers and the railroads and ensures a 
sound national rail transportation system. 


I yield back the balance of my time. 
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CONRAD YELTOIGTON 

DISTRIBUTORS, IIMC. 


July 18, 2007 

RE: House Bill - H.R. 2125 and Senate Bill - S. 953 

Attn: Transportation & Infrastructure Committee Member 
Senate Commerce Committee Member 

Our company, Conrad Yelvington Distributors, Inc. is a major shipper on several US railroads. We understand 
that federal legislation has been proposed that would reverse substantial improvements and progress made by 
the railroad industry since railroads were deregulated. We strongly oppose any move to re-regulate the 
railroads. 

The railroads are more viable and profitable and have experienced substantial improvements in every 
measurable category since passage of the Staggers Act in 1 980. We have personally seen great gains in service 
and safety and reliability along with pronounced improvements in the condition of rail infrastructure. We 
believe that these gains are a direct result of the carriers’ ability and willingness to invest and re-invest billions 
of dollars in rail infrastructure, technology, and locomotive and rail car fleets. 

The rail industry is essential to the economy of the United States, it is also one of the most capital-intensive 
industries, and provides for its own infrastructure and other capital needs without major public subsidization. 
To do this, railroads must earn enough revenue to maintain their systems and expand them as our economy 
grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and Congressman Oberstar, 
would substantially reduce railroad revenues by mandating price "competition.'' Anv time the government 
dictates prices, the results are generally disastrous. In this case, revenues to the railroads could decrease to 
levels so low that re-investment of pro fits would cease and they would not be able to attract new capital to 
expand the rail sy.siem. Our country’s free market system can be trusted to create and maintain the most 
competitive and sustainable rail freight system in the world. We believe that interference by a new, unneeded 
governmental agency would hamper the railroads’ ability to grow and to respond to national and global market 
needs. We are sure that no governmental agency or legislation, no matter how well intended, can accomplish 
that. 


The nation's roads and highways arc severely congested and the highway infrastructure needs billions of 
dollars in repairs and upgrades. Increased shipping on freight railroads can reduce the highway congestion 
problem, and can also decrease and/or delay costly repairs - at taxpayer expense - to the highway system. It 
does not make sense to enact legislation that would cripple the railroads and at the same time would result in 
aggravating existing highway damage and congestion and thereby accelerate spending on highway repairs. 

The ultimate effect of S. 953 and H.R. 2125 would be to prevent the railroads from improving rail 
infrastructure and even maintaining current service levels. The few shippers which S, 953 and H.R. 2 ! 25 
purport to help would eventually be hurt by this very legislation. We believe that this legislation is unfair and 
unnecessary, and we strongly oppose it. We ask you to vote “NO” on thi.s legislation and any other attempt to 
re-regulate the railroad industry. 


Sincerely, 


Gary Yelvington 
President 


Pos! Office Box 11637 • Daytona Beach, FL 32120-1637 • (800) GRA VELS (472-8357) • mvw.cydUom 



Title Name Fax Number 
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Hlis 03 2007 12: 19 FR FDRFOLK SOUTHERN 708 409 1542 TO 76292849 


NEWELL RECYCLING, LLC 

'^i>i>sen’ing f^emrat fttsourcet Sittce J935’’ 




To the Honorable Saxby Chambliss July 1 3, 2007 

416 Russell Senate Office Building 
Washington, DC 205 1 0 


Dear Senator Chambliss: 


I am writing to e?;press our company’s opposition to S. 953 and H.R. 2125, the Railroad 
Coitq)etition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Newell Recycling, LLC Is headquartered in East Point, Georgia^ and operates from ten 
yards within the state, five of which are served by the Norfolk Southern Railroad. We 
ship more than 6,000 railcar toads of scrap annually to destinations throughout the eastern 
United States. 

Since the Staggers Act of 1980 deregulated the railroad industry, we have mamlained a 
good working relationship, although at times a very challenging one, with the Norfolk 
Southern, As our company has grown from shipping a little less than 600 railcars of scrap 
metal in 1980 to more than ten times that amount in 2007, we have worked hard with the 
NS, and they with us, to achieve this high rate of output. AdditioDally, we have invested 
milltons of dollars in our own fleet of rail cats and track improvements, as have the NS, 
in order to better serve us. The rail industry is a very capitai-iniensive one. Our concern 
is S. 953 and H R. 2125 will reduce their rovemies, making it difficult for the rail industry 
to maintain and e^tpand infrastructure. We believe it is in all of our intca-cst to have a 
very healthy rail transportation system now in the future. 

We are very concerned that re-regulating the railroad industry will have a negative result 
and we urge you to support the current rail regulatory envirounent and to vote against 
these Bills. Thank you in advance for your consideratioa regarding this critical issue. 


Sincerely Yours, 



Frank Goulding 
Vice President, Marketing 
Newell Recycling, LLC 



1359 Central Avenue • East Point, Grorgia 30344 
(404) 766-1621 • Fax (404) 766-1123 

IVinurf {TFt Itcc^lcd Tape/ 




TDTRL PftG£.02 ** 
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No, 2124 F. 2 



O.K. INDUSTRIES, me. 

<801 NORTH eTH STREET • P,0.B0XH19 ■ FORT SMITH, ARKANSAS 72002-1119 
A7fl-7fi3-AiaS 



July 10, 2007 

The Honorable Marion Berry 
1113 Longworth House Office Bldg. 
Washington, DC 20515 


Dear Congressman Berry; 

1 am writing to you in regards to H.R. 21 25, a Bill (Railroad Competition and Service 
Improvement Act of 2007) to amend title 49, USC, to ensure competition in the rjil 
industry, enable rail customers to obtain reliable rail service and provide those customers 
with a reasonable process for challenging rate and service disputes. This Bill by any 
other name is a clandestine attempt to reverse the substantial progress made since 
Congress passed the Staggers Act in 1980, which effectively ended many forms of 
government intervention and regulation placed upon the railroading industry. The 
proponents of this legislation stems from a small group who call themselves C.U.R.E. 
(Consumers United for Rail Equity) This Bill was introduced by Representative Rick 
Boucher (D-VA) to purportedly reform various pro\isions of the Staggers Act so as to 
give freight-rate relief to certain “captive shippers” — mainly coal companies from 
Appalachia that are served by only one railroad. 

These users, in addition to electric utilities, chemical companies, and a few agriculture 
interests, advocate a regulatory system similar to that which existed prior to 1 980 in 
hopes that their rates would go down in spite of the fact that rates have declined by 
almost half since the 1 980’s. It is not that long ago in memory that the US Government 
controlled almost all aspects of the railroads operations under regulations that controlled 
pricing, .stifled innovation, and mandated unprofitable services. Of course by 1980 the 
railroad industry was bankrupt, inefficient, under-capitalized, hazardous, and spiraling 
out of control. As one analyst surmised railroad service prior to 1 980 was an oxymoron. 

Since the Staggers Act reform the railroads have invested over S370 billion to maintain 
and improve infrastructure and equipment since then. This capital comes from outside 
markets where the major carriers have to be competitive with other borrowing institutions 
on rates of return in order to secure such capital. When you look at rates of return under 
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Ihe current operating perfonnance the rail industry certainly does not lead the way by 
aggregate class in returns. A ftirther dilution in earnings would substantially move 
needed capital to maintain and grow our rail infrastructure into other more profitable 
venues for investment companies. In essence, in order to expand infrastructure and 
service, railroads must - like every other business in a free market economy - obtain from 
their customers the resources they need to support the growth their customers want and 
need. 

There are many shippers who oppose these efforts to reregulate the industry. We know 
that this reregulation will force railroads, through what amounts to price controls, to 
lower their rates to favored shippers at the expense of other shippers and the public at 
large. O.K. Industries spent over S14 million last year in rail freight where we paid the 
freight, and through delivered purchases on grain indirectly paid over another $ 1 4 million 
in freight. The current system of rail regulation works. It allows shippers to pay the 
lowest possible rate consistent with a privately-owned rail system. 

Railroads have to have the discretionary ability to price differentially. It goes back to the 
adage of supply and demand in a free market economy. On the cost side the railroads 
have huge capital infrastructure commitments that must be covered regardless of traffic 
level. On the demand side customers differ wildly on their willingness to pay for rail 
service. Unlike a power company that has to provide the capacity for full demand at any 
given point in time, upon which they are afforded the opportunity to bill for all of , that 
capacity, whether it is needed at this precise point in time today, but could be needed 
tomorrow. In essence we pay for that privilege of flipping a switch and expecting power. 
This is tolerable to the consumer because there are no other options to provide that power 
also defined as an “obligation to serve”. Within the railroad industry the consumer of 
their services has many options, truck, barge, or ship, and that consumer will take 
advantage of any price anomalies within the market place and move that freight to the 
cheapest alternative. In essence there is price competition in the rail industry, from other 
carriers that traverse similar corridors as well as from other modes of transportation. 
Given this demand structure railroads price differentially, those with the highest reliance 
on rail on the basis of demand are paying the higher costs. Differential pricing is 
practiced by businesses throughout the economy. It benefits all shippers because lower 
rates to some shippers generate revenue (covering fixed costs) that otherwise would not 
be realized resulting in higher rates (fewer units over fixed costs) for the carriers that 
require utilization of rail for the movements of their goods. In essence, they would be 
footing Ihe bill for the whole system, similar to the state of the industry prior to the 
Staggers Act enactment. 

Another huge component in the rail industry versus other modes of transportation is that 
their infrastructure is entirely supported by the carrier. The cost for rail, maintenance, 
right-of-way, etc. are all funded through internal capitalization. Unlike trucks that pay a 
tax for use of public right of ways, namely our interstate system. These dollars must be 
accounted for in the rates that we shippers pay. It is the opinion of many opponents to 
this legislation that earnings that are artificially restrained will not be enough to cover 
their cost of capital and thus the spiral to pre 1980 levels begins. It is interesting to note 
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that no proponent of reregulation has convincingly explained how the resulting revenue 
shortfall should be or could be recouped. Under these new pricing and competition 
restraints, over time a railroad would have to reduce its operating costs to sustain itself. 
This comes from foregoing maintenance, reducing frequency of service, or reducing 
quality of service, deferring capacity commitments, or not investing in technology. 

The fact that frei^t railroads are far more capital intensive than most other industries 
makes reregulation and the limits on railroad investments it entails even more unsound. 
From 1 996 to 2005, the average manufacturer spent 3.4 percent of revenue on capital 
spending. The comparable figure for freight railroads was 17.2 percent. 

Besides the discretionary rate issue with the proposed legislation, the other following 
points need to be made regarding major policy flaws within this seemingly benign 
legislation. 

Bottleneck cases result from one carrier serving an origination to a point where another 
“line haul” carrier could interchange and haul to the same destination. The issue 
becomes whether a carrier should be forced to short haul itself. Court decisions and 
regulatory precedent going back nearly a century have firmly established that railroads 
can determine for themselves the form of their rates and the locations (if any) of their 
interchanges, as long as efficient routes are not foreclosed and railroads cooperate to 
interchange traffic if necessary to deliver it to its final destination. In December pf 1 996 
the STB generally reaffirmed these principles in its decisions and was subsequently 
upheld in February 1 999 by the US Court of Appeals. 

S.953 and H.R. 2125 propose the establishment of "areas of inadequate rail competition” 
The criteria used to define these areas are so broad and vague that most or all of the 
country would qualify. In addition, these two measures also try to reregulate in terms of 
“obligation to serve”. This extends far beyond the common carrier obligations railroads 
already have, the bills mandate that railroads provide “reliable and efficient” service to 
shippers, and subject the railroads to potential damages if they don’t do so. 1 am sure that 
the carriers could develop pricing strategies to meet all of these additional requirements 
and still create adequate retained earnings to fund capital investment but the rates 
necessary would be extremely inflationary to consumers and probably cost prohibitive to 
customers. 

In addition to these challenges, the measures try to address - through renewed restrictions 
- reciprocal switching and interchange agreements. These, in summary with the 
mandatory “final-offer arbitration”, make this proposed legislation extremely damaging 
to the current greatest rail system on earth. 

Probably the best way to sum up this proposed legislation is this; 

Railroads provide significant public benefits. Because a single train can take up to 500 
trucks off of our hi^ways, railroads reduce congestion. Since our economy relies so 
heavily on imported products, most of which once they hit the ports are converted to rail 
for dissemination into the interior US, the importance of a healthy, well maintained, well 



capitalized rail system is vital to our economy. Couple this with the fuel consumption 
optimization that rail service provides, roughly one ton of freight for 423 miles on one 
gallon of fuel, and movements by rail suddenly reduce greenhouse gasses by two thirds 
compared to comparable movements by trucks. 

In conclusion, I urge you to vote NO on any changes to our current rail structure and its 
regulation. We caimot afford to revert back to the pre Staggers- Act rail structure. Of 
course, if you elect to support this measure then your next supporting vote needs to be for 
a $ 1 trillion budget expenditure to build a highway system capable of moving all the 
necessary freight to keep America moving. 



O.K. Transportation, Inc. 
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M^George Contracting Co., Inc. 


2 ' 

P, O. Box 700li 
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July 26, 2007 

U.S. Representative John Boozmaii 
1519 Longworth, House Office Building 
Washington, DC 20515 

Dear Rep. Boozman: 

Every year McOeorge Contracting Co., Inc., through its Granite Mountain Quarries Division, 
and the Union Pacific Railroad cooperate on the loading, switclring, and delivering to our 
customers of close to 1 8,000 cars of crushed stone materials. That is a lot of railroading for an 
Arkansas operation. These deliveries ate normally in Texas and Louisiana. 

Just a few years ago, recovering from mergers and floods, the railroad representatives 
admitted in private that they were not performing well as our carrier and were not prepared to 
handle our business expansions. Also, their earning reports indicated they might not be profitable 
enough to improve services noticeably without some real attention to purchasing power, cars, 
and in maintenance of their right of way. None of us, McOeorge Contracting Co,, Inc., our 
carrier, or our customers was very happy the way it was. They had too much business and we 
could not make good on our obligations to our customers. 

Then, the U.P. made some hard decisions that have affected the way all of us do business. 
First, in an effort to be evenhanded, they raised and published freight rates for producers who 
rely on the rail delivery of our products. Then they reconfigured for longer trains, and required 
that we leam to load and unload their trains faster. They also told us that we needed to build and 
ship to yards that could handle longer trains and more toimage. 

At first we did not believe they could even make these changes themselves. The railroad has 
been slow, almost inertial at efforts to improve in the past. But they did. Consequently, these 
changes forced us and our customers to become more efficient as well. The result is that we now 
do a better job of delivering our products to customers that have also accepted the changes within 
a system that is enormously expensive to upgrade. 

Now, the Union Pacific is operating more efficiently than ever. They also appear to be 
earning enough to consider the enormous amounts of money necessary to really expand their 
capacity. Fortunately for us, our worries about losing business have not materialized up to now. 
And, our service is a lot better than in the past. 

Our concerns now are centered arotmd how to invest for the long term with our carrier when 
we cannot get rate or delivery commitments for over a year. This is a key to our future. But 
considering die other improvements in service that have been made over die last two or three 
years, we at Granite Mountain are happy vrith developments so far. 
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If what we hear is accurate, we are now worried that our carrier, the Union Pacific Railroad, 
may be forced to roll back some of its efforts, to provide better service to us, by government 
intrusion at this critical point in their overall improvement. It seems like a few big users are 
complaining about service and rates, like we did a few years ago. 

Our advice is to give the railroads some more time to continue to improve their service. 
Perhaps, it would be better for tire government to monitor these improvements themselves for a 
reasonable length of time before confronting railroads with controls and rules that themselves 
miglitbe injurious to their overall performance. 

Government doesn’t always know best. Please listen to our advice in this matter and give them 
a couple of years to show all their customers the fhiits of their latest efforts. In order to do this, I 
encourage you to oppose any efforts to re-regulate the railroad and to specifically oppose S, 953 
and H.R. 2125. 


Sincerely Yours 

Haskell L. Dickinson, II 
President 
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SUNROCK GROUP HOLDINGS CORPORATION 


Siyan M. Pfohl 
Ctuirmin 

PO BOH JSeulner.NC 27509 


JuIy6.20D7 

Repre$enla6ve Jason Altmire 
1419 Lonsiworth House Office Building 
Washington, DC 20515 


Re; Opposifion to S. 953 and HJt 2125 
Dear Rspiesentative Altmire, 

I am writing to erpmss my concern ^d oppositian to the Raiitoad Compatffion and Seivice Improvement Act Of 2007, S. 953 
and H.R, 2125, iniroduced by genator RocKetellef and Congressman Oberatar. I am veiy concerned that some want to re- 
tegulate ihe railroad indusiry. I am also concerned (hat this Icglslaljon appears to only benefit a few speoifio industries at the 
expense of the larger group of rail shippers. We at Carofina Sunrock ship a significant amount o( goods each year on tail and 
our business plan calls fbr that volume to increase subsiantiajy over the ne«t several yeere. Thb tegslafion would have a 
grave effect on our business and the consumers of our products. 

Since the Staggeis Act of 1960 de-regulated the railroad Industry, we have enjoyed continued improvement in fail service at a 
cost that has not kept up with inflafiun. We have actually seen some rates tor shipping our goods decline since the pre- 
Staggens era. The tail 'mdusliy is a veiy capitaMntensive Indusiry. Without revenues to maintain and expand tofrasinicture we 
may see a very unhealthy ran transportation system in the near fetura, 

As members Of Ihe constmdion aggregates industry we see rail transportafion of our products increasing over fime as exisb'ng 
quarries become depleled and mining permits become harder to obtain. The transportation of our products via rail will become 
inciEasingly important to the conb'nud growth end development of mqor metropolitan areas. Qrowlh requires aggregates. S. 
953 and H.R. 2125 will late US back to the place we were before Staggers, wbeie bankruptcy and disinvostment in the system 
were commonplace. This will likely have a direct impact not only our business as a company who benefits by extending our 
market area by shipping on tail, hut also on the maintenance of exisBng infrastracture and expected growth throughout the 
country in as lacking natural reserves to support 8ie demand ter aggregates brat exists there. 

I urge you to support the current rail regulainty environment and to vote to maintan our growing and customer friendly rail 
network. Thank you in advance tor your considetalion regarding this critioal issue, which would have a grave efferri on 
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CC: Nwlblk Southern Corpcrat'on 
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Representative Jason Altmire 

1419 Longworth House Office Building 

Washington, DC 20515 

Representafivs Michael Arcuri 

327 Cannon House Office Building 
Washington, DC 2051 S 

RepresentaSve Brian Baird 

2443 Rayburn House Office Building 

Washington, DC 20515 

Representative Timothy Bishop 

225 Cannon House Office Building 
Washington, DC 20515 

Representative John Boozman 

1519 Longworth House Office Building 

Washington, DC 20515 

Representative Leonard Boswell 

1427 Longworih House Office Building 
Washington, DC 20515 

Representative Bruce Braley 

1408 Longworth House Office Building 

Washington, DC 2051 5 

Representative Vem Buchanan 

1515 Longworth House Office Building 
Washington, DC 20515 

Representative Shelley CapHo 

1431 Longworih House Office Building 

Washirrgton, DC 20515 

Representative .Michael Capuano 

1530 Longworth House Office Building 
Washington, DC 20515 

Representative Russ Carnahan 

1710 Longworih House Office Building 

Washington, DC 20515 

Representative Christopher Carney 

416 Cannon House Office Building 
Washington, DC 20515 

Representative Julia Carson 

2455 Rayburn House Office Building 

Washington, DC 20515 

Representative Howard Coble 

2458 Rayburn House Office Building 
Washington, DC 20615 

Representative Stephen Cohen 

1004 Longworth House Office Building 

Washingto.n, DC 20515 

Representalive Jerry Costello 

2408 Ratb'um House Office Building 
Washington, DC 20515 

Representative Elijah Cummings 

2235 Rayburn House Office Building 

Washington, DC 20515 

Representative Peter DeFazio 

2134 Rayburn House Office Building 
Washington, DC 20515 

RepresentaSve Charles Dent 

116 Cannon House Office Building 

Washington, DC 20515 

Representative Thelma Drake 

1208 Longworih House Office Building 
Washington, DC 20515 
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Representative Mary Fallin 

1432 Longwortt) House Office Building 

Washtngtort, DC 2051 5 

Representative Bob Filner 

2428 Rayburn House Office Building 
Washington, DC 20515 

Representative James Gerlach 

308 Cannon House Office Building 

Washington, DC 2051 5 

Representative Wayne Gilchrest 

2245 Rayburn House Office Building 
Washington, DC 20515 

Representafive John Hal! 

1217 Longworth House Office Building 

Washington, DC 20515 

Representative Robin Hayes 

130 Cannon House Office Building 
Washington, DC 20515 

Representative Brian Higgins 

431 Cannon House Office Building 

Washington, DC 20515 

Representative Timothy Johnson 

1207 Longworth House Office Building 
Washington, DC 20515 

Representative Steve Kagen 

1232 Longworth House Office Building 

Washington, DC 20515 

Representative John Kuhl 

1505 Longworth House Office Building 
Washington, DC 20515 

Representafive Nick Lampson 

436 Cannon House Office Building 

Washington, DC 20515 

Representative RIek Larsen 

107 Cannon House Office Building 
Washington, DC 20515 

Representative Daniel Lipinski 

1717 Longworth House Office Building 

Washington, DC 20515 

Representative Fra,nK LoBiondo 

2427 Rayburn House Office Building 
Washington, DC 20515 

Representative Connie Mack 

115 Cannon House Office Building 

Washington, DC 20515 

Representative Doris Matsu; 

222 Camion House Office Building 
Washington, DC 20515 

■Representative Jerry McNemey 

312 Cannon House Office BuikJino 

Washington, DC 20515 

Representative Michael Michaud 

1724 Longworth House Office Building 
Washington. DC 20515 

Representative Candice Miller 

228 Cannon House Office Building 

Washington, DC 20515 

Representative Harry Mitchell 

2434 Rayburn House Office Building 
Washington, DC 2C515 
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Representative Jerry Moran 

2202 Rayburn House Office Building 

Washington, DC 20515 

Representafive Jerrold Nadlsr 

23M Rayburn House Office Building 

Washington, DC 20515 

Representative Grace NapoPtano 

1510 Longworlh House Office Building 

Washington, DC 20515 

Representative Eleanor Norton 

21 Rayburn House Office Building 

Washington, DC 20515 

Representative Thomas Petri 

2462 Rayburn House Office Building 

Washington, DC 20516 

Representative Todd Platts 

1032 Longworth House Office Building 

Washington, DC20515 

Representative Ted Poe . 

1505 Longvrorth House Office Building 

Washington, DC 20515 

Representative NicK Rahall 

2307 Rayburn House Office Buikiing 

Washington, DC 2C515 

Representative David Reichert 

1223 Longworlh House Office Building 

Washington, DC 20515 

Representalive John Salazar 

1531 Longworth House Office Building 

Washington, DC 20516 

Representative Jean Sehmjd! 

238 Cannon House Office Building 

Washington, DC 20515 

Representative Heath Shuler 

512 Cannon House Office Building 

Washington, DC 20515 

Representative Zachary Space 

315 Cannon House Office Suildirg 

Washington, DC 20515 

Representalive Ellen Tauscher 

2459 Rayburn House Office Building 

Washington, DC 20515 

Representative Gene Taylor 

2269 Rayburn House Office Building 

Washington, DC 2051 5 

Representative Donald Young 

2111 Rayburn House Office Building 

Washington, DC 2051 5 
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Lindlev Mills Inc. 

7763 Lindley Mil! Rd. 
Graham NC 27253 


July 2, 2007 


Dear Representative Coble, 

1 am writing to express my concern and opposition to the Railroad Competition and 
Service Improvement Act of 2007, S. 953 and H.R. 2125, introduced by Senator 
Rockefeller and Congressman Oberstar. I am very concerned that some want to re- 
regulate the railroad industry. I am also concerned that this legislation appears to only 
benefit a few specific industries at the expense of the larger group of rail shippers. We at 
Lindley Mills ship approximately five million dollars of goods each year. This 
legislation would have a grave effect on our business and the consumers of our products. 

Since the Staggers Act of 1980 de-regulated the railroad industry, we have enjoyed 
continued improvement in rail service at a cost that has not kept up with inflation. We 
have actually seen some rates for shipping our goods decline since the pre-Staggers era. 
The rail industry is a very capital-intensive industry. Without revenues to maintain and 
expand infrastructure we may see a very unhealthy rail transportation system in the near 
future. S. 953 and H.R. 2 1 25 will take us back to the place we were before Staggers, 
where bankruptcy and disinvestment in the system were commonplace. 

I urge you to support the current rail regulatory environment and to vote to maintain our 
growing and customer fnendly rail network. Thank you in advance for your 
consideration regarding this critical issue, which would have a grave effect on businesses 
such as mine. 


Sincerely, 


Joe Lindley 

President Lindley Mills Inc. 
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Lsny Miller 

Allisncc Coal Corporatioo 
}33 West Main Street 
AbiflgdoD. VA 24210 


Alliance Coal Coipomtion 


July 3 1,2007 


Congressman Jim CAerstar 

2365 Rayburn House Office Building 

Washington, DC 20515 

Transmuted Via Fax: 202-225-0699 

Dear Congressman Obersiar; 

1 am writing to express my ooocem regarding your considefaiion of S. 953 ami KR. 2125, the 
Railroad Competition and Service Im^Rovement Act of 2007, introduced by Seoatm RodeefeUer and 
Congressman Oberstar. Our company, Alliance Coal Corporation, with (iterations in East(^ 
Kentuedry and Western Virginia, ships roughly nine nuUitm tons of coal annually to utility customers 
in die eastern United Stales and to Metallurgical costomers overseas. Our business (and thaefore our 
contribution to the betterment of our employees and the slates in which we operate) has grown quite 
considerably since the Stagers Act 

It is my understanding that the rationale behind S. 953 andH.R. 2125 is to create greater 
competition, wider access and better 9cr>’ice in the rail indusOy. Certainly we are supportive of those 
goals, and wc fed that considerable progress has been nv»de in that direction since the deregulation of 
the Railroads in 1980. We have entered itogotialed agreemems with both the CSX and the NS since 
the Act, which have greatly fKrilitated our business expansioa Those mutually ben^cial 
arraogemeDts would not have been posside under the regulated system that existod before the currcnl 
legistation. 

It is with these understandii^ and concerns tiiat we ask you to be carehU in deliberating S. 
953 and H.R. 2125, as we would not want to loose the ability to make furtbo' such agreemeuts fbr the 
good of all involved. There is oo question the rail indusby is better now for producers, customers 
and the general citizenry than it was in the Ihe-Staggera time period. Any legislation that would 
impede investment in more locomotives, quality railcars, and expanded infiastiucture would 
obviously be counterproductive, as was the case pre-Staggeis. Under (he regulated system, it just 
was not economically feasible for the Railroads to make the major investments necessary to build and 
maintain an efficient Railroad network. 

Histoiy has proven that many more times than not, gcrvenunental regulation in die private 
sector, while well imentioned, has been disastrously detrimental to industry and to the economy - 
and therefore to our country and its people. I lecprest that you oppose S. 953 andH.B. 2125 and ar^ 
legislation that attempts to re-regulate our Railroads. 


RcspcctfuUy, 
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AutoPort, Inc. 


PAX Nd. 302 658 2372 


P. 002/007 


memm 

203 Pigeon Point Road 
ifew Castle. DEI 9720 
Phone: (302) 658-5100 
Fax: (302) 658-2372 


July 25, 2007 

Senator Joseph R. Biden Jr. 

201 Russel! Senate Office Building 
Washington, D.C. 20510 


Dear Senator Bidoa, 

I write to express concern over S. 953 and HR. 2125, the Railroad Competition and 
Sendee Improvanent Act of 2007, introduced by Senator Rockefeller and Congressman 
Oberster. 

Our Company, AutoPort, fnc. in New Castle, Delaware (adjaceait to the l*ort of 
Wilmington) handled in excess of 120,000 vehicles via inbound/outbound rail through 
OUT facility in calendar year 2006. In calendar year 2007. we expect this volume to 
exceed 135,000 units. 

We are currently working in partnwdiip with Norfolk Southern on rail infrastructure 
improvements in Wilmington to position our organizations for added growth through our 
mutual operations and through the Port of Wilmington. The objective is to position 
AutoPort, Inc., Norfolk Southern end the Port of Wilmington for continued growtii in the 
automotive sector vis-^vis additional inbound/outbound vehicle volumes through our 
Rail Terminal Operations. 

The rail industry is essential to our business It is also one of the most capital-intensive 
industries in the country, and provides for its own iufrastructurc and other capital needs 
without major public subsidization. To do this, railroads must earn enou^ revenue to 
maintain frieir systems and expand them as our business grows. S. 953 and H.R. 2125 
legislation recently introduced by Senator Rockefeller and Congressman Oberatar would 
significantly reduce railroad revenues by forcing upon them govemmentally mandated 
price “competition” which the firee market would not otherwise sustain. As a result, the 
railroads revenue may weD fall below the level of capital needed to mamtain their system 
and smnees into and out of Wilmington, Delaware. 

Our organization has experienced tremaidous growth since the dqjaiture of Ford htotor 
Company b canning calendar year 2003. As you know, Ford departed our organization 
and ffie Port of Wilmington beginning January 1, 2003 and relocated tticir Middle East 
Export Operations to Baltimore, MD. Since Ford’s departure, we have devoted numerous 
resources towards re-growdi through diversification, with a heavy ^iphasis on 
developing new business with the Norfolk Southern Railroad Corporation. As you are 
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aware, NS is a single source supplier to the Port and surrounding private sector 
businesses. 

In calendar year 2003 (post Ford departure) we handled just over 57.000 units through 
our Rail Terminal. As I stated previously, in calwidar year 2007 we will exceed 135,000 
vehicles through- our Rail Terminal, a growth rate of 137yo in just five (5) years, a result 
of the combined effort between AutoPort, Inc. and NS Corporation. 

It is my understanding that the rational bdiind S. 953 and HJl. 2125 is to create greater 
competition, access and service in the raU industry. AutoPort is now, more than ever, able 
to compete in the automotive sector with cost effective frei^t transportation rates, on 
time service and damage free delivwy. This has been accomplished by working closely 
with Norfolk Southern Corporation and includes infrastructure improvements already 
made to our Auto Tenninal and the planned infrastructure improvement in partner^p 
with NS to further expand our operations in an effort to attract new business. 

In conclusion, J request that you oppose S. 953 and H.R. 2125 and any legislation that 
attempts to re^regulate our railroads. Thank you in advance for your consideration 
regarding this critical issue. 


Sincerely, 



Roy A. KircKner 
President 


CC: Wilmington Office 
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P. O. Box 30013 

Raleigh, North Carolina 27622-001 3 
Telephone (919) 783-4545 


Martin Marietta Materiais 


C. Howard Nye 

President and Chief Operating Officer 


August 7, 2007 


The Honorable Shelley Capita 
1431 Longworth House Office Building 
Washington, DC 20515 

Dear Congresswoman Capito: 

I represent Martin Marietta Materials Inc., with headquarters based in Raleigh, North Carolina. 
Martin Marietta is one of the largest producers of construction aggregates in the United States. 
Much of these aggregates are delivered by rail, particularly in the high-growth areas of the 
Southeast and Southwestern United States. 

Strong economic growth generally and in our industry in particular, together with limitations of 
the existing rail transportation system, has in recent years on occasion constrained Martin 
Marietta’s ability to ship its products to its customers and disrupted our business. However, the 
railroads have responded to this challenge with significant investments and improvements in 
their rail systems. The current de-regulated market system encourages such investments by the 
railroads and, as a shipper, Martin Marietta benefits fi-om such improvements. 

At the present time we believe Martin Marietta and the general public is best served by the 
existing de-regulated market approach, rather than by an effort to in effect “re-regulate" railroads 
through legislation such as that proposed in S. 953 and H.R.21 25, The Railroad Competition and 
Service Improvement Act of 2007. 

I thank you in advance for considering our company’s views on this important matter. 

Sincerely, 


C. Howard Nye ^ 
President & COO 
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July 13, 2007 

Representative Peter J. Visclosky 
2256 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Visclosky, 

I am writing to express my opposition to the Railroad Competition and Service 
Improvement Act of 2007, S. 953 and H.R. 2125, introduced by Senator Rockefeller and 
Congressman Oberstar, 

Bulkmatic Transport Company works with all the major railroads to transioad 30,000 
railroad cars of bulk products per year. This translates into 120,000 long haul truckloads 
being taken off the highways. Our rail service today is much better than it was in the 
‘70’s. Why would you want to reregulate an industry that is showing as much 
improvement as the rail industry has in the last 20 years? Our rail service is continuing to 
improve. 

Basically, Bulkmatic is a bulk trucker. I am old enou^ to remember the 1970’s when 
trucking and the rails were more regulated. While the regulations were well intended, 
both trucking and the railroads evolved into high cost, non-compctitivc businesses. 
Today’s global economy requires that we all create value or get run over. Please don't get 
in the way of the railroad’s value creation. 

Finally, it has been our experience that when shippers are asking for reregulation, they 
are really looking for a competitive advantage. Right now the railroads are creating an 
efficient, level playing field for all of their customers. Please do not interfere wiili the 
process of supply and demand. 

Yours truly. 


A.Y. Bingham, Jr. 
President 
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Senators 


Burr, Richard - NC 

Clinton, Hillary Rodham - NY 
Dole, Elizabeth - NC 
Lautenberg, Frank - NJ 
Menendez, Robert - NJ 
Schumer, Charles - NY 
Specter, Arlen - PA 

Representatives 


Brady, Robert - PA 
Carney, Christc^her - PA 
Dent, Charlie - PA 
Higgins, Brian - NY 
Murphy, Tim - PA 
Myrick, Sue - NC 
Platts, Todd Russell • PA 
Sires. Albro - NJ 
Watt, Mel-NC 
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July 19. 2007 

The Honorable tUen Tauschci 
2459 Rayhum House Office BuiMlng 
Washington, D.C. 20515 

Dear Congiesswomoii Tnuscher 

I understand (hat poUcymakeni in Washington are considering iegislatinn that would rc- 
regulate die railroad indiistiy end undo the progress made since the Staggers Act. in 19S0. 
Maison Integrared Logistics Is a railroad customs shipping approximately SI90 million 
worth of contaiocr and trailer business within the IJ.S. 1 oni writing to express our stroug 
opposilioM to S. 953 and lI.R. 2125, the Railroad Competition and Service Improveoicnt 
Act of 2007, introduced by Senator Rodrefellcr and Congresstnan Obersur. 

As you undoubtedly know, the lustoty of transportation regulation in the U.S. is that it 
obstructed rail inoovadon for decades causing eustoiocis to overpay for inferior service. 
Regulation peevexued ndl carriers horn operating dieir networks efficiently and Irom 
providing service that was enmpetitive with highway carriers. As a result, many railroads 
faced bunlijuptcy. 

Since the Staggers Act w'as passed in 1980, Americans have benefited from improved 
carrier efficiency and innovation as well os from remarkable improvements in the overall 
health of the milmod iridusiry. Despite die fact that it is one of the most capital-intensive 
industries In tlie country, and provides for its own iofrasUvclure and other capilai needs 
without major public subsidizatiou, rail transpurialion prices are slili Jowei than they 
were in 1980. Railroads are now viable investruait oppofTuaitios and Uiclr demand for 
new employees cnminuca to rise. 

T o continue to serve our growing ecunomy. railroads must earn enough revenue to 
maintain and expand their networks. Class 1 mil cnnieis have invested an Lncredibie 
SJ75 billion sliux deregulation. The resulting efficiencies and service inimvationfi have 
enabled the industry to divert luiliioos of shipments oifour highways and inio containerR 
and trailers moved via rail. Re-regulation promises cmly to reduce cHiciciKy, revenues, 
service, investment, and ultimately capacity, imagine trying to move hundreds of 
thousands irnre shipments per year on already congested highways witfi the 
accompanying higher fuel consumption and degnided air quality. 

As you know, our economy depends oa an cconomicaliy sound rail freight network, it is 
critical to our company's long tezm growtii and to the customers that wc serve, if the.se 
Bills were to become law, they would have a (leva.xtat)ng impact on the nil industry and 
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v/ould bring capitid investxDent in capacity to a standstill. Itie suh.’^equeot negative 
Izopaci OD Mateon lotagrated Logistics and other rail cusiumBis through increased costs 
and i-educed eervice •would be enormous and contrary to our coDcctive intercfits. 


We strou&ly urge you to oppose S. 953 and H.R. 2125. 
Sincerely, 



Joswh A. Robledo 
AVr - Carrier Relations and Yicjd Management 
Matson Integrated Logistics 


cc: R. C.Pep'worth 
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ConAgra Foods, Inc. 
Suite 950 
]<527IStr«t. NW 
Washington. DC 20006 

TEL; zoi-zaj-yiij 
SAX: lot-zij-yixs 


July 24, 2007 


The Honorable Todd Platts 
U.S. House of Representatives 
1032 Longworth House Office Building 
Washington, D.C. 20515-3819 

Dear Congressman Platts; 

On behalf of ConAgra Foods, Inc. we urge you to oppose S. 953 aitd H.R. 2125, the 
Railroad Competition and Service Improvement Act of 2007, ConAgra Foods has rail- 
served facilities across the country and in your district(state) and relies on the services the 
industry provides. 

It is important for ConAgra’s business that the railroad industry remain vital and healthy 
without new and costly regulatory requirements. ConAgra Foods has benefited from 
railroad deregulation, as the rail network is much safer, more reliable and more efficient 
today than it was prior to passage of the Staggers Rail Act of 1980. 

Rather than impose a new regulatory structure on railroads, we suggest that 
improvements be made to the STB oversight process, making it less focused on railroad 
revenue adequacy and more user friendly for shippers. 

Thank your for your consideration of our views. 


Sincerely, 

Brent Baglien 
VP Government Affairs 
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■Rereg letter 


Page 2 of 3 


U to the following: 

Senators: 

Mark Pryor 
Bill Nelson 
Barbara Boxer 
Kay Hutchinson 
Claire McCaskill 

Congressmen: 

John Boozman 
Bruce Braley 
ry Costello 
Stephen Cohen 
Christopher Carney 
Zachary Space 
Todd Platts 

Gerald McNemey 
Charles Dent 

From: Oldaker, Drex [mailto:dboldake@nscorp.com] 

Sent: Monday, August 13, 2007 8:29 AM 
To: Gustafson, Bryan (Trade Group) 

Subject: RE: Rereg letter 

Bryan; 

juld you know to whom this letter was sent? What congress person? 


9/17/07 
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CEMENT 


Construction Cement 



C7S Cement Manu*oc'uiing Coipofalton 


1106SKnot1 Avenue. Suita A, Cypfess. CA 90630 
Phone 8'X:-929-3030, Fax 714-379-8270 
ww. o/soemeiTf . com 




September 6, 2007 

Via FAX: 202-225-0699 

The Honorable James Oberstar 

Chairman ~ Committee on Transportation and Infrastructure 
United States House of Representatives 
2365 Rayburn House Office Building 

Washington, DC 2051 5 

Dear Mr. Chairman: 

There are three critical risks to CTS Cement Manufacturing's business if 
anything close to S. 953 and H.R. 2125 la passed. 

CTS Cement Manufacturing Corp. Is headquartered in Cypress, California. CTS 
Cement ships about 900 rail carloads per year throughout the United States using ail of 
the major railroads CTS sperxis about $2,700,000 annually for rail freight shipments. 
CTS Cement is growing about 20% per year producing spedalty cements not available 
from larger corporations. Much of this cement is used as a supenor way to repair 
damaged highways 

Critical risk 1. ITie basic conceits behind this proposed iefpslation were tried 
and were a colossal failure. 

We need to stimulate Investment in additior^i railway infrastructure. However, phor 
to the Staggers Act. federal regulation was causing the exact opposite. Rail 
infrastructure fell apart as investment funds were not available and service declined 
accordingly. Restricting pricing freedom and flexibility, primarily for a privileged few with 
political puli, will further add costs without genuine offsetting benefits. From what we 
understand, this legislation is proposing to add burdens that are not needed to what 
should be private busir^ess transactions. History has demonstrated that this will be very 
costly to railway customers and ultimately to the American public with little to show in 
the way of positive benefits. History also irnlicates funding for plant and equipment 
investment will bo reduced, leading to similar deterioration that is now showing in the 
federal highway system that at times produces tragic results. 

Critical risk 2. The cost of shipping for CTS Cement will Increase. 

Our reading of S. 953 and H R. 2125 suggests the U.S. railway system could lose $2 
billion in annual revenue just to cater to well-healed companies that have 
disproportionate political pull. Therefore, CTS would likely be^ disproportionate 
shipping charge increases, because we cannot afford the lawyers and consultants to 
argue our case every time shipping rate increases are argued. 

F>ro<es3ior>a l CemenT Products ^ ^ ^ inmn nr-mi 

RopW Set* Cement * CIS ^pe-K • Systorrm" • Ei»er»i*(<“ • CcooWe fiwwnoc/ • Cement W" • 0>ePQss’ • Wrfideifia’ • UlroFlow" 
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Critical risk 3. CTS Cement would lose markets. 

CTS Cement serves all areas of the country. It would be impossible to do so without 
rail service and the ability to work out deals with the carriers to establish our various 
traffic lanes. Putting faceless bureaucrats in the position of final arbitrator for deals we 
now do with the railroads would add a chilling effect that our investors would be 
reluctant to accept. To make investments that could be undermined by political whims 
that could change with policies that have nothing to do with mutual business decisions 
between CTS and the railroads will clearly be bad for a smaller business such as CTS 

In summary, various government inspired programs to bring "fairness," "level the 
playing field’ and other nice sounding terms actually caused the opposite. Giving into a 
relatively few, financially successful companies that have the resouces to buy legislation 
that, at least in the short term, is perceived to benefit them is a great way to reverse the 
better service, lower shipping rates and vastly improved physical infrastnjcture that has 
been the general trend of the rail industry since the early 1960's. There is great value 
from having a strong rail industry, arxj producing that value will also require paying for it 

If Congress really wants to help the railroads’ customers, it should get behind the 
infrastnjcture tax credit or some similar effort that would encourage even more funding 
for facility and right of way improvements. Implementing policies proposed in S. 953 
and H.R. 2125 would reverse the commercial progress of the last quarter century and is 
not in CTS Cement's best interest and, in the long term, no other rail user either. We 
should learn from history, not repeat it. 

Thank you for your attention to CTS Cement’s perspective on this matter. 

Sincerely yours, 

William R. McCormick 

President, CTS Cement Manufacturing Corporation 
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QNUMMI 

VBHl New United Motor Manufacturing, Inc. 

45500 Fremont Boulevard Fremont, CA 94538 USA (510)498-5500 


August 21 , 2007 


The Honorable Dorig Matsui 
Ll.S. House of Representatives 
Canon Building #222 
Washington, D.C. 20515 

Re: Concern about Railroad Re-regulation 

(S. 953 andKR. 2125) 

Dear Representative Matsui: 

As you know, NTJMMI is the Toyota/GM venture in Fremont, California that employs 
about 5500 team members and produces approximately 400,000 vehicles per year. Wc have also 
attracted 23 companies to locations throughout California to support our operations. As you can 
imagine, NUMMI and its suppliers ship and receive hundreds of freight cars of goods each 
month. For this reason, we are concerned about the possible effects of legislation such as S. 953 
and H.R. 2125 that would rc-rcgulate tire rail industry. 

These pieces of legislation are a mix of measures, the final impact of which we cannot be 
sure. We see why remote localities would like to have improved service and understand why the 
idea of regulating rail pricing might seem attractive. However, the provisions of S. 953 and H.R. 
2 1 25 as a whole would appear to have a significant detrimental impact on revenues of the 
railroads. We are worried that this might impinge on the railroad’s ability to continue to make the 
investments necessary to serve long haul industrial customers like NUMMI. 

Our particular concern is that, due to severe restriction on their income, railroads might 
delay or cancel plans to improve infrastructure or improve energy efficiency. Were that to occur, 
both customers and the environment could lose out in the long run. 

For the above reasons, we ask that you carcfiilly analyze the potential effects of any move 
10 re-regulate the railroads. We respectfully request that you reject any proposal that could lead 
the railroads to postpone capital improvements to their lines or equipment. 

Thank you for considering our concerns. 

Sincerely, 

K. Kelley McKeirzie 

General Counsel 
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August 6 , 2007 


Rep. James L. Obcrstar (Mina) 

2165 Rayburn House Office Building 
Washington, DC 20515 


Dear Rep. Oberstar, 

1 am writing to expres.s my concern and opposition to the Railroad Competition and 
Service Improvement Act of 2007. S. 593 and H.R. 2125, introduced hy Senator 
Rockefeller and Congressman Obcrstar. I am voy concerned that some want to regulate 
the railroad industry. 1 am also concerned that diis legislation appears to only benefit a 
few specific industries at the expenses of the larger group of rail shippers. We at CTT 
Services, LLC receive from our suppliers thousands of dollon in goods each year. This 
legislation would have a grave eff^i on our small business by the increase to roil cost 
from our consumer products. 

Since the Staggers Act of 1980 de-reguJated the railroad industry, we have enjoyed 
continued improvement in rail service at a that has not kept up with inflation. My 
suppliers have actually seen some rates for shipping our goods decline since the pre- 
St^eis era. The rail industry is a very capttai-intenstve industry. Without revenues to 
maintain and expand infrastructure we may see a very unhealthy rail tiamrpottation 
system in the near future. S.953 and H.R. 2125 will take us back to the place we were 
before Staggers, where bankruptcy and disinve^jnents in the system were eommonploco. 

1 urge you to support the emrent rail tegul^iy environment and to vote to maintain our 
customer friendly rail network. Thank you in advance for your consideration regarding 
this critical issue, which would have a grave effect on small businesses such as mine. 



(281)442-8402 146262 Morales Road Houston, Toxaa 77032 (281)442-8111 fax 
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Chemical Marketing 
616 FM 1960 West, Suite 500 
Houston, TX 77090 
Fax: (281)880-3127 


DATE: 


: iklfii 


TO 


: CfFPi- U.8AE-R. AAR 


FROM; B'W iv).\\;AVV\<; 

(Phone Number: >- £^0 3>1 OA ) 


Fax: 


The following document contains Jl pages, including this cover sheet. 
ADDITIONAL INFORMATION: IcHe/S SptvA 'Vt: SfAgiogS. i\)4-cJivr vSon, 

V Obe/r^rF^. 


If you require assistance with this fax, call Dianne Youngblood at (281) 880-3148 . 

C C (1Ka 1?U e a.2‘^-28H'i 

CAC^oLO'gMOO'ilF Has- (< 3^7 


THIS MESSAGE IS INTENDED FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT IS ADDRESSED. 
AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED. CONFIDENTIAL AND EXEMPT FROM DISCLOSURE 
UNDER APPLICABLE LAW. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, OR THE 
EMPLOYEE OR AGENT RESPONSIBLE FOR DELIVERING THE MESSAGE TO THE INTENDED RECIPIENT, YOU 
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS INFORMATION IS 
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR. PLEASE NOTIFY US 
IMMEDIATELY BY TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA 
U-S. MAIL THANK YOU, 
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{^CONSOL €N€RGY 


July 20, 2007 


CONSOL Energy Inc. ^ 

Consol Plaza /^H ^ 

1800 Washington Road 
Pittsburgh. Pa 15241-1421 , f 


Rep. James L Oberstar (Minn.) 
2165 Rayburn House Office Building 
Washington, DC 20515 
Phone: (202) 225-4472 
Fax: (202) 226-1270 


Senator Daniel Inouye (Hawaii) 
722 Hart Senate Office Building 
Washington, DC 20510-1102 
Phone: 202-224-3934 
Fax: 202-224-6747 


Subject: H.R. 2125 and S. 953 


Dear Sirs; 

CONSOL Energy is the largest coal producer east of the Mississippi River, and one of the largest 
shippers on both the Norfolk Southern and the CSX railroads. Almost 75% of our total annual production 
moves to customers by rail. Clearly, our company has a keen interest in efficient, reliable and reasonably 
priced rail service. As a consequence, we will carefully review any legislative or regulatory proposals that 
would impact the railroad industry. 

in the past several years, the NS and the CSX have invested substantial capital to upgrade lines, rolling 
stock and locomotives, as well as making significant strides in improving the daily working relationship 
between themselves and shippers like CONSOL Energy. Because of these efforts, both short- and long- 
term planning have been improved, resulting in an overall improvement in service in our opinion. We 
have not reported adverse operating or financial impact because of rail service problems since CONSOL 
Energy became a public company in 1999. 

Reliable, efficient rail service is vita! to America's energy producers and to America’s energy security. Like 
energy producers, railroads are capital-intensive enterprises that require the reinvestment of substantial 
capita! to maintain their systems. Any change in statute that would impact the railroads’ ability to 
generate revenue and to reinvest in their systems would have far reaching and adverse Impacts on our 
economy. 

We recognize that perhaps not ail shippers have had the same experience as we have had. 

Nevertheless, legislative changes to the Staggers Act of 1980 should be considered only with the greatest 
of caution. Our experience to-date suggests that the Staggers Act. on the whole, has benefited the rail 
industry and the customers they serve. 

Sincerely, 


James Grech 

CONSOL Energy Sales Company 
Senior Vice President - Marketing 
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Ihijjlc * Senm* l^jwiw}|mnll 
NORCAL WASTE SYSTEMS. INC. 


August 3, 2007 


The Honorable Nancy Pelosi 
Speaker of the House of Representatives 
235 Cannon House Office Building 
Washington, DC 20515 

Dear Madam Speaker: 

I am writing to express my deepest concern for S, 953 and H.R. 2125, the Railroad 
Competition and Seivice improvement Act of 2007, introduced by Senator James L. 
Rockefeller, IV (WV) and Representative James L. Oberstar (MN-8). 

My company, Noroal Waste Systems, Inc., located in San Francisco, California, is in the 
solid waste industry. We are constantly exploring sustainable transportation methods that 
will minimize our greenhouse gas emissions (GHG). We have been working with rail 
transportation companies to deliver residual waste to our disposal site, thereby reducing 
freeway congestion and excessive GHG emissions. 

The rail industry is a critical partner of our business as we move toward shipping our 
municipal solid waste via rail. As Norcal continues to grow and expand, it is imperative 
that the rail industry remains healthy and efficient in order to meet the increasing 
demands placed on our company and on the solid waste industry. If passed into law, S. 
953 and H.R. 2 1 25 will undermine the rail industry’s incentive to provide requisite 
infrastructure and growth, thus leading to increased costs passed on to shippers and a 
decline in service altcniatives. 


1 encourage your vigorous opposition to S. 953 and H.R. 2125 and any other legislation 
that attempts to rc-regulate our nation’s railroads. History has shown that excessive 
governmental railroad regulation is ineffective and has proven detrimental to our 
economy. 


Sincerely, 



Michael J. Saiigiacoqt^/ 

President and Chief Executive Officer 


160 PACIFIC AVCNUt, .SUII E ZOO • SAN FHANCISCO, CA 941 1 1 • TELEPHONE ( 415 ) 875-1000 
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’he ScoLiisr Cymcanv 
202V Dodge S-reei 
Omaha, NG 68 ''02 

402-342-3SOO 
Wats 800*4e8-3SDO 
Fbk 402-342-5568 

WWW scoulsf com 


August 30, 2007 


i iic i lonorablc (.'huck 1 iagol 
1 nited States Senate 
248 Russell Senate {jlTice Building 
Washington. D.C. 20510-2705 

Re; S,953 


Hoar Senator Hagel; 


\ he Scouiar C ompany is century-old agriculture firm engaged in marketing commodiiie.s 
yK'halis . Our annual rail transportation budget exceeds S200 million, with an additional 
S i 00 tniilion spent on other modes of transportation. Wliile we understand that selected 
railroad practices have led to increasing frustration among shippers, we are very 
concerned about the approach taken in S. 95.3 and believe it may well datnage the ability 
of rail-dependent husinc.sscs to compete successfully. 

We bclie\'e it is imperative for the railroads to be exposed to the forces of supply and 
demand just as their shippers arc. In the last decade or more, wc have seen rail earners 
respond in a variety oi vvays to rapidly changing market conditions, fhey have done so 
w iih both infrasintcturc improvements and rate relationships. This Is a dynamic proces.s 
in which isolated instances of apparent inequality are inevitable. Yet, (he efforts of 
go\'ernmcnt to repair this through a regulated rale-setting process is likely to cau.se 
imbalance and di.sioilion tltrougluml the entire system and to sjiread the disadNunuige 
from a few to most. 

W'e urge you to oppose S.95.3 and any oiber legislation designed lo re-regulale the U.S. 
rail industry, 


Smeereiy. 



Todd .1. Mc()uccn 
Senior Vice I’rcsideni 


■i.lNRkjd 
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Stolt-Nielseii 'D'anspartatioii Groiq) Inc. 


A subsidiary ol Slolt Rail Services Division Tel; (281) 457-0303 

Stolt-Nlelsen S.A. 15635 Jacinioport Boulevard Fax (281) 060-6921 

Houaton, TX 770tS>6534 
U.S.A. 

July 17, 2007 

The Honorable James L. Oberstar 
Committee on Transportation and infrastructure 
2165 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Oberstar. 

I am writf;^ this as a current and long time rail shipper and tn reference to the pending S. 953 and 
H.R. 2125 on re-regulation of the U. S. RaRroad IfKtusfry. Assumed, the intent of this Is to have a 
broad, comprehensive, all encompassing bill that addresses all Issues between rail shippers and 
rail carrier the reality rs that this imII likely be an enormous, unwieldy, inefTIclent. and complicated 
bill that v^l neHher serve, nor foliate; it not be in the best Interests of the shipper or the rail 

carrier. The additional increase in direct /nfrastrudure costs lo private companies to administer, 
and an increase in the cost for additional Government Bureaucracy to oversee and administer 
would likely present an offset to the intended saidngs, and add addUonal indirect costs. 
Legislation would not manage, and this dynamic and mulU- variable market system requires a 
dynamic ’management’ system, both objec^e and st^'ectve, which the free market -place 
provides and nurtures. 

Acknowledging the obvious, the very ‘normal’ issues in any customer/supplier relationship for all 
Industrles/Markets, most of these issues should be left for resolution and management in the 
normal course of the dynamic Tree market' place. This Tree markef relationship has been proven 
to be robust and heafthy for businesses, consumers and the market place. 

Regulation will kilt entrepreneurial eptrit, incentive and fnitiative to consislently eorceJ and exceed 
at one’s personal and business performance levels - sis^nant and then deteriorating levels. The 
Radroads must have sufildent returns to relnveat for growth, infrastructure expansion and 
improvements to meet future demands - the shipper's needs. Regulation will not bo conducive 
for this; Instead, it will handicap the Intended purpose and will likely curtail infrastructure and 
capital repair and renewal, and new expansion - whlc^ wilt be detiimenlal to the Shipper, RaN 
Industry, US Government and the general Public. Rail infrastnicture will again begin to 
deteriorate and servloa levds wiH decflne. These consequential symptoms will be chronic and will 
metastasize throughout the system and suddenly become acute realizing a tremendous negative 
effect and cost. Our economy, growth, and securl^ is highly dependent on an efficient means of 
a transportation system that remains r^amlc and enable of confronting the new challenges and 
opportunities •> initiative, drive and competitiveness. (Free Market) Is the basis for the 'means’. 

It is bdieved that regulation will be detrimental to tt>9 health of the Rail Industry and the Industrfos 
that are dependent on all modes of transportation. The need and desire to excel and progress 
win be moot 

Please consider carefully, Ihis 'cure' is likely to be more damaging and harmful than the 
'symptom'; once Implemented, dlfRculi to halt or reverse. 

This letler Is against Bills S. 953 and H.R. 2125 re-regufatlng the Rail induslry. 

Sincerely, 


PAGE 
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Judson L. Brown 

Manager, Stolt Nielsen Rail Services 
Stolt Nielsen Transportatkm Group 


03/06 
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July 6, 2007 


The Honorable Jo Bonnear 
United States House of Representatives 
3 1 S Cannon Building 
Washingtan, DC 205 IS 

Dear Congressman Bonner: 

I atn a Norfolk Souftem enstomer and I have railcars either coinii^ in or going out on a weekiy 
basis. 

Service has been great since the beginning. However, I was a little surprised when I reoejved a 
telephone call fiom die Atlanta Operations Center on "Hiesday, July 3” asking if I needed service on 
Wednesday July 4“'. That’s right, they ealled me-'‘the custoinct'’-to find out if I needed rail service 
on a holiday. 

Never in my wildest dreams would I ever expect a “service” regulated or controlled by the 
government to call me. Unless, of oouise, I neglected to file my quarterly taxes! 

I believe Noifiilk Southern is doing such a good job for me because that is what it takes to get and 
keep customers. This is the driving force behind the free enterprise system. 

It has come to my attention that Soiaior Rockefeller and Congressman Oberstar have introduced 
legislation to regulate the railioad companies, I have deep coneems about S.953 and H.R. 2125 
because tlie railroads are vrorkiog better than ever. The system isn’t broke. Please don’t try to fix it. 

In concbiAin. in case fiiere is any doubt, 1 request that you oppose S.953 and HJR. 2125 and any 
that attempts to control our railroad. 






Sliada Matcrisb, XXC, 308 Woodward Conrt, Birmfnghain, AL 3SMZ 


JUL 16 2007 11:03 
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July 19,2007 



l am writing to express my concern and opposition to the Railroad Competition and 
Service Improvement Act of 2007, S.953 and H.R. 2125, introduced by Senator 
Rockefeller and Congressman Oberstar. I am very concerned that some want to re- 
regulate the railroad industry. 1 am also concerned that this legislation appears to only 
benefit a few specific industries at the expense of the larger group of rail shippers. We at 
Transioad America ship over $6,500,000.00 dollars of goods each year. This legislation 
would have a grave effect on our business and the consumers that benefit from our 
services. 

Since the Staggers Act of 1980 de-regulated the railroad industry, we have enjoyed 
continued improvement in rail service at a cost that has not kept up with inflation. We 
have seen many benefits derived from pricing that is driven by markets. Market driven 
pricing allows the railroad industry the ability to earn a fair cost of capital. Without 
revenues to maintain and expand die infrastructure we may see a very unhealthy rail 
transportation system in the near future. S. 953 and H.R. 2125 will take us back to the 
place we were before Staggers, where bardcruptcy and disinvestment in the system were 
commonplace. 

I urge you to support the current rail regulatory environment and vote to maintain our 
growing and customer friendly rail networic. Thank you in advance for your 
consideration regarding this critical issue, which would have a grave effect on business 
such as mine. 

Respectfully; 


Jim Newell 

President TLA Rail Logistics 
1 0407 Centurion Parkway North 
Jacksonville, Florida 32256 



165 


The Honorable James Oberstar 
United State House of Representatives 
2365 Rayburn House Office Building 
Washington, DC 20515 
Fax: (202) 225-0699 

Dear Congressman Oberstar; 

As a representative of Worthington Industries transportation interests we are strongly 
opposed to S. 953 and H.R. 2125, the Railroad Competition and Service Improvement 
Act Of 2007, introduced by you and Senator Rockefeller. 

Worthington Industries processes steel for use in the construction, automotive, hardware, 
lawn and garden, office furniture and many other industries and spends over $ 1 8,000,000 
annually on rail transportation. Due to the nature of our product line, rail has been and 
will continue to be a vitally needed mode for moving our product, particularly for 
intermediate and long haul. 

We believe that this bill will neither improve competition (i, e., lower price) nor improve 
service (i. e., provide greater rail car availability and lower transit time). Simply put, the 
control of prices and other marketplace limitations have not worked well in the past (pre- 
Staggers) and will not work any better in the future. 

The US needs a strong viable ever-improving and capacity-increasing rail system. We 
recognize that no system is perfect and that there are times when the railroads have not 
acted in the best interests of a particular shipper, even Worthington Industries. However, 
we believe that the marketplace, not the government, should prevail and that the specifics 
as articulated in this bill would be counter-productive and would ultimately lead to higher 
prices and deteriorating services. 

Please vote NO on S953/HR2125. 

Thank you for your consideration in this matter. 




July 12. 2007 c 

I ^ 





Director Logistics & Freight 
Worthington Industries 
200 West Old Wilson Bridge Road 
Columbus, OH 43085 
Fax: (614) 840-4112 



Roberts & Dybdahl Inc. 
My 13,2007 


The Honorable Congressman Bruce Braley 
UNITED STATES HOUSE OF REPRESENTATIVES 
1408 Longworth Office Building 
Washington, D C. 20515 

Dear Congressman Braley: 

My name is Donald B. Stratcr, and 1 am Executive Vice President of Roberts & Dybdahl Inc. 
Roberts & Dybdahl Inc. is headquartered in West Des Moines, Iowa and operates nine 
distribution centers throughout the Midwest, including one in Waterloo, Iowa. Roberts & 
Dybdahl Inc. brokers and distributes lumber and building materials and manufactures engineered 
wood products. In a typical year, Roberts & Dybdahl Inc ships several hundred million dollars 
of lumber and related products by rail from virtually all lumber producing regions in North 
America to its facilities and its customers’ facilities located primarily in the Midwest. I have set 
forth below Roberts & Dybdahl Inc.’s views concerning S. 953 and H.R. 2125. (the “Railroad 
Competition and Service Improvement Act of 2007”) 

The Railroad Competition and Service Improvement Act of 2007 is nothing more than an 
attempt by certain shippers to have the government reregulate the rail industry so as to give them 
cheaper tail rates. We all want to reduce our costs of transponation, but this is a potentially 
disastrous way to go about it. If certain large shippers are able to get their rates r^uced via 
regulatory mechanisms instead of through free market forces, we are aJlotving politics rather than 
economics to control the transpotlalion industry. This political manipulation will have the effect 
of diminishing the property and contractual rights of noncomplaining shippers while 
detrimentally impacting the railroads’ ability to maintain and attract the capital needed for 
improvement and expansion. It is hard to reach a conclusion other than that the proposed 
legislation will amount to a subsidy to certain large shippers at the expense of the shipping 
public. 

History has shown that railroads operate better and more efficiently when the transportation 
industry is controlled by market forces rather than governmental regulation. Reregulation of 
railroads is a costly and burdensome step backwards 


ROBERTS & DYBDAHL INC. 

Donald B. Strater 
Executive Vice President 

DBS/d 

P.O. Box 1908 • Des Moines, Iowa 50306-1908 • (515) 283-7100 * www.robeftsdybdahl.com 
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ROSEBURG 


July 26, 2007 


The Honorable Peter DeFazio 
U. S, House of Representatives 
Washington DC 20515 


Dear Congressman DeFazio: 

I am writing to you to express Roseburg Forest Products’ deep concern over S, 953 and 
H.R, 2125, the Railroad Competition and Service Improvement Act of 2007, introduced 
by Senator Roekfeller and Congressman Oberstar. 

My name is Andrew E. Jeffers, I am Traffic Manager - Rail for Roseburg Forest 
Products Company. In my current position, I am in charge of all rail shipments. lam 
responsible for all outbound and inbound tail slUpments averaging 18,000 railcars per 
year. Roseburg Forest Products is a manufacturer of lumber, plywood, particleboard, and 
engineered wood products. We have mills at Riddle, OR; Dillard, OR; Coquille, OR; 
Vienna, OA; Eupora, MS; Oxford, MS; Taylorsville, MS Louisville, MS; Missoula, MT; 
Weed, CA; Holly Hill, SC; and Russellville, SC;. We employ over 4000 in these 
operations. 

The rail industry is very critical in helping get our product to market as competitively as 
possible. In some of our operations, rail is responsible for about 60% of our outbound 
volume. 

Our annual shipments equate out to approximately 60 carloads per day and in order to get 
to market, we depend on competitive ffeight rates, a good car supply and quick transit 
times, Obviously we require a good strong rail transportation network in order to support 
this volume. 

Rail Transportation was deregulated over 25 years ago because our Nation’s 
transportation infrastructure was deteriorating rapidly and regulation was not helping. 
Deregulation has not been an easy path to follow but the transportation industry has 
turned around as a result. Railroads are now investing in equipment and working to 
expand capacity. 

We do have issues with the railroads but we strongly feel that government sponsored 
regulation is not the answer to the problems we face. We feel this sort of intervention is 


P.O.BOX 1088 • ROSEBURG, OREGON 97470 • (341)679-0811 . FAXNO. (541) 679-2S40 
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unnecessary and in the end will only put the railroads back in the same situation they 
■were facing in the 1970’$. 

In conclusion, we request that you oppose S. 952 and H.R. 2 1 25 and any legislation that 
attempts to re-regulate our nation’s railroads. 

Sincerely, 

Andrew E, Jeffers 
Traffic Manager - Rail 



My 17, 2007 


The Hon orable Baibaia Lee 
U.S. House of Representatives 
1724 Longworth HOB 
Washington, D.C, 20515 

Dear Congresswoman Lee; 

1 am writing this letter on behalf of Pacific Coast Container (PCC) Logistics. Headquartered in 
Oakland, CA as a part of our Nation’s rail network, PCC ships and receives 1,140 carloads each 
month at locations in Los Angeles, CA, Oakland, CA, Tacoma, WA and Seattle, WA. I 
understand that policymakers in Washington are considering legislation such as S. 953 and H R, 
2125 that would re-regulate the rail industry. 

The railroads’ ability to continue to make the investments is necessary for customers like us to 
grow our business. Our growth and success is now being threatened by this proposed re- 
regulation legislation These Bills could very easily cost the rail industry and its customers 
billions of dollars in lost opportunities. The residual effect would prevent the caniets fiom 
improving inftastructure and raaintaining current service levels. This inefficiency would filter 
down to shippers and eventually consumers, in the form of increased costs, reduced service 
levels and inadequate transportation options. 

We strongly oppose any move to re-regulate the railroads and ask that you oppose S. 953 and 
H.R. 2125 and any legislation that seeks to re-regulate our nation’s railroads. The continued 
success of our company depends on it. 


Sincerely, 



Michael McDonnell 
President, PCC Logistics 
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PAVERS SUPPLY COMPANY 

"Qualify Road Building Materials Since 1918" 

P.O. BOX 2671 
CONROE, TEXAS 77305 
PHONE (936) 756-6960 
FAX (936) 756-6903 

Plant Locations: 

Conroe (936) 756-2722 Huntsville (936) 291-6169 
Montgomery (936) 597-6669 Cleveland (281) 432-2722 

July 26, 2007 

Representative Nick Lampson 
436 Cannon House Office Building 
Washington, D.C. 20515 

Dear Representative Lampson: 

I have heard Washington policy makers, led by Senator Rockefeller and Congressman Oberstar, plan to re- 
regulate the railroad industry in the United States. This legislation under S. 953 or H.R.2125, the Railroad 
Competition and Service Improvement Act of 2007 could potentially return the railroads to the regulatory 
environment which existed prior to the Staggers Act of 1980. It is for this reason we believe this bill should be 
defeated. 

Prior to 1980, we experienced the effects of an overly regulated railroad industry. Poor service, inadequate 
equipment and unreaiistlo rates were common. Since 1980, the unregulated railroads which serve us have 
lowered rates. Increased the tons of material delivered and done so in shorter delivery cycles. The current free 
market control In the railroad industry Is providing the needed goods and service without unnecessary and costly 
government regulation. 

The superior highway system In the United States provides our nation a competitive advantage in the global 
marketplace. The railroad system Is no less essential to our economy. The monetary investment required to 
build and maintain a quality rail transportation network is on scale similar to the highway system. The difference 
Is railroads are privately funded. Keeping an efficient railroad system demands a high level of Investment on an 
ongoing basis. However, the ability to make this required investment is threatened by the legislation proposed 
in S. 953 and H.R. 2125. 

For 33 years we have relied on railroads for transportation of aggregates used in road construction. As a result, 
we have shipped over 9.2 million tons of material by rail over the past ten years. Railroads will continue to be 
the most efficient means to deliver the products we need. We strongly urge you to keep our railroad system 
financially self sufficient and independent of unnecessary government regulation by voting your opposition to S. 
953 and H.R. 2125. 

Sincerely, /9 f) 


'Gene E. Smith ^ 
Pavers Supply Company 
Secretary-Treasurer 




GS/gs 

Cc: Senator Kay Bally Hutchinson 
Rep. Ted Poe 
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July 10,2007 


Senator Mike Crapo 

United States Senate 

239 Dirksen Senate Office Building 

Washington, D.C. 20510 

Dear Senator Crapo: 

I represent Fiesta Farms, Inc., located in Nyssa, Oregon shipping 4 carloads of onions per month, 
(7 months only) with an annual rail transportation budget in excess of $ 160,000.00. 1 understand 
that policymakers in Washington are considering legislation such as S. 953 and H.R. 2125 that 
would re-regulate the rail industry. 

The railroad’s ability to continue to make the investments necessary for customers like me to 
grow is now being threatened by this re-regulation legislation currently being proposed. These 
bills could very easily cost the rail industry billions of dollars. The residual efiect would prevent 
the carriers from improving infrastructure and maintaining current service levels which would 
eventually filter down to the shippers in the form of increased costs and reduced service levels. 

We strongly oppose any move to re-regulate the railroads and ask that you oppose S. 953 and 
H.R. 2125 and any legislation that seeks to re-regulate our nation’s railroads. 


Sincerely, 



Garry 

Fiesta Farms, Inc. 
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Stevedoring & Logistical Services 


July 12, 2007 


Congressman Jams Oberstar 
2365 Rayburn House OfiSce Building 
Washington, D. C. 20515 

Congressman Obeistar, 

I represent Associated Terminals in New Orleans, Louisiana. We load approximately 
250 cars per montlL I understand that policymakers in Washington are considering 
legislation that would re-regulate the industry and undo the progress made since the 
Staggers Act de-regulated them in 1980 minimizing returns on capital and making it 
difficult to invest in the infiastructure improvements, maintain rmlroad assets and 
institute ‘cutting eJge’ safety programs. 

Since the Staggers Act was passed in 1980, we have seen remarkable improvements 
in the overall health of the railroad indushy. Frei^t rates have declined while 
service and the overall condition of tail infiashncture have dramatically iirrproved. 
Increased efficiency and improved service stemming from their investments has 
enabled the rail industry to ^veit significant amounts of business from our highways 
to the intermodal option. Our nation's highways are severely cmigested and an 
increased reliance:on freight railroads can significantly reduce the congestion 
problem. Througli increased fuel efficiency and reduced emissions, railroads provide 
an ^vironmentally sound alternative to shipping goods via highways. 

However, none of this would have been possible without the billions of dollars that 
the railroads have invested in new technology to improve locomotive and car fleets. 
To maintain theserhigh standards, railroads will need to continue fitat level of 
investment in the mfiastructure. Their ability to do so is now being threatened by die 
re-regulation legislation currently being proposed.^ S. 953 and HJl. 2125 would cost 
the rail industry more than $2 billion per year in lost revenues. The residual effect 
would prevent the carriers from improving infrastructure and maintaining current 
service levels winch would eventually filter down to the shippers. 

We strongly oppose any move to re-regulate the railroads. 



Associated Termintais, L.L.C. ■ 134Z Highway 4A n Reserve, Louisiana 70084 
Telephone: (9S5) }30-4S20 ■ Facsimile: (985) 536-4521 ■ www. assoclatedterininals . 


@001 





173 



J.B. HUNT TRANSPORT, INC. 


July 3, 2007 

The Honorable John Booztnan 
United States House of Representatives 
Washington, DC 20515 


Dear Representative Booztnan: 

In 2007, J.B. Hunt will ship nearly 700,000 intermodal loads, with rail transportation costs 
approximating $850 million. I understand that policymakers in Washington are considering 
legislation that would re-regulate the industry and undo the progress made since the Staggers Act 
de-regulated them in 1980. 

Since the Staggers Act was passed in 1980, we have seen remarkable improvements in the overall 
health of the railroad industry. Freight rates have declined while service and the overall condition 
of rail infrastructure have dramatically improved. Increased efficiency and improved service 
stemming from their investments has enabled the rail industry to divert significant amounts of 
business from our highways to the intemtodal option. Our nation's highways are severely 
congested and an increased reliance on freight railroads can significantly reduce the congestion 
problem. Through increased fuel efficiency and reduced emissions, railroads provide an 
environmentally sound alternative to shipping goods via highways. 

However, none of this would have been possible without the billions of dollars that the railroads 
have invested in new technology to improve locomotive and car fleets. To maintain these high 
standards, railroads will need to continue that level of investment in the infrastmcture. Their 
ability to do so is now being threatened by the re-regulation legislation currently being proposed. 
S. 953 and H.R. 2125 would cost the rail industry more than $2 billion per year in lost revenues. 
The residual effect would prevent the carriers from improving infrastructure and maintaining 
current service levels which would eventually filter down to the shippers. 

We strongly oppose any move to re-regulate the railroads. 


Sincerely, 



Paul Bergant, 

President, J.B. Himt Intemtodal 


P.O. BOX 695 


LOWELL. ARKANSAS 72745 


501-820-0000 




174 


07/12/2007 22: IG 3100233583 LB/flND STEEL 


PAGE 04 



Levand Steel & Supply Corporation 


Ferrous find Non-Ferrous Pfoducla 
Batla&i/Caur7te^.^-e^gW Spedallsis 


12962 W.WashinglffliBW, (31018234453 Eastern Olslon: 

Los Angelas. CA 00066 (800) 442-11180 1849 Cresivmod avd. (305)966-1111 

Mailing Atlares! Fnx: (310) a23-35ISt Iraniltile.AL 35210-2049 Fax:(205)956-2258 

P.O. Box 24846 
Lw Angeles, CA BOOP-I 


My 13, 2007 


The Honorable Doris Malsui 
222 Cannon House Office Building 
Washington, DC 20515 


Dear Honoiabie Doris Matsui 


I represent Levand Steel & Supply in Lbs Angeles, CA. Levand Steel & Supply ships 30 
carloads per month with an annual rail faanspotlation budget in excess of $1,000,000. I 
understand that policymakers in Washington arc considering legislation such as S,953 
and H.K. 2125 that would te-reguiate the rail Industry. 

The railroad’s ability to continue to make the investmenta necessary for customers like 
Levand Steel & Supply to grow is now being threatened by this le-regulation legislation 
currently being proposed. These Bills would very earily cost the rail Industiy billions of 
dollars. The residual effect would prevent die carriers :fom impcovlog Inifa^cture and 
maintaining current service levels which would eventually filter down to the shlppcre in 
the form of increased costs and reduced service levels. 

Wc strongly oppose any move to ro-regulate the railroads and ask that you oppose S.953 
and H.R. 2 1 25 and any legislation that seeks to re-regulale our nation’s railroads. 


Sincerely, 


J<»^h Cordher 
President 

Levand Steel & Supply 
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July 6, 2007 


TTie Honorable James Oberstar 
2365 Rayburn House Office Building 
Washington, DC 20515 

Dear Honorable James Oberstar 

1 represent Keywell L.L.C. in Chicago, IL. Keywell, LX.C. ships 3000 carloads per year, 
with annual rail transportation costs in excess of $30 million. I imderstasd that 
policymalceis in Warrington are considering legislation that would ts-iegulate die 
industry and undo the progress made since the Staggers Act de-regulated them in 1980. 

Since the Staggers Act was passed in 1980, we have seen remarkable improvements in 
the overall h^di of the railroad industry. Freight rates have declined while service in the 
overall condition of rail inftastructure has dramatically improved. Increased efficiency 
and improved service stemming from their investments has enabled the rail industry to 
divert significant amounts of business thim our highways to the inteimodal option. Our 
nation's highways are severely congested and an increa^ reliance on freight railroads 
can significantly reduce the congestion problem. Through incieased fiiel efficiency and 
reduced emissions, railroads provide an environmentally sound attemative to shipping 
goods via the highways. 

However, none of this would have been possible wititout the billions of dollars that the 
railroads have invested in new technology to improve locomotive and car fleets. To 
maintain these high standards, railroads t^ll need to continue that level of investment in 
the inftastructure. Their ability to do so is now being tbreatened by the re-regulations 
legislation cunently being proposed. S. 953 and H.R. 2 125 would cost the tail Industry 
more than $2 billion per year in lost revenues. The residual effect would prevent the 
carriers from improving inftastructure and maintaining tairrent sravice levels which 
would eventuaUy filter down to the shippers. 

We strongly oppose to any move to re-regulate the railroads. 



E.G. ElUoott, Jr. 

Keywell, L.L.C. 

Senior VP Transportation 
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“ The Independent Stack Train Service” 

1 1 800 S. 75tti • Suite 2N • Palos Heights, iL 60463 • (800j 935-085 1 • Pax (800) 935-5305 


June 29, 2007 

Mr. Timothy Johnson 

U.S, House of Representatives 

1207 Longworth House Office Building 

Washington, DC 20515 

Dear Mr. Johnson, 

I represent Interdoin Partners in Palos Heights, Illinois. Intcrdom Partners ships 8,000 shipments 
per month, with annual rail transportation costs in excess of $50,000,000.00. 1 understand that 
policymakers in Washington arc considering legislation that would re-rcgulate the industry and 
undo the progress made since the Staggers Act de-rcgulated them in 1980. 

vSince the Staggers Act was passed in 1980, we have seen remarkable improvement in the overall 
health of the railroad industry. Freight rates have declined while service and the overall condition 
of the rail infrastructure have dramatically improved. Increased efficiency and improved service 
stemming from their Investments has enabled the rail industry to diveit significant amounts of 
business from our highways to the intcrmodal option. Our nation’s highways are severely 
congested and an increased reliance on freight railroads caji significantly reduce the congestion 
problem. Through increased fuel efficiency and reduced emission.s, railroads provide an 
environmentally sound alternative to shipping goods via highways. 

However, none of this would have been possible without the billions of dollars that the railroads 
have invested in new technology to improve locomotive and car fleets. To maintain these high 
standards, railroads will need to continue that level of investment in the infrastructure. Their 
ability to do so is now being threatened by the re-regulation legislation currently being proposed. 
S.953 and H.R. 2125 would cost the rail industry more than $2 billion per year in lost revenues. 

1 he residual effect would prevent the carriers from improving infra.structure and maintaining 
current service levels which would eventually filter down to the shippers. 

We strongly oppose any move to re-regulale the railroads. 



President 
Interdom Partners 
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Massey Energy Company 


Massey Energy 


Post Office Box 26765 
Richmond. Virginia23261 
4 North Fourth Slrcel 
Richmond, Virginia 23219 


July 20. 2007 


Congressman Jim Oberstar 
2365 Rayburn House Office Buifding 
Washington, DC 20515 


Dear Congressman Oberstar: 


I represent Massey Energy Company in Richmond, VA. Massey Energy ships approximately 
400,000 carloads of coal per year. Our product goes primarily to the electric utility and steel 
industry. It is my understanding that policy makers in Washington will soon consider legislation 
that would re-reguiate our nations railroads. Should legislation of this type become law, the 
progress made in the post Staggers era would certainly be reversed. 

Since the Staggers Rail Act became law in 1980, we have seen remarkable improvements In the 
overall health of the railroad industry. Freight rates have declined while service and the condition 
of infrastructure improved. Increased efficiency and improved service stemming from the carriers 
investment back into their systems has enabled the rail industry to divert significant amounts of 
business from our highways where public funding is required to the rails where private investment 
pays the bills. Increased reliance on freight railroads will significantly reduce congestion on our 
nations highways Increased fuel efTiciency and reduced emissions provide an environmentally 
sound alternative to shipping goods via public roads. 

None of this would be possible without the billions of dollars invested by railroads in new 
technology to improve locomotives and car fleets. Railroads will need to continue that level of 
investment to maintain the gains achieved In the post Staggers era, Their ability to do so will be 
threatened should re-re-regulation become a reality. Senate Bill 953 and H.R. bill 2125 would 
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Congressman Oberstar 
July 20, 2007 
Page 2 


cost the nation’s railroads in excess of $2 billion annually in lost revenues. The residual effect 
would prevent the carriers from reinvesting in infrastructure and maintaining acceptable service 
levels. The fallout would eventually filter down to shippers and consumers. 

We strongly oppose any move to re-regulate the nation’s railroads. 


Sincerely. 


Thomas J. Kielty 
Vice President 
Transportation & Distribution 
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13Ca)SW FiftK Avcnnc, Svule 2929 
Porlland, OR 97201 USA 
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COLUMBIA GRAIN 


Main Offictr. 5C3-224 S624 
Fax: 503-241-0296 
mvw.coluD)biagraln.<om 


August 21, 2007 


The Honorable Earl Blumenauer 
U.S. House of Reprasenlatives 
1406 Longworth House Office Building 
Washington, D.C. 20515 

Dear Congressman Blumenauer: 

I represent Columbia Grain Inc. We am hcadquaitened in Portland. Columbia Grain loads 
and/or unloads approximately 4200 carloads of grain per month. We spend approximately 
$100 million per year for rail transportation. I understand that policymakers in 
Washington ai'e considering legislation such as S. 953 and H.R. 2125 that would le- 
regulate the mil industry. 

The railroad’s ability to continue to make the investments necessaiy for customere like 
Columbia Grain to grow and prosper is being threatened by the re-iegulation legislation 
currently being proposed. These Bills could very easily cost the rail industry billions of 
dollars. The residual effect would prevent the earners from improving infrastructure and 
maintaining cuiicnt service levels, which would eventually filter down to the shippera in 
the form of increased costs and leduccd service levels. 

We strongly oppose any move to re-regulate the railroads and ask that you oppose S. 953 
and H.R. 2125 and any legislation that seeks to re-regulate our nation’s railroads. 

If you or someone on your staff has any questions please do not hesitate to give me a call. 


Yours truly 


Tliomas J. Hammond 
President and CEO 
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July 12.2007 


The Hoitoitible Brian Bain) 

Cormnittec on Tran^MMiatioii nd IsfrastTuccure 
U.S. HvUMufRc^coaitstiTes 
Wa^ini^^ D.C. 20515 

Dear Conff'cssman Bai/d: 

I rtfMTfssezit Pacific Continental Shippers, IXC In Everett, WA. Pacific Cmtinenta! 
Shippers, LLC ships I TtOOl!^ bitennodal units aonuaily, with at annual treD^Kntafion 
budget In exceaa of 930,000,000, I undentand that policynudceni m Washington are 
conritiering legislarion such aa S. 953 and HJl. 2125 fiwt would re^egulate the rail 
industry. 

The railroad*! ability to ccmtlmiB to luake the iovestmenla otsceaairy for customas Kke 
Pacific Conriacnia] Shippers, LLC to ^uw ia now being Qircatcaed by tins te^r^uUtion 
legislation cumntly beiag psopoeed. 211610 Billa could very easily cost the nil industry 
bilUons of doilars. tlie reekhnl effect would prevent the carriera finn imtnoving 
Infrastructure end meiotaioing current aerviee levels wfaiob would evcnivally filter down 
to the shippers tn the form of inenssed costs and reduced soMce Icvds. 

We stron^y oppose any move to re-regulate the nilioeds and ash that yew oppose S. 953 
and H JL 2 125 end any tegialatioo tfiid seeks to re-rcgolale our iMikm'a nihoads. 


Sincerely, 



is — 

Jebm M, Chasicen 
President 

PjKtfic CoAtiuenlal Shippers, LLC 
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Specialty Laminates USA, Inc. 


■ — 

1740 West StH Eugene, OR 97402 
(541) 343-5383 fax; (541) 343-5717 


Coaimittee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman DoFazio: 

I represent Specialty Laminates USA, Iiio in Eugene, OR. Specialty Laminates ships 8 
-10 rail cars per month, with a annual rail transportation budget in excess of .$500,000. 
1 understand dial policymakers in Washington are considering legislation such as S, 

953 and H.R. 2125 that would re-regulate the rail industiy. 

The railroad’s ability to continue to make the investments necessary for customers like 
Specialty Laminates to grow is now being threatened by this re-regulation legislation 
currently being proposed. These Bills could very easily cost the rail industry billions of 
dollars. The residual effect would prevent the carriers from improving infrastructure 
and maintaining current service levels which would eventually filter down to the 
shippers in the form of increased costs and reduced service levels. 

We strongly oppose any move to re-regulate the railroads and ask that you oppose S. 
953 and H.R. 2125 and any legislation that seeks to re-regulate our nation’s railroads. 


Sincerely, 

Randy ffintzley 
Production Manager 
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August 11, 2007 


The Honorable James Oberstar 
2365 Rayburn HOB 
Washington, DC 20515-2308 


Dear Mr. Oberstar, 

I represent Progress Rail Services Corporation (Progress Rail) in Fairmont, Minnesota, a 
company that is a major supplier of products and services to the railroads. 1 am writing to 
express my strong opposition to the Railroad Competition and Service Improvement Act of 
2007, S. 953 and H.R. 2125, currently being considered by policymakers in Washington, D.C. 
This legislation would have a harmful impact on our business and on me personally as a citizen 
and employee. 

Progress Rail has benefited greatly from the deregulation and competition among the railroads. 
Since the Staggers Act was passed, we have seen remarkable improvements in the overall 
health of the railroad industry. Freight rates are very competitive, and service and overall 
condition of rail infrastructure have Improved. Productivity has increased 167 percent, train 
accident rates have dropped 70 percent and rail traffic has grown by 95 percent. As competition 
and efficiency among railroads have grown, companies such as Progress Rail have benefited 
from greater opportunities to provide parts and services to the railroads, helping them keep up 
with increasing demands. 

The freight railroad industry in the United States has served as a beacon for other countries 
around the world. I want to see this industry continue to thrive and set the standard for rail 
shipping everywhere. I fear that, if passed, this legislation will cause all the advances made in 
the rail industry to grind to a halt. We must continue to move forward, and continued 
deregulation is vital to the future of railroads. 

I urge you to consider the negative impact this legislation would have on our nation's economy 
and to vote against it. Thank you for your consideration of this critical issue. 

Sincerely, 


Randy Chubaty 
National Sales Manager 
Progress Rail Services 
1720 Knollwood Dr. 
Fairmont, MN 56031 
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September 5, 2007 


The Honorable Janies L. Oi|*ratir 
Mlntwsota, Chainnaa 
U.S. CoRgness 

216S Raybura House Building 
Washington. DC 20S12 

Dear Congressman Obci 

1 icpmseot Washifl MiHs Company in Niagara Falls, New York. Washington Milts 

ships In excess of 500 c«H« lads annually. wiA ■nfiiml tjanspoitstioD costs m olccss of S500K.. 

1 understand that poiicysw tors b Waahingtoa are considering iegjglatkm that would re-regutate 
the Industry and undo die | fogress made since die Staggen Act da-teguiated ftem in 1980. 

Since die Slagged Act was passed in 19d0, we have seen renariablB improvements in 
Ibo overell health of the railroad iadustry. Fici^t tstos have declined while service and overall 
condition of rail infiastruoture has dramatkally improved. locreasod efficiency and improved 
S^ice stemming &om ^ir investments has aruihled the raQ faufoatry 1o diveit significant 
arooants of busiiMss fnxhlour higbw^ to die rods. Our nation's highwuye are severely 
congested and an incroaaa reliance oo fieight raflroads cansigotficanUy reduce the congestion 
pfogram. Through increaro fuel eSielaicy and reduced emiasions, raifareds provide an 
environmentally souod altemsdve to shtj^ii^ goods via faigbwi^. 

However, none oIp this would have boea possible without the billioiis of dollars that the 
nilraads have invested m new technology to improve locomotive and car fleets. To DiaiaUin 
tbeechig^i Etandarek.ieitrDads Will need to ccstinue that level of kvestment us the fiittne. Their 
ability to do so is now bajbg tfarealcnad by tfte ro'TegulatioQ Icj^slatioa cunont^ being proposed. 
S.953 a«dK.Rr212i wo^ cost the rail industry more than |2 billion per year bi lost revenaas. 
The residual effect would prevent the cairlera fiora improvuig btfrastsucture and malstatning 
cuntit service levels wisoh would eveotudiy fitter down to the shippora. 

Wt stroogly opjose any move to rc-regolate the railroads. 


Sinccrsly, 

Fnutk Tstarico 
Transportation Administrator 


FT/d! 


P.O. BOI 423 « laoi euhr^ Ave • Niagara fUls. NV 14302-0423 • Tet: 716-3796600 800-326-1866 Far. 716-2766650 • Mw.wasTiV^Urnrrillls.cym 
NcrOi Qanan. MA • Nlmorir 7ili», CwaSa * rorwvanda. Nr • Nlj^aq RO;. Nr • Sun PrelrU. W) * (Wnnoiin. I * Bolins, Chins • ManciKier, UK • OrMnssr, Hemw 
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PIGGYBACK PLUS 

the CaOKBUfLDiNG 
1070 NW MURRAY RD„ STE. C 
PORTUND, OR 07229 


5a3.6«-2300 LOCAL 
S00-327'^<149 U$A 

soa-Q'iTaiie fax 

sdrvTcadpiagy.ccHn E-MA(L 


July 20, 2007 


The Honorable Peter DeFazio, 

Committee on Transportation and rnftastmcture 
U.S. House of Representatives 
Washington, D.C- 20515 

Dear Congressman DeFazio: 

.1 represent Piggyback Plus in Portland, OR. Piggyback Plus ships 1000 per month, with 
a annual rail transportation budget in excess of 15,000,000. 1 understand (hat 
policymakers in Washington are considering legislation such as S. 953 and H.R. 2125 
that would re>regulate the rail jndustiy. 

The railroad’s ability to continue to make the investments necessary for customers like 
Piggyback Plus to grow is now being threatened by this re*rcgulation legislation currently 
being proposed. These Bills could very easily cost the rail industry billions of dollars. 

The residual effect would prevent the catriers from improving infrastructure and 
maintaining curretit service levels which would eventually filter down to the shippers in 
.the form of increased costa and. reduced service levels. 

W© strongly oppose any move to re-regulate the railroads and ask that you oppose S. 953 
and H.R. 2125 and any legislation that seeks to re-regulate our nation’s railroads. 


Sincerely, 




Erik Maki 
President 
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BoxE 

Toiono, iL eieao 
Phone: (217) 405-6630 
Fax: (217) 485-5143 


Dear Congressman Oberstar, 

As a ma^or user of our nation's railroads. Grand Prairie Coop, Inc. has 
great interest in seeing that cur nation's rail system remains healthy 
and visbie. I understand that policy makers in Washington are 
considering legislation that would re-regulate the industry ana undo 
the progress made since the Staggers Act deregulated them in 19B0. 

The rail industr>' is essential to our ecor.omy. It is also one oi the 
most capital-intensive industries in the country, and provides for its 
own infrastructure and other capital needs without major public 
subsidization. To do this, railroad.*; must earn enough revenue to 
maintain their systems and expand them as cur economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator 
Rockefelier and Congressman Oberstar, would significantly reduce 
railroad revenues by forcing upon them governmentally mandated price 
"competition" ivhich the free market would not otherwise sustain. As a 
result Che railroads’ revenue may well fall below the level of capital 
needed to maintain their system and services. 

Grand Prairie Coop, Inc. has benefited greatly from railroad 
deregulation, as the rail network is in much better condition today 
than it. was before deregulation. In fact, due to the influence of the 
de-regulated marketplace rail service is safer, more reliable, far more 
efficient, and less costly. The situation has been good, nor. only for 
the industry itself, but also for customers like Grand Prairie Coop, 
Inc., who use rail service extensively. 

We urge you to continue ycui support of the current rail regulatory 
structure. I believe this is the best way our company can guarantee 
continued access to a healthy railroad network, a network which is 
critical to our company's competitive success in the domestic and 
global markiatpiace . 

B.espectfully, 

Roger Miller 
General Manager 
1 South Calhoun 
Toiono, IL 6158C 
W 217--3et--665Cl 


■.7L--;;c-ruu( rr.i uo^qi Hi! UKHNU hKHJKlt lULUNU 


KAX NO. 2!? 485 5143 


GRAND PRAIRIE COOP, INC. 


July 6, 20C7 

Congressman .James Oberstar 

2365 Rayburn House Office Building 

Washington, DC 20515 
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ndependenl Dispatch Inc. 

a 


July 2 A 2007 


The Honorable Peter De Fazio 
Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman De Fazio; 

I represent Independent Dispatch, Inc. in Portland, OR. Independent Dispatch, Inc. ships 
1700 containers by rail per month, with a annual rail transportation budget in excess of 
S27 million. I understand that policymakers in Washington are considering legislation 
such as S. 953 and H.R. 2125 that would re-regulate the rail industry. 

The railroad’s ability to continue to make the investments necessary for customers like 
Independent Dispatch, Inc. to grow is now being threatened by this re-regulation 
legislation currently being proposed. These Bills could very easily cost the rail industry 
billions of dollars. The residual effect would prevent the carriers from improving 
infrastmeture and maintaining current service levels which would eventually filter down 
to the shippers in the form of increased costs and reduced service levels. 

We strongly oppose any move to re-regulate the railroads and ask that you oppose S. 953 
and H.R. 2125 and any legislation that seeks to re-regulate our nation’s railroads. 


Sincerely, 


Independent Dispatch, Inc. 




Gregory M. Gilbert 
President 
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The Honorable Gene Taylor 
House of Representativts 
2269 Raytrum House Office Building 
Washin^os.DC 20515 

Dear Congressman Taylor: 

As an inland port of entry, served by a Class 1 railroad, die Port of has great 

interest in seeing that our natiaa's rail system remains heahfay and viable. 1 understand that 
policy naJeers in Washington are considenDg legislation dial would re-regulate die iodustiy 
and undo the process made since die Stagers Act doegulsted diem in 1980. 

The rail industry is essmtifl] to out economy. It is also ooc of die most c^tal>iDtensive 
industries in die country, and provides for its own infrastructure and other capital needs 
without major public subsidizalkxi. To do this, raUroads must earn enough revenue to 
maintain their systems and expand them aS our econon^ grows. 

S. 953 and HiL 2125, legiaUtion recently introduced by Senator Rockefeller and 
Coogressman ObersS, would signifreandy reduce tsUtoad revenues by forcing upon than 
go v en u oentaDy mandatrH price •‘c omp e ti tion" whi^ die free marica would not odierwise 
sustaifu As a result the raiboada* revenue may well &J] below tbc level of capital needed to 
mamtam their systou and services 

The Port of Huntsville and the companies we save have benefited greatly from railroad 
deregulatkm, as the rail netwcMrk is in much better coftditioa today than it was bef^ 
deregulation. In fact, due to the influence of the deregulated nurfre^lace, rail service is 
safer, more reludile, for loote efficient, and less costly. The situatioit has been good, not 
only for the industry itself but also for our customers who use rad service extensively. 

We urge you to contbue your si^iport of the currest rail rcgulalocy structure. I believe this 
is the best way our company can guarantee continued access to a bealthy railroad network, 
a network which is critical to our customer's competitive success in frie doiriestic and 
global marketplace. 



Richard Tucker 
Executive Director 


/ach 
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July 9, /.OdV 


CoriKrvYvrraD JsioD Altmirc 
]‘^19Lon(^«Rb HoumOIMco Builiiing 
Wuhingtoo, DClOflS 

DvHr Con^e snnan Alltivc ; 

Asa m)^r usrr Olour nolidn's raitroack, Hub (^oup, Inc. >u<; prr^t inttrc-sHn <;eeiiit( Uui( tiur nalinnS nil 
systont rcnniRS healthy and vialiti;. T uiKicrHenti Ituil policy tnahers in Wa8luii|;lou wv ixxvsIdcriTi^ 
Ip^iRl.iiiciTi (hat would re-r^ulite the indusuy and undo tlK riadc 4ince (Ik SUitKcts Act 

deregulated then in 198U. Huh Oioup uhiiza ml intcrmodal to transport producu iltruuKhpui the Tinned 
■States In V006 Huh Gronp's reveaue eMCvcilvd Sl-7 bttlioit Huh ( irnup, its cushsiners anii nur 25<X> 
pTnployees nationwide are depertdent opou the raih cnniimnn]; thru usTe-stincni into tbeif undeilyhi^ 
mhvtmcrurc 


The rail LudustG' is esseidial lo uur ecouuniy* ahnimp. of the most capital mtenstvc induKfncv in ibe 
ixtiinlry, aitd priividc*^ fnr its own infruttructtue and other capita] needs widbout niujiti publin Hubsidizaoon. 
Tn iln thia, niltuHcls tniist earn cnoo^ reveoue to imjni&ijt tbrir ay^icuw and expand rhnrit .is oor econonny 
prows. 

S 953 and H.R. 2125. legiilation recently introdiiced by SuatM Jt^ockefeHei and ObcrflaCr 

v.*<>uld •di^niricantiy reducr milmad teventmbyfbrcutgupou Uwin (CuvemsKatally tnawtaied prke 
‘•aimpetition" which the free fDJfIret would not oihwwtsc sustain. As a lesoU ilic tuilioads' revenue may 
well fall hclow iIk level of capnal needed to Rtaiotaia their syctem ard .terviire* 

Hub (Jtvup. ins', tms beuelited KA-nily Fhom niinm! dcregulariori. a$ the rail network i.< in iiiucl) betiv; 
ttOiiditiuu iiKlay ituin il was hefure dacgultfittn. In ftet, dtir to tbe-ifitIueDOr ot the de^regalated 
liiuhvipUcc rail servk'c i.i safer, more reliable, far more eilicient, And less cosily Ttw siiuuiiitri has been 
good, not only for the industry icelf, but olso for costomers like Icompany iiatui:), wUn use rail servkc 
extensively. 


\V< urge you to continue yotic support of the current rail ieguli)Un,v.«lnMrUite. 1 believe this is dx bitt way 
our company can guaranlee continued acc»a to a hcal'.by tailtoad untwurk. a network wlllch is Cfitii'al tu 
uur L'uuipuity'k coinpciitiTC suevus in the domcKiic and global markrtpbcc. 


David Yeager 

ViceOuinnsa 

Chioi' ExeculKe Of&cer 


cc JcfTIlslier (via fa« 102-t;39-7439) 
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Hub Group, Inc. ^OSO Highland Parkway 
Suite 100 

Downers Grove, IL 60515 

Tefephone 630-271-3600 -Fax 630-964-6475 
wwvv.hubgfoup.com 



li-^ 


July 9, 2007 


Senator Barack Obama 

713 Hart Senate Office Building 

Washington, DC 20510 

Dear Senator Obama; 


As a major user of our nation's railroads. Hub Group, Inc. has great interest in ^seeing that our nation's rail 
system remains healthy and viable. I understand that policy makers in Washington are considering 
legislation that would re-regulate the industry and undo the progress made since the Staggers Act 
deregulated them in 1980. Hub Group utilizes rail intermodal to transport products throughput the United 
States. In 2006 Hub Group’s revenue exceeded $1.7 billion. Hub Group, its customers and our 2500 
employees nationwide are dependent upon the rails continuing their investment into their underlying 
infrastructure. 


The rail industry is essential to our economy. It is also one of the most capital-intensive industries in the 
country, and provides for its own infrastructure and otlier capital needs without major public subsidization. 
To do this, railroads must earn enough revenue to maintain their systems and expand them as our economy 
grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and Congressman Oberstar, 
would significantly reduce railroad revenues by forcing upon them govemmentally mandated price 
"competition" which the free market would not otherwise sustain. As a result the railroads' revenue may 
well fall below the level of capital needed to maintain their system and services. 

Hub Group, Inc. has benefited greatly from railroad deregulation, as the rail network is in much better 
condition today than it was before deregulation, in fact, due to the influence of the de-regulated 
marketplace rail service is safer, more reliable, far more efficient, and less costly. The situation has been 
good, not only for the industry itself, but also for customers like [company name], who use rail service 
extensively. 


We urge you to continue your support of the current rail regulatory structure. I believe this is the best way 
our company can guarantee continued access to a healthy railroad network, a network which is critical to 
our company's competitive success in the domestic and global marketplace. 



David P. Yeager 
Vice Chairman 
Chief Executive Officer 


cc; Jeff Usher (via fax 202-639-2439) 


The Knowledge-Dfiven Logistics Company 
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July 2. 2007 

The IlonombteHowsttd Coble 
United Sitates Rapieseiitative 
House Office Bldlding 
246t{ Keybum House !OfQce BuilJiu^ 
Washingtoo D.C. 20M5 


Dear R^reseBtaove Cubic: 


As a 0iajor user of out uation's lailtoadA, Shipping has gm( intt 
our uitioii's rail remuns heelthy viable. I ufideistund that polic] 

Wactbiugton arc ccotndcrir^ Iegisiatioa^rt^^Mildit'regu1i«ic (lie iudus&yi 
prugre^ made since ibc Staggois Aetderb^Med ibezn in lOSO. 

Ti>e rail industry is esaentiat to our aeonony. ti is uic of the most 

industries in the country, Afid ^vides ^ uwis in^rastivKtuic and OfheX^ 
without major pubUo subsidieation. To <h( ttps. rvlroadj must cam enouj " 
maintain their sysfems and expand iheiu as oor ccooomy grows. 

S. 953 and H.IU 3 125) legisbiiluu (eccnt^soArodoccd by Senator Rocke£^ 

CongTOdAfflaa Obentar, would signifieantip fcducc railroad revenues by t 
them govenunentaUy numilttird price "coeniictiUon" which the fixe r 
otherwise sustain. As a result the railroads’itvenue may well tall below didJe^ bf 
capiud nee<}ed tn TTndntaJu thcii system ftibd services. 

/.■\} ■ V 

Hatijio Shipping lias'bcnefitcd greatly dXmxailioad deregulauoD) as ihe i nfjlll in 
much bnUer crudhidn today than it wa» iM^re deregulation, tn fact, Joe ~ 
oTOv. dc*rcgulated<narkctpLace isil sendneiasafer) morereliahlc, IW 
leu costly. The situation tniO been goo<l,.xiot-oidy for tbn Industry ibeif, 
cu.'^omcfS like Haojin Shipping, who usr-mll service p.Yterwively. 



Wc urge you to contiaue your airport oirreni mi! mgulatory shtu 
this ia the best way our company can gueH^ntec ennrinued access to a 
network, a nerunork yvhich is cridoil <o cnTnpaay's competitive success^ 
dom^tic and global marketpUuc 


■WilUam F- Rodney 
Manaeins Duoctor 
Ilanjin Shipping 
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ANDERSON COLUMBIA CO., INC. 

P.O. Box 1829 • Lake City, FL 32056-1829 
(386)752-7585 • (386) 755-5430 FAX 






August 14, 2007 

Re; S. 953 and H.R. 2125, 

Dear 

As a major user of our nation's railroads, Anderson Columbia has great interest in seeing 
that our nation's rail system remains healthy and viable. I understand that policy makers 
in Washington are considering legislation that would re-regulate the industry and undo 
the progress made since the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastmcture and other capital needs 
without major public subsidization. To do this, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar, would significantly reduce railroad revenues by forcing upon 
them governmcntally mandated price "competition" which the free market would not 
otherwise sustain. As a result the railroads' revenue may well fall below the level of 
capital needed to maintain their system and services. 

Anderson Columbia has benefited greatly from railroad deregulation, as the rail network 
is in much better condition today than it was before deregulation. In fact, due to the 
influence of the de-regulated marketplace rail service is safer, more reliable, far more 
efficient, and less costly. The situation has been good, not only for the industry itself, but 
also for customers like [company name], who use rail service extensively. 

We urge you to continue your support of the current rail regulatory structure. 1 believe 
this is the best vvay our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company's competitive success in the 
domestic and global marketplace. 


Sincerely, 

Anderson Columbia Co., Inc. 

Brian P. Schreiber 
Vice President 
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1819 Olaricson Road. Suite 10O • Chosterfleid, Missouri 63017 
(636) 637«2600 • wvwr.bullmoo9etube.com 


July 27, 2007 


Congressman James Oberstor 
2365 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Congressman Oberstor 

As a major user of our nation's railroads, Bull Moose Tube Company has great interest In 
seeing that our nation's rail system remains healthy and viable. I understand that policy makers 
in Washington are considering legislation that would re.regulale the industry and undo the 
progress made since the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of Ihe most rapital-intensive 
industries in Ihe country, and provides for its own infrastru^re and other capital needs without 
major public subsidization. To do this, railroads must earn eni»jgh revenue to maintain their 
systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rordrefeller and Congressman 
Oberstar, would slgn'rficantiy reduce railroad revenues by forcing upon them govemmentally 
mandated price "competition" which the free market would not otherwise sustain. Asa result the 
railroads' revenue may well fall below the level of capital needed to maintain their system and 
services. 


Bull Moose Tube Company has benefited greatly from railroad deregulation, as the rail network 
is in much better condition today than it was before deregulation. In fad, due to the influence of 
the de-regulated marketplace rail service is safer, more reliable, far more efficient, and less 
costly. The situation has been good, not only for the industry itself, but also for customers like 
Bull Moose Tube, who use rail service extensively. 


We urge you to continue your support of toe current rail regulatory structure. I believe this is the 
best way our company can guarantee continued access to a healthy railroad network, a network 
which is critical to our company's competitive success in the domestic and global marketplace. 


Sincerely, 

Kathy Groh Canby 0 
Corporate Transportation Manager 
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Qvrolina Stalite Company 

MAlMU^ACTUOfltS Of ACGfiEGATf •'ST^l/TE" 

f>HON£ 7IU^-1S1S fikt 704^’1S72 

Drawer 1037 Salisbury, N.C. 2«l45-io37 


July }3, 2007 


Jason Altmire 

3419 Loh^wonJi House Office Bwldiog 
Wnhin«ton,DC 20511 

Fi*!(J02)22«-22'74 

Scat RcuTvsenonSve Alttnire: 

AS a major user of ournanon's railroads, Carolina Stalhe Company has grut imeren in seeia* chat our radon's rail 
sysufD remains beaidiy and viable. ] understand (hat poli^ mikefs io Wasfiington are considenn; |e|iSlaiion that 
would re-re£ulaie the industry and undo tftc progress iMde since the Stagjen Act dcregulared them In 1 98Q. 

TTic rail mdustiy Is eisentts) to our economy. It is aUo one of die mast uphaPIntensive industries in the eounoy, 
and provides for its ovm infrastructure and ether capital nee^fc wittiMt major public subsidiaarien. To do this, 
railroads must earn aiougb revenue to maintain their systems and expand there as our acuoomy grows. 

S. 953 and HX 2125, k^itlation recently introduced by Senator ItockeleDer and Congnsuman Oberstar, would 
signrfreantly reduce rmnrotd reveaues by forcing upon them govemmenlaJly mandated price "competition’* which 
the frre market would iwt oihetwisa sustain. As a resuK the railroads' revenue may well ftti below the level of 
eapiol needed lo maintain their system and services. 

Caroliiu Stalne Company has benefrord greyly from raiboad dctcgulaiien, as (be rail nacworlc is m much better 
coftdrUon tod^ihaa ft was before derefulsiOA. In lact, due to the influence of the dc^gulsud markatplece rail 
service is safer, more reliable, far more eflRcient, and less costly. The situation has been good, not only for the 
indttstry itself, but also for costomera like Cvol^ Stalite Company, who use rail service cxteniively. 

Wb urge you to continue your supponoftba current r^ regolttory stnicime. ] believe this is the best way nut 
company can guarantee condnued aceets to a heaWiy raiIrMd neiwofit. a network which is cntical to our company's 
competitTve »uceess Ut the domesne and global marketplace. 

Sincerely. 

Carolina Stalite Compony 



FaulHobo] 

Transportatiob Manager 
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The Honorable James Obasur 
United States House of Rcpresentwlves 
Washington, DC 205 J 5 

Dear Representative Oberstar 

As a major user of our z»tian‘s railroads, Central Sutes Enterprises, Inc. has ioterect in 
seeing t^t our nation's i:ail system remains he^hy, viable and competitive. 1 undastand 
that policy makers in Washti^oa are considering legislation that would re-reguiate the 
industry and undo the progress made since the Staggers Act dotgulated them in 1980. 

The rail industry is essential to our economy. It is also one of the roost capiiaJ-intecsive 
industries in the country, and provides for ih own infrastructure and other capital needs 
without major public subsidization. To do this, railroads must remain profrtable to 
maintain their systems and expand them as our economy grows. 

S.9S3 and RfL 2125 (iegislatton recently ram>duced by Senator Rockefeller and 
Congrr^fftnen Oberstar) would reduce rmkoad revenues by fevreing upon them 
govemraentally mandated price “competitkm’' which the free market would not otherwise 
sustaia As a result the rmlroads’ revenue may potentially fall below the level of capital 
needed to mainum their system and services. 


Central States Enterprises, Inc hae benefrted from railroad deregulation, as (he rail 
network is in much better condition today than it was before deregulation. In fact, due to 
the influence of the de>regulatcd marketplace, rail service is safor, more reliable, fhr more 
efficient, and less costly. 

Central Stales Enterprises, Inc. believes that while some issues may need to be addressed 
if) regard to the curreot environraent; S.953 and H.K 2125 are not the answer. 

We urge you to continue your support of the cuirent rail regulatory structure. 


Respectfull)^ 



/KmR. C^ppies 
Executive Vice President 
Central States Enterprise, Etc. 


:lmc 


CEWTRAL STATgS eWTERPniSES, tatC 
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The Cline Group 
3801 PGA Boulevard, Suite 903 
Palm Beach Gardens, FL 33410 
Telephone: 561-626-4999 
Fax: 561-626-4938 


July 3. 2007 

Daniel Inouye, Senator 

722 I iarl Senate Office Building 

VVashinglon, DC 20510 

Dear Senator Inoiiyc: 

As a major user of our nation's railroads. The Cline Group has great interest in seeing that our 
nation's rail system remains healthy and viable, 1 understand that policy makers in Washington 
arc considering legislation tliat would re-regulate the industry' and undo the progress made since 
the Staggers Act deregulated them in 1980. 

The rati industry' 's essential to our economy. It is also one of the most capital-intensive indu3trie.s 
in the country, and provides for its own infrastructure and other capital needs without major 
public subsidiyation. To do this, railroads must earn enough revenue to maintain their .systems 
and expand them as our economy grows. 

S. 953 and H.R, 2125, legislation recently introduced by Senator Rockefeller and Congressman 
Oberstar, would significantly reduce railroad revenues by forcing upon tltem governmehtally 
mandated price "competition" which the free market would not otherwise sustain. As a result the 
railroads' revenue may well fall below the level of capital needed to maintain their system and 
seivices. 


'Die Cline Group has benefited greatly from railroad deiegulation, as the rail nelw'ork is in much 
better condition today than it was before deregulation. In fact, due to the influence of the de- 
regulated marketplace rail service is safer, more reliable, far more efficient, and less costly. The 
situation has been good, not only for the industry itself, but also for customers like The Cline 
Group, who use rail service e.vtensivciy. 

We urge you to continue your support of the current rail regulatory stniclure. I believe this i.s the 
best way our company can guarantee continued access to a healthy railroad nelw'ork, a network 
which is critical to our company's competitive success in the domestic and global marketplace. 


Sincerely, 



Don.nld R. Holcomb 
Chief Financial Officer 
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Wat(8r D. Whitt 

Pre»4ent ftrat Ch<«f Executive Oftleor 


July 2, 2007 


CORPOFIATE OFFICES 
9014 heritage PKWY. 

SUITE 300 

WOODRIOGE. lUINOIS 60517-4939 
(630) 427.3001 • FAX (630) 739-1B17 
wwhrttdc:l<ppergroup.coiti 


Mr. Jerry Costello 

2406 Kaybum House Office Building 
Washington, DC 2051 5 


Dear Mr. Costello: 

As a major user of our natioii's railroads, Clip)>eT Exxpress Company has great interest in 
seeing our nation's rail system remains hcaldiy and viable. 1 understatxl ihai policy 
makers in Washington are considering legislation riiat would re-regulatc the industry and 
undo the progress made since the Staggers Act deregulated them in 1 980. 

The rail industry is esseutial to our economy. It U also one of the most capitM-inteosive 
industries in due country, and provides for its own infrastiuciure and other capital needs 
without major public subsidization. To do ^s, lailioads must earn enough revenue to 
maintain dieir systems and expaiid them as ow economy grows. 

S. 953 and HJL 2125, legislation tecenlly introduced by Senamr Rockefeller am) 
Congressman Obeistar, would sigoificazEtly reduce rmlroad revemies by forcing upon 
them govemmentally mandated price "competition'' which die fiee maiket would not 
otherwise sustain. As a result the railroads' revenue may wcU fall below the level of 
capital needed to maintain tbexr system and services. 

Clipper Exxpress Company has benefited greatly from railxoad deregulatioo, as the rail 
network is in much better condition today than it was before dereguladoa In fact, due to 
the InQuence of the de-regulated marketplace rail service is safo-, more reliable, fer more 
efficient, and less costly. The sitixation has been good, not only for the industry itself^ but 
also for custooicns like Unilever, who use rail service extensively. 

We urge you to continue your support of the cunent rail regulatory structure. I believe 
this is the best wuy our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company's competitive success in the 
domestic and global marketplace. 

Sincerely, 

Walt Whitt 
President 


WW/dh 
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MOUNTAIN 

CONTRACTING 


6813 W. Frier Drive 

Glendale, Arizona 85303 

(623) 842-0743 Fax (623) 842-0944 

800-827-0743 


July 26, 2007 

The Honorable Orin Hatch 
104 Hart Senate Office Building 
Washington. D.C. 20510-4403 

Dear Senator Hatch, 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator 
Rockefeller and Congressman Oberstar. 

Mountain States Contracting operates in the Southwestern U.S., primarily in the 
States of Arizona, California, New Mexico, Utah, and Nevada. In the last 5 years, 
Mountain States Contracting has designed and built approximately 62 MILES of new 
railroad track, for over 400 hundred individual customers. These are all new sidings, 
spurs, and industry tracks built to handle literally thousands of carloads of railroad 
commodities. In addition, we have rehabilitated over 75 MILES of existing rail 
infrastructure. From our unique position, we have developed an Intimate knowledge 
of the railroad industry, both from the perspective of the railroads, and from the 
perspective of their shippers, for whom we built and repaired track. 

If S. 953 and H.R. 2125 are allowed to pass, we know what a devastating Impact 
they would have on the rail industry. They would bring the current wave of capital 
investment in capacity to a standstill. The negative impact on Mountain States 
Contracting, and it’s customers, through increased costs and reduced service would 
be huge. 

An economically sound freight rail network is crucial to our company's survival, and 
to the customers we serve. I strongly urge you to oppose S. 953 and H. R. 2125. 

Sincerely, 


Terry R. Vanderplas 
JX 


Vice Resident, Railroad Services 
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MORAN INDUSTRIES, INC. 

Warehouse & Distribution Services 

Mailing / BHlins 
P.0. 80x295 

WaJsoniown. PA 17777-0295 


Oiympia Snowe 

154 Russell Senate Office Building 
Washington, DC 20515 

As a major user of our nation's railroads, Mojbq hidustries, Lac., has great interest in 
sedng t^t our nation's rail system remains healthy and viable. I understand that policy 
makers in Washington are considering legation that would re-regulate the industry and 
undo the progress made since the Staggers Act deregulated dnem in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs 
without major public subsidization. To do this, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S. 953 and H-R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressmao Oberetar, would significantly reduce railroad revenues by forcing upon 
them govemxnentalJy mandated price "corapdtition'* which the free market would not 
otherwise sustain. As a result the railroads' revenue may well fall below the level of 
capital needed to maintain thdr system and services. 

Moron Industries, Inc. has benefited gready from railroad deregulatioD, as the rail 
network is in much better conditiou today diaa it was before deregulation. In feet, due to 
the influence of the de-regulated marketplace rail service is safer, more reliable, fer more 
efScient, and less costly. The situation has been good, not only for the industry itself^ but 
also for customers like Moran Industries, Inc., who use rail service extensively. 

Weiffgeyou to continue your support of the cutrenl rail regulatory structure. I believe 
this is the best way our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our companys competitive success in the 
domestic and global marketplace. 


202 East Seventh Street 
WaQontown. PA17777 
Phone: <57Q) 538-5550 
FAX; 1570) 530-1 «2 
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Sincerely, 


1/ 

JohnD. Moran Jr. 
President 
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Mulch Manufacturing, Inc. 

6747 Taylor Road S.W. 
Reynoldsburg, Ohio 43068-9849 
(614) 864-4004 


June 25, 2007 


The Honorable Bill Nelson 
United States Senate 
716 Hart Senate Office Building 
Washington, D.C. 20510-3502 


Dear Senator, 

As a major user of our nation’s railroads. Mulch Manufacturing has a great interest 
'in seeing that our nation’s rail system remains healthy and viable. Our largest single 
plant facility is in Jacksonville, Florida and we our a major user of rail from this 
location. We understand that policy makers in Washington are considering 
legislation that would re-regulate the industry and undo the progress made since the 
Staggers Act deregulated them in 1980. 

The rail industry is essential to our company and the economy. It is also one of the 
most capital-intensive industries in the country, and proHdes for its own 
infrastructure and other capital needs without major public subsidization. To do 
this, railroads must earn enough revenue to maintain their systems and expand 
them as our economy grows. 

S. 953 and H. R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar, would significantly reduce railroad revenues by forcing 
upon them governmentally mandated price “competition” which the free market 
would not otherwise sustain. As a result, the railroads’ revenue may well fall below 
the level of capital that is needed to maintain their system and serHces. 

Mulch Manufacturing has benefited greatly from railroad deregulation, as the rail 
network is in much better condition today than it was before deregulation. In fact. 
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due to the influence of the de-regulated marketplace, rail service is safer, more 
reiiahle, far more efficient, and less costly. The situation has been good, not only for 
the industry itself, but also customers like Mulch Manufacturing, who use rail 
service extensively. 

We urge y'on to continue your support of the current raO regulatory structure. I 
believe this is the best way that our company can guarantee continued access to a 
healthy railroad network. This network is critical to our company’s success in both 
the domestic and the global marketplace. 


Sincerely, 



Vice President of Transportation 
Mulch Manufacturing Inc. 

6747 Taylor Road S.VV. 
Reynoldsburg, Ohio 43068 
614 864 4004 

ccallahan@mulchmfg.com 
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COUNTRY SPRING 

FARMERS CO-OF 


2025 W. State Street • RO. Box 870 • Fremont. OH 43420-0870 
Phone 419-332-6468 -Toll Free 1-800-321-5468 • Fax 419-332-7741 
www.csico-op com 



As a major user of oui nation’s railroads. Country Spring Farmery po-op has great 
interest in seeing that our nation's rail system remains healthy ai^ ViahiL I understand 
that policy makers in Washington arc considering legislation that would re-regulate the 
industry and undo the progress made since the Staggers Act deregulated them in 1980, 

The rail industry is ess^Uai to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs 
without major public subsidization- To do this, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S. 953 andHR. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar. would significantly reduce railroad revenues by forcing upon 
them govemmentally mandated price "competition” which the free market would not 
otherwise sustain. As a result the railroads' revenue may well fall below the level of 
capital needed to maintain their system and services. 

Country Spring Farmers Co-op has benefited greatly from railroad deregulation, as the 
rail network is in much better condition today than it was before deregulation. In fact, due 
to the influence of the de-regulated marketplace rail service is safer, more reliable, far 
more efficient, and less costly. The situation has been good, not only for the industry 
itself, but alsn for customers like Country Spring Farmers Co-op, who use rail service 
extensively. 

We urge you to continue your support of the current rail regulatory structure. T believe 
this is the best way our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company’s competitive success in the 
domestic and global marketplace. 


Sincerely, 



George D. Secor 
PresIdent/CEO 


JUN 27 2807 10: 30 
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DIVERSIFIED ENERGY, INC. 

“Coai Marketing and Contract ConsuiUng'- 


3S74 WHGSTON PIKE * SUITE 20Q * KNOXVILLE. TENNESScS 37923 * TELEPHONE |865) ^0^967 ' 
FAX (865) 691-4276 

juiy 17.:007 

Congressman John Duncan 

2458 Rayburn House Office Building 

Washington, DC 20515 

Dear Congressman Duncan: 

As a major user of our naiicn's railroads. Divefsificd Ener^- has great interest in seeing that our 
nation's rail system remains healthy and viabie. I understand that policy makers in Washington 
^ considering legislation that would re*reguijue the industry and undo the progress nmde since 
the Staggers Act dercgulaied them in 1980. 

"The rail industry is essential to our economy. Jt is also one of the roost capical-intensive 
industries in the country and provides for its own inirastnicture and other capital needs without 
major public subsidization. To do this, railroads must earn enough revenue lo maintain their 
systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and Congres.sman 
Oberstar, would significamly reduce railroad revenues by forcing upon them govemmemaliy 
mandsued price '‘corapeiition" which the free market would not otherwise sustain. As a result, 
the railroads' revenue may well fall below the level of capital needed to maintain their system 
and services. 

Diversified Energy, Inc. has benefited greatly from railroad deregulation, as the rail network is 
in much better condition today than it was before deregulation. In fact, due to the influence of 
the de-regulared marketplace, rail service is safer, more reliable, far more efficient, and less 
costly. The situation has been good, not only for the industry itself but also for customers like 
Diversified Energy, who use rail service extensively. 

We urge you to continue your support of the current rail regulatory’ structure, f believe this is 
the best way our company can guarantee contmued access to a healthy railroad network, a 
network which is crincal to our company's competitive success in the domestic and global 
marketplace. 

W'e strongly oppose any move to re-regulaie the railroads. 

Congressman, i appreciate you and your Chief of Staff, Bob Griffitts, for listening lo my 
concerns of government regulating the railroads again. 

Sincerely, 

DIVERSIFIED ENERGY. INC. 



President 
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July 23. 2007 


Congressman Jason Altmire 

1419 Longworth House Office Building 

Washington, DC 20515 


Dear Congressman Altmire. 

As a user of oui' nation's railroads, Shenango Incorporated has great interest in seeing that our 
nation's rail system remains healthy and viable. I understand that policy makers in Washington 
are considering legislation that would re-regulate tlie industry and undo the progress made since 
the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs without 
major public subsidization. To do this, railroads must earn enough revenue to maintain their 
systems and expand them as our economy grows. 

S. 953 and H.R, 2125, legislation recently introduced by Senator Rockefeller and Congressman 
Oberstar, would significantly reduce railroad revenues by forcing upon them goverrtmentally 
mandated price "competition” which the free market would not otherwise sustain. As a result, the 
railroads' revenue may well fall below the level of capital needed to maintain their system and 
services. 


Shenango has benefited from railroad deregulation, as the rail network is in much better 
condition today than it was before deregulation. In fact, due to the influence of the de-regulated 
marketplace, rail service is safei, more reliable, far more efficient, and less costly. The situation 
has been good, not only for the industry itself, but also for customers like Shenango, who use rail 
service extensively. 

We urge you to continue youi' support of the current rail regulatory structure. 1 believe this is the 
best way our company can guarantee continued access to a healthy railroad network, a network 
which is critical to our company's competitive success in the domestic and global marketplace. 

Sincerely, 

Airdrew Aloe 

Chairman and Chief Executive Officer 


COKE • COAL CHEMICALS 
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TEL 014/443-4668 
FAX 814/445-2809 

July 19,2007 



Congressman James L- Oberstar 
Eighth Congressional District of Minnesota 
Room 231 

Deiuth Federal Building 
De!uth,MN 55802 

Dear Congressman Oberstar 

As a major user of our nation's railroads, PBS Coals, Inc. has great interest in seeing that our nation's rail 
system remains healthy and viable. I understand that policy makers in Washington are considering legislation 
that would re-regulate the industry and undo die progress made since the Staggers Act deregulated them in 
1980. 

TTie rail industry is essential to our economy. It is also one of the most capital-intensive industries in the 
country, and provides for its own infrastructure and other capital needs without major public subsidization. I’o 
do this, railroads must earn enough revenue to maintain their systems and expand them as our economy 
irows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and Congressman Oberstar, 
would significantly reduce railroad revenues by forcing ^x>n them govemmentally mandated price 
"competition" which the free market would not otherwise sustain. As a result the railroads' revenue may well 
fell below the level of capital needed to maintain their system and services. 

PBS Coals has benefited greatly from railroad deregulation, as the rail network is in much better condition 
today than it was before deregulation. In fact, due to the influence of the de-regulated marketplace rail service 
is safer, more reliable, far more efheient, and less costly. The situation has been good, not only for the 
industry itself, but also for PBS and the entire coal industry, who use rail service extensively. 

We urge you to continue your siq)port of die current rail regulatory structure. 1 believe this is the best way our 
company can guarantee continued access to a healthy railroad network, a network which is critical to our 
company's competitive success in the domestic and global marketplace. 

Thank you for your time and consideration. 



Vice President - Marketing 
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July 19, 2007 


Via Facsimile 


Hon. Nick Rahall 

United States House of Representatives 
2307 Rayburn House Office Building 
Washington, D.C. 20515 
Fax: (202)-225-9061 

Re: Proposed S. 953/H. 2125 Legislation 

Dear Representative Rahall: 

As a major user of our nation's railroads. Pounding Mill Quarry Corp. has great interest in 
seeing that our nation's rail system remains healthy and viable. I understand that policy makers in 
Washington are considering legislation that would re-regulate the industry and undo the progress 
made since the Staggers Act deregulated them in 1 980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs without 
major public subsidization. To do this, railroads must earn enough revenue to maintain their 
systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and Congressman 
Oberstar, would significantly reduce railroad revenues by forcing upon them govemmentally 
mandated price "competition" which the free market would not otherwise sustain. As a result the 
railroads' revenue may well fall below the level of capital needed to maintain their system and 
services. 

Pounding Mill Quarry Corp. has benefited greatly from railroad deregulation, as the rail network 
is in much better condition today than it was before deregulation. In fact, due to the influence of 
the de-regulated marketplace rail service is safer, more reliable, far more efficient, and less 
costly. The situation has been good, not only for the industry itself, but also for customers like 
Pounding Mill Quarry Corp., who use rail service extensively. 

We urge you to continue your support of the current rail regulatory structure. I believe this is the 
best way our company can guarantee continued access to a healthy railroad network, a network 
which is critical to our company's competitive success in the domestic and global marketplace. 

Sincerely, 


Alexander I. Saunders 

Viee President and General Counsel 

Pounding Mill Quarry Corp. 
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PR^CISIOM STRIP. IhC. 

60 S Ohio Strao) • P.O. Box 104 • Minwor. Ohio 45865-0104 
419-628-2343. 419-628-3833 Fax 41 9-628-3367 


August 3, 2007 
Zachary Space 

315 Cannon House Office Building 
Washington, DC 20515 

As a major user of our nation's railroads, Precision Strip, Inc. has great interest in seeing 
that our nation's rail system remains healthy and viable. I understand that policy makers 
in Washington are considering legislation that would re-regulate the industry and undo 
the progress made since the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs 
without major public subsidization. To do this, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S, 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar, would significantly reduce railroad revenues by forcing upon 
them govemmentally mandated price "competition” which the free market would not 
otherwise sustain. As a result the railroads' revenue may well fall below the level of 
capital needed to maintain their system and services. 

Precision Strip, Inc. has benefited greatly from railroad deregulation, as the rail network 
is in much better condition today than it was before deregulation. In fact, due to the 
influence of the de-regulated marketplace rail service is safer, more reliable, far more 
efficient, and less costly. The situation has been good, not only for the industry itself, but 
also for customers like [company name), who use rail service extensively. 

We urge you to continue your support of the current rail regulatory structure. I believe 
this is the best way our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company’s competitive success in the 
domestic and global marketplace. 


AUG-03-2007 13:41 
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TOYOTA 


James E. Mnkci 111 

Corporate Manager Vehicle Logistics 


September 18, 2007 


Toyota Logistics Services, Inc. 
190!}! South WL.stcrn Avenue 
Torrance. CA 90509-2991 
SIO 168-5029 


The Honorable Jerry McNemey 
U. S. House of Representatives 
312 Cannon House Office Building 
Washington, D.C. 20515 

Re; Concern about Railroad Re-regulation 
(S. 953 andH.R. 2125) 

Dear Representative McNemey: 

As a major user of our nation’s railroads, Toyota Motor Sales has great interest in 
seeing that our nation’s rail system remains healthy and viable. In 2007 alone, 
Toyota will spend $400 million to move nearly 2 million vehicles to its customers. 

It is our understanding that policy makers in Washington are considering legislation 
that would change the regulations governing the industry and undo the progress 
made since the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital- 
intensive industries in the country, and provides for its own infrastmeture and other 
capital needs without major public subsidization. To do this, railroads must earn 
enough revenue to maintain their systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar, appears to have the potential to significantly reduce railroad 
revenues by introducing government mandated pricing. History shows that 
government price controls rarely work well. As a result the railroads’ revenue may 
well fall below the level of capita! needed to maintain their system and services. 

This legislation contains numerous measures, the final impact of which is not clear. 
Shippers which are captive to a particular railroad would certainly like to have some 
options. Perhaps this could be addressed by legislation that provides provisions for 
dual access. As an example, the Canada Transportation Act provides dual access to 
shippers under many situations which allows for competition. Our new plant in 
Woodstock, Ontario Canada will be served by both major Canadian railroads. 
During our discussions with these railroads regarding the Woodstock plant, both 
commented that the CTA generally works well, and the CTA does not appear 
to have undermined Canadian National’s and Canadian Pacific Railroad’s ability to 
operate profitably. 


A .SUU.SiniARY OF TOYOTA MOTOR SALTS. tl .S.A . INC. 
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More importantly, we feel that adequate and effective competition will help create a 
“self-correcting” rail system, one in which railroads quickly address service issues, 
and actual market and operating conditions determine rates, lessening the need for 
governmental involvement. The current situation, with railroads controlling access 
to shippers located on their lines, insulates railroads from market forces when 
dealing with their “captive” shippers. 

The two aforementioned bills as they are written do not address all the major issues 
while potentially reducing revenues needed for capital investments and we are not 
supportive of their passage. We urge you to continue your support of a market- 
driven rail industry. We believe this is the best way our company can guarantee 
continued access to a healthy railroad network, a network which is critical to our 
company’s competitive success in the domestic and global marketplace. 


Sincerely, 
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BOX 5007 / TONAWANDA. N.Y 14151 -5007 / C7 1 6} 876-6222 


July 6, 2007 

The IlonoTable Charies E. Schamsr 
313 Hart Senate Office Building 
United Stales Senate 
Washington, D.C7 20515 

Dear Senator: 

As a rnajoT user of our nation’s railroads, Tonawanda Coke Corporation has great interest 
in seeing that our nation’s rail system remains healdiy and viable. I understand that 
policy makers in Washington are considering legislation that would rc-regulate the 
industry and undo the progress made since the Staggers Act deregulated tiiem in 1980. 

The rail industiy- is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its oun infrastructure and otiier capital needs 
without major public subsidization. To do this, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S.953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Obersiar, would significantly reduce railroad revenues by forcing upon 
them govemmentally mandated price “competition” w'hich the free market would not 
otherwise sustain. As a result the railroads’ revenue may well fall below the level of 
capital needed to maintain their system and services. 

Tonaw'anda Coke Corporation has benefited greatly from railroad deregulation, as the rail 
network is in much better condition today than it was before deregulation. In fact, due to 
the influence of the de-regulated marketplace, rail service is safer, more reliable, far more 
efficient and less costly, Ihe situation has been good, not only for the industry itself, but 
also for many of our cusioraers and suppliers who use rail service extensively. 

We urge you to continue your support of the currem rail regulatory^ structure, i believe 
this is die best way our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company’s competitive success in the 
domestic and global marketplace. 


Sincerely, 

Roben A. Bloom 
President 
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Copies of the attached letter were sent today, July 9* to the foilowiDa: 

For Tonawanda Coke: 

Louise M. Slaughter 
'^Thomas M. Reynolds 
^ Hillary Rodhain ('linton 

/i Vtt 'jwn Higginc 

For Erie Coke; 

/C Phil English 
s Robert P. Casey 
Arlen Specter 



215 


t «N 



TRIMOR 


• ROAD • BUILDERS • 
June 27, 2007 


(2i 002/002 





ff-’e are in opposition of re^regutation! As a major user of our nation’s railroads, Tri Mor Corporation has 
great interest in seeing that Our nation’s rail system remains healthy and viable, 1 understand that policy makers 
in Washington are considering legislation that would re-regulate the industry and undo the progress made since 
the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy, it is also one of the most capital-intensive industries in the 
countiy. Railroads spend billions each year and provide for its ovvn irtfrusfFUCture, research and 
developtnent, and other capitai needs without major public subsidi 2 ation. To do this, railroads must earn 
enough revenue to maintain their systems and expand them as our economy grows. Safety and innovation 
must remain our top priority for our nation’s railroad. 

$. 953 and H.R. 2125 legislations recently introduced by Senator Rockefeller and Congressman Oberstar, would 
significantly reduce railroad revenues by forcing upon them governmentally mandated price "competition" 
which the free market would not otherwise sustain. As a result, the railroads’ revenues may well fall below the 
level of capital needed to maintain their system and services. 

Tri Mor Corporation has benefited greatly from railroad deregulation, as the rail network is in much better 
condition today than it was before deregulation. In fact, due to the influence of the deregulated marketplace, 
rail service is safer, more reliable, far more efficient, and less costly. The situation has been good, not only for 
the industry itself, but also for customers like Tri Mor Corporation, who use rail service extensively. 

We urge you to continue your support of the current rail regulatory structure. I believe this Is the best way our 
company can guarantee continued access to a healthy railroad network, a network which h critical to our 
compeny's competitive success in the domestic marketplace. 

Very truly yours, 

TRIMOR CORPORATION 


Martin E. Schlessel 
President 


MES/jag 


8530 North Boyle Parkway • Twinsburg, Ohio 440S7 
(3.>0) 963-3 iOI * Fax (330) 963-3097 


“An Equal OppormnUy Emploser" 
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TRINITY CHEMICAT 

I N1 O U S r R I E S _ V Sr 

Closal TRA-vsfC'KTATro^'. Storage 6- DfirRjsuiJo.v Loc/s7tc:s 


July 12, 2007 


Rep. James L. Oberstar 

2165 Rayburn House Office Building 

Washington, DC 20515 


Dear Mr. Oberstar 


As a major user of our nation’s railroads. Trinity Chemical Industries, Inc. has great interest 
in seeing tliat our nation's rail system remains healthy and viable. I understand that policy 
makers in Wasiiington are considering legislation that would re>regiilate the industry and 
undo the progress made since the Staggers Act deregulated them in 1 980. 

The rail industry is essential to our economy. U is also one of the most capital-intensive 
industries in tlte country, and provides for its own infrastructure and other capital needs 
without major public subsidization. To do this, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
CongressmaB Oberstar, would significantly rwluce railroad revenues by forcing upon them 
govemmentally mandated price "compelition'’ which the free market would not otherwise 
sustain. As a result the railroads' revenue may well fall below the level of capital needed to 
maintain their system and services. 

Trinity ChemlcaJ Industries, Inc. has b^eftted greatly frem railroad deregulation, as the rail 
network, is in much better condition today than it was before deregulation. In fact, due to the 
influence of the de-regulated marketplace rail service is safer, more reliable, far more 
efficient, and less costly. The situation has been good, not only for the industry itself, but also 
for customers like Trini^ Chemical Industries, Inc., who use rail service extensively. 

We itrge you to continue your support of the current rail regulatory structure. 1 believe this is 
the best way our company can guarantee continued access to a healthy railroad network, a 
network which is critical to our company's competitive success In the domestic and global 
marketplace. 



Chief Financial Officer 
Trinity Chemical Industries, Inc. 


Ph, 918-495-3500 
Fx. 918-495-3561 


FO. Bew 701+56 - Tulsa. OK 74170 • (916) 495-35D0 » Fax (918) 495-3361 
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400 EBODMAN BEMENT |L 61S13 


ATWOOD * BEMENT * CISCO' EMERY • LAPLACE * MAROA * MILMINE * MONTICELLO * PIERSON * SEYMOUR 

June 29, 2007 

Congressman James Ol^crslar 
2365 Haybum House OrHcc Building 
Wyshinglon. DC 20515 

Vtiw Mr. Oberetar, 

As a major user of our nation's railroads, Topflight Gr:»in has great interest in seeing lhai our nation’s rail 
system rcniitins hcahhy and viable, I undcreitaKl that policy n^akers in Washington arc considering legislation 
that would re-rogulfttc the industry and undo the progress made since the Staggers Act deregulated them in 
19S0. 

j The nil indiisti-y is csscniinl to our economy. Il is also one of the most capital-intensive lndu.sirics in the 
conritry, and provides for its own inrrasUuclurc and other capiial needs without major public subsidisation. 

To do this, railroads must cam enough, revenue to maintain tlicir systems and expand them as our economy 
grows, 

S. 953 and ll.R. 2125, legislation recently inuoduced by Senator Rcckcrdicr anil Congressman Obcrsiar. 
would significantly reduce railroad revenues by forcing upon them govcrnmcr.ially mandated price 
“competition” which the free market would not oUicrwisc sustain. As a result the railroads’ revenue may well 
fall below the level of capital needed to msintoin their .system and services. 


fop night Gitiin h;is benefited greatly from railroad dciegulaiion, as the rail nctworlc is in much bettor 
condition today than it was before deregulation. In fact, due to the influence of the deregulated mAflCCtplacc 
mil service is safer, more reliable, far mor« efficient, and less costly. The situation has been good, not only 
foi the iiuiiistry iiscl f hut also for customers like Topflight Gram, who use rail service extensively. 

We urge you lo cmitimic your .support ofthcciuvcni mil reguUtory struciuve. 1 believe this is the best way 
our compuny can (cuaranlcc continued access to ?. healthy railroad network. « network which is critical to our 
company’s compciiiivc success in the domestic aird glo’oa) maActplacc, 

Rcspcctfuily, 

Scott Dochcriy 
General Manager 
400 C Dodman 
Bcmcnt.Il, 61813 
W 217-676-2261 


PHONE; 217-678-2261 FAX: 217-67B-S113 

TUN 23 200? 17; IS , 


P^«E.32 
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400 E BODMAN BEMENT IL 61813 


ATWOOD * BEMENT ■ CISCO'' EMERY » LAPLACE * MAROA * MILMINE • MONTICELLO * PIERSON * SEYMOUR 

June 29, 2007 

Congressman Jiuncs Obersfar 
2365 Rayburn House Oriice Building 
'Washington. DC 20515 

Dear Mr Oberstar, 

As a major user of our nation’s railroads, Topflight Grain has great interest in seeing ihai our nation’s rail 
system remain.s hcahhy and viable. I unJci-siajid that policy makers m Wash.ington arc considering legislation 
that would rft-rogulme the industry and undo the progress made sirree the Staggers Act dcrcgulaled them in 
1980. 

Tnc i-tiil ind\isii 7 is cssciiiial to our economy. It is also one of the most cupital-inlcnsivc indu-slries in the 
country, ttiul provides for its own infraslruoiurc ajtd other capital needs without major public subsidir-aiion. 

To do this, raiiroad.s must earn enough revenue to maintain U'.cir systems and expand tlicm as our economy 
grows. 

S. 953 and M.R. 2125, legislation recently introduced by Senator Rockefeller and Congressman ObciTlar, 
would significantly reduce railroad revenues by forcing upon them govcrnmcnially mandated price 
“competition” which the free market would not oiJicfwisc sustain. As a result the railroads' revenue may well 
fall below the level of capital needed tomaintoi.t their system and services. 

fopnighl Gmin hos benented greatly from railroad dcrogulaiion. as Oic rail network is in much bettor 
condition today than it was before deregulation. In fact, dne to Ike influence ofihc do-regulatcd marketplace 
rail service is safer, mors reliable, far more efficient, and less costfy. The situotion has been good, not only 
for the industry itsclfbut also for customers Irkc Toj^fught Grain, who use rail scp/icc extensively. 

We urge you io continue yoitr support of die ciin-cni mil reguUtory structure. 1 believe this is the best way 
our company enn laiaramcc continued access to ?. healthy railroad network, « network which is ciilical to our 
company’s compcijiivc success in the domestic and global mar’cctplacc. 

Rcspccifuily. 

ScoU Docheny 
Gcnural Mnnrtgcr 
400 E Bodmun 
Bument.II. 61313 
W217-67S-2261 


PHONE: 217-678-2261 FAX: 217-678-8113 

1 2:7 67S si:3 PCGE.02 


JUN 23 2007 17; 16 
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WARNER 

FERTILIZER 

COMPANY 


2075 N. Hwy, 27, P.O. gox 796, Someraet, KY 4a50£ 


My 16, 2007 









CoagressmanJim Ob^tar 
2365 S^ybvni House Office Biulding 
'Washington, PC 20515 

Dear Congressman Oberstan 

As a major user of our naliOT's railroads, Warner PertiUzer Company has groat inhaust in. 
seeing that our nation's rai] system xemams heal&y and viable. I usderstand tiiet policy 
makers in Washiogton uc oonsidenog legislatioo tim would ta-regulate Ihe industry and 
undo tho progress xnade since die Siaggen Act deregulated them is 1980. 

Tb& rail industry is essential m our economy. It is also one of the most capital-isCensive 
industries in the country, and pnmdes fyj Its own infrastr u ctu re and othet capital needs 
■withom m^or public a^sidization. To do tiiis, laiiio&dsinust earn cnou^ revcDne to 
maintain tiseir systems and expand them as our econcuay grows and also to be able to 
continue providing service unmatched by oibeor countries. 

S. 953 and HJL 2125, legislation nsceutly inttoduced by Senator Rocke&ller and 
Congressman Obetstar, would algniflcsntly reduce railroad revomes by forcing tgKui 
them govenunectally mandated price "cor upeti t i Qp'' wfakh the tiree maricet wotdd not 
otherwise sustain. M a result foe railroads' revenue may well M bebw foe level of 
ca^dtal needed, to maintaio char system and services. 

Warner Fertilizer Company has benefited gr^y foom railroad deregulation, a$ the nil 
netwoxk is in touch be^ condition today than it was before dcregulaticm. In foct, due to 
the iofluenoa of foe de^regukted mesketpUce rail service is safer, more reliable, fax more 
efficient, snd less eostiy. The shuation has been good, nor only for the industry itseli; but 
also for customerB like us, Who use rail service extesaivdy aad have smoe 19^. 

I urge you to eoatisue your support of the correot rail reguiatoiy structure. I believe this 
is the best way our company can guarastee cofointtod access to a healthy railroad 
network, a ostwock whi^ is <3itical to our cotnpaoy's coi n p e li tivc success in the 
domestic and global marke^laee. 


F^^;>ectMly, 


C. Richard Warner 
President 




(606) 679-9484 • FAX (609) €79-5553 


30/10 39Vd 


non NhSHinos 


ILZ tZ-ZX 1002/02/43 
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CUP COMPANY 


July 11,2007 


VIA Fax: 202-639-2439 


Jeff Usher 
AAR 


As a major user of our nation's railroads, Solo Cup Company has great interest in seeing 
that our nation's rail system remains healdty and viable. I understand that policy makers 
in Washington are considering legislation that would re-regulate the industry and undo 
the progress made since the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs 
without major public subsidization. To do tfiis, railroads must earn enough revenue to 
maintain their systems and expand them as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar, would significantly reduce railroad revenues by forcing upon 
them govemmentally mandated price "competition" which the free market would not 
otherwise sustain. As a result the railroads’ revenue may well fall below the level of 
capital needed to maintain their system and services. 

Solo Cup Company has benefited greatly from railroad deregulation, as the rail network 
is in much better condition today than it was before deregulation. In fact, due to the 
influence of the de-regulated marketplace rail service is safer, more reliable, far more 
efficient, and less costly. The situation has been good, not only for the industry itself, but 
also for customers like Solo Cup Company, who use rail service extensively. 

We urge you to continue your support of the curroit tail regulatory structure. I believe 
this is the best way our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company’s competitive success in the 
domestic and global marketplace. 



Tom Pasqualini 

EVP Global Supply Chain 


1700 OLQ DEEHPIELD ROan. HIGHLAND PARK. !L 60O35-379S 


831-aBOO I 


iT.solocupcam 



ticular address or town please visit the U.S. House of Representatives website at 
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OMNI RAIL 


PAGE 


02 


Omni Rail Intermodal of Ohio, Inc. 

Multi Intermodal Solutions 


!0295 Brecks^’ille Rd, 
Suite !03 

Brccksvilic. Ohio 44 }4i 
{d40) 74n-3450 
Fax- (440) 740-1451 


■ — = 269 Bamberg Drive 

Bhiffion, South Carolina 299J0 
($43) 757-2605 

July 9, 2007 Fax (843) 757-2606 


Daniel Lipinski, D-lL-03 
House of Representatives 
1717 Longworth House Office Building 
Washington, DC 20515 

As an [ntermodai contractor of our nation’s railroads doing business in Chicago, Illinois, 
Omni Rail Intermodal of Ohio, Inc. has great interest in seeing that our nation’s rail 
system remains healthy and viable. I understand that policy makers in Washington are 
considering legislation that would re-regulale die industry and undo the progress made 
since the Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its own infrastructure and other capital needs 
without major public subsidization. To do this, railroads must earn enough revenue to 
maintain their systems and expand (hem as our economy grows. 

S. 953 and H.R. 2125, legislation recently introduced by Senator Rockefeller and 
Congressman Oberstar, would significantly reduce railroad revenues by forcing upon 
them governmental ly mandated price “competition” which the free market would not 
otherwise sustain. As a result the railroads’ revenue may well fall below the level of 
capital needed to maintain their system and services. 

Omni Rail Intermodal of Ohio, Inc. has benefited from railroad deregulation, as the rail 
network is in much better condition today than it was before deregulation. In fact, due to 
the influence of the de-regulated marketplace rail service is safer, more reliable, fer more 
efficient, and less costly. 

Wc urge you to continue your support of the current rail regulatory structure. I believe 
this is the best way our company can guarantee continued access to a healthy railroad 
network, a network which is critical to our company's competitive success in the 
domestic and global marketplace. 



William A. EsplaiMiu 
Omni Rail Intermodal of Ohio, Inc. 
Chairman/CEO 
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pAui, 33. 2003i 6;36AM mccbul oil .;j,2 ^ 

McCall 

OH and Chemicaf Corporation 


August 17, 2007 


-^=.02 


To: Peter DeFazio 

US Cot}gressmau Representing the 4* Congressional District of Oregon 
Fax: (202) 225-0032 

To: David Wu 

US Congressman Representing the I*” Congressional District of Oregon 
Fax: (202) 225-9497 

cc; James Oberstar 

Chairman - Committee on Transportation and Jriftastnictuie 
fax; (202) 225-0699 

Congressman; 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

McCall Oil operates in Portland, OR and we receive hundreds of carloads annually via 
the U.S. railroads from destinations throughout the United States. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns expressed 
by a small number of shippers. These bills are a ’'one size fits all” type of remedy that 
will not achieve the desired goal. Legislation that would add additional burdensome 
regulation of the freight rail industry will threaten the viability of many industries' most 
cost effective means of transponing goods. It will not only impose economic hardship on 
the railroad industry and its customers, but on die consumers of these goods as well. 

Dependence on an economically sound freight roil network is vital to our company and to 
the customers that we serve. lurgeyounotto support S. 953 and H.R. 2125. Thankyou 
in advance for your consideration regarding this critical issue. 



5400 N.w. From Ave.. Portland. OR 97210 • Tel. (503) 221-&400 Fax (503) 221-6414 


TOTfiL P.02 
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Andersen, Nichole M. 

From: Mlchaal.MlhalovlGhSHDRInG.com 
Sent; Thuraday, August 23. 2007 8:07 PM 
Cc: Pugh, Jennifer 

Sub|ect; cc: 

Sent via fax to: Senator Reid 


I am writing to express my strong opposition to S. 9S3/RR. 2125, the Railroad Competition and Service 
Improvement Act of 2007. 

S. 953/HR. 2125 has been introduced in response to the concerns expressed by a small number of shippers. 
These bills are a “one size fits all" type of remedy that will not achieve the desired goal. Re-regulation of the 
freight rail industry will threaten the viability of many industries' most cost effective means of transporting 
goods. It wilt not only impose economic haidship on the railroad industry and their customers, but on the 
consumers of these goods as well. 

HDR Engineering is a leading design and planning firm serving the railroad industry nationwide. Dependence 
on an economically sound freight rail network is vital to our nation as well as our company. I urge you not to 
support S. 953/H.R. 2125. Thank you in advance for your consideration regarding this critical issue. 


Mr. Michael Mihalovich 
Sr. Rail Engineer 
HDR Engineering Inc. 

4363 Aldetbrook Q. 

Las vegas NV 89103 

Email: Michael.Mihalovich@HDRInc.com 


8/29/2007 
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Doiig J, Marchand 

Ewiiihr Direclni 

June 28, 2007 


P. O. Box 2406, Savannah, Georgia 3 i 4Q2 
(912)964-3874 Toii Pree: 800-342-8012 Fax; (912) 966-3615 
e-mail: ((maii?hand@gapara.co[n 


Rep. James L. Oberstar 

2165 Rayburn House Office Building 

Washington, DC 20515 


Dear Chairman Oberstai" 

Georgia's deepwater ports are one of our state's largest economic engines - creating 
more than 286,000 jobs throughout the state and billions in federal, state and local 
revenues. Our unprecedented growth is driving Georgia's economy and creating new 
opportunities for the state and her people everyday. 

Dependence upon an economically sound freight rail network is vital to the Georgia 
Ports Authority's continued success. I understand that your committee is considering 
legislation that would re-regulate this industry and undo the progress made since the 
Staggers Act deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of the most capital-intensive 
industries in the country, and provides for its ovm infrastructure and other capital 
needs without major public subsidization. To do this, railroads must earn enough 
revenue to maintain their systenas and expand them as our economy grows. 

HR 2125 would significantly reduce railroad revenues by forcing upon them 
governmentally mandated price "competition" which the free market would not 
otherwise sustain. As a result, the railroads' revenue may well fall below the level of 
capital needed to maintain their system and services. 

Georgia has benefited greatly from railroad deregulation, as the rail network is in much 
better condition today than it was before deregulation. In fact, due to the influence of 
the deregulated marketplace rail service is safer, more reliable, far more efficient, and 
less costly. The situation has been good, not only for the industry itself, but also for our 
customers and their consumers. 


Deepwater Termin.ils /Savannah. Brunswick 

Baige Ttmiiitals / Baiabridge, Columbus 

Trade Developmeni Offices /Savannah. Brunswick. Aifania 

New Jersey, USA: Tokyo, Japan; Ruenas Aires, Argentina; O.slo. Norway 





INTERMONTTERMINALS. INC. 

po. ags tafis 
Ba5«T0L. ViaGtaf^A 245G3 


Phq.'iB {3?6} 

Fa. 

Pton; iT04|&a3 istie 


Iti^y i, 2006 


J^fs L- Ober&lar (MN) 

2!65 Rayburn blouse Office tildg. 
Washington, DC 205 1 5 


IJcar Congressman Obcrslar; 

i ^vTiting to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007. introduced by Senator Rockefeller 
and Congressman Obci^lar. 


Interment Holdings and its aflilialcs operate in Bristol, VA; Charlotte, NC and 
Gainesville, GA. We depend very heavily on the U.S. railroads to ship attd receive 
product in a timely manner throughout the Southeast. 

Bi lls S, 953 and H.R. 2 1 25 hat.'c been introduced in response to the concerns expressed 
by a small number of shippers. These bills arc a "one size fits ail" type of remedy that 
will not achieve the desired goal Re-regulation of the freight rail industTy' will threaten 
[he viability of niany industries' most cost effective means of traasportation goods. U will 
rot only impose cconoruic hardship on the railroad industry and their cusiomeis, but on 
the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to 
the cu.stomers that we serve. I urge you not to support S. 953 and H.R. 2125. Thank you 
in advance for your consideration regarding this critical issue* 


-Sincerely, 








,// 


toms Stevan Rainero, Jr 
Inicnnont Terminals, Inc 





s-janpo-id 


It /.Q ui l^r 
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AU-. jli. A*fj/ 

08/30/2C07 07:48 FAX 403 264 2137 


ALBERTA TltBULAR PRODUCTS 


No. 421 p. 3 

121001/001 



Alberta Tubular ^ 

Products Ltd. ^ 


TO; James Oberscar 

Chairman • Committee on Transportation and {nbasmictuie 
Fax (202) 225-0699 


Mr. ObersUr: 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007, introduced by Senator Roclxfeller and Congressman Oberstar 

Bills S. 953 and H.R. 2125 have been miroduced in response to tlie concents expressed by a small number 
of shippers These bills are a "one size fits all" type of remedy that will not achieve die desired goal. 
Legislation that would add additioital burdensome regulation of the freight rail industry will threaten the 
viability of many industries' most cost effective means of transporting goods. It will not only impose 
economic hardship on the railroad industry and its customers, but on the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to the customers 
that we serve. I urge you noi to supports. 953 and H.R 2125. Thank you in advance for your 
consideration regarding this critical issue. 


Jolui Gilchrist. 

Inventory and logistics Manager; 



435 lO* Avenue SE, Caigmy, AB T30 0W3 Phone; 403.264.2136 Fm: 403-264-2137 
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^LlKEhSminc. 

July 24, 2007 


James L. Oberstar, Minnesota, Chairman 
2165 Rayburn House Office Building 
Washington, DC 20515 


Dear Mr. Oberstar; 

I am writing to express my strong opposition to S. 953 and H.R, 2125, the Railroad Competition 
and Service Improvement Act of 2007, introduced by Senator Rockefeller and Congressman 
Oberstar. 

AluChem, Inc. operates plants in Reading and Jackson, OH. Wc ship 4600 carloads annually via 
the U.S. railroads to destinations throughout the United States. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns expressed by a 
small number of shippers. These bills are a "one size fits all" type of remedy that will not 
achieve the desired goal. Re-regulation of the freight rail industry will threaten the viability of 
many industries' most cost effective means of transportation goods. It will not only impose 
economic hardship on the railroad industry and their customers, but on the consumers of these 
goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to the 
customers that we serve. I urge you not to support S. 953 and H.R. 2125. Thanks you in 
advance for your consideration regarding this critical issue. 

Sincerely, 


Myra Glenklcr-Daugherty, C.P.M. 
Purchasing & CS Mgr 


AluChem Inc. / One Landy Lane / Reading, OH 45215 • Tel. 513-733-8519 • Fax 513-733-3123 • hUp://www.aluchem.com/ 




ALPERT & ALPERT IRON & METAL, INC. 

1815 South Soto Street • P.O. Box 23961 • Los Angeles, CA 900234268 

Telephone: (323) 2654040 • Telefaxes; (323) 264-9839 (323) 260-1786 • email; 5crap@eipeftBndaIpeft.com 


July 16,2007 


The Honorable Barbara Boxer, 

United States Senator - California 
Washington DC OfBce 
1 12 Hart Senate Office Building 
Washington D.C. 20510 

Dear Senator Boxer, 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007, introduced by Senator Rockefeller and Congressman Oberstar. 

Alpert ffc Alpert Iron and Metals operates facilities at Los Angeles and Long Beach, CA. We ship 
containers and railcars via the U.S. railroads. If these Bills were allowed to pass they would have a 
devastating impact on the rail industry and would bring capital investment in capacity to a standstill. The 
subsequent negative impact on Alpert & Alpert and other rail customers through increased costs and 
reduced service would be astronomical and contrary to our best interests. 

Dependence on an economically sound freight rail network is critical to our company’s long term 
growth and to the customers that we serve. I strongly urge you to oppose S. 953 and H.R. 2125. 


Sincerely, 


/Wt: 

Greg Tellier, 


J ^ 


Director - Business Development 



232 


(i;., 462 ! f. 5 (jupj 

(Jcniilii 
Forest 
Froducts 

10S08 Loa Alamilos Blvd. • P.O.Box 106 • Los Alamltoi, CalifoCnla 90720 • Teiephona: (SS2) 594-8948 • Fax:(562) 430-6763 

A.ugust 23^, 2007 
To: James Oberstar 

Chairman-Conanittae on Transportation and Infrastructure 
Fax: 202/225-0699 

As a major user of our nation's railroads Gemini Forest Products, 

Inc has great interest in seeing our nation's rail sy5tem_ remains 
healthy and viable. I understand that policy makers in Washington are 
considering legislation chat would add additional burdensome regulation 
to the industry and undo the progress made since the Staggers Act 
partially deregulated them in 1980. 

The rail industry is essential to our economy. It is also one of 
the most capital-intensive industrial in the country, and provides for 
its ovm. infrastructure and other capital needs without major public 
subsidization. To do this, railroads must earn enough revenue to 
sustain their existing networks and invest in much needed new capacity. 

, S. 953 and H.R. 2125, legislation recently introduced by Senator 

Rockefeller and Congressman Oberstar, would significantly reduce 
railroad revenues by forcing upon them governmancally mandated so- 
called price "competition" which the free market would not otherwise 
sustain. As a result, railroads would likely be forced to reduce 
investment In infrastructure and equipment that would ultimately 
diminish service capability and increase shippers' costs. 

Gemini Forest Products, Inc has benefited greatly from railroad 
deregulation, as the rail network is in much better condition today 
than it was before 1980. In fact, due to the influence of the 
deregulated marketplace, rail service is safer, more reliable, more 
efficient and less costly. Deregulation has benefited not only the 
industry itself, but also customers like Gemini Forest Products, Inc. 
who use rail service extensively. 

I urge you co carefully consider the impact and potential unintended 
consequences that the Railroad Competition and Service improvement Act 
of 2007 would have on the future of freight mobility. I believe this 
is the best way our company can guarantee continued access to a healthy 
railroad network, a network which is critical to our company's 
competitive success in the domestic and global marketplace. 


200?^J-36^f^ 5 


82 430 6763 


GEMINI FOREST 


Sincerely, 



President 


INC 


TP/ je 
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ARIZONA Pacific Wood 
W ■ Preserving, Inc. 


RQBox%8. Etoy.AZ85231 • Ph: 520-466-7801 • Fax:520-466-3607 
Emaii; infDfmation^acrficwood.com • Web; vww.pacificTOod.com 

June 12, 2Q07 


• t 


The Honorable John McCain 

Committee on Transportation and Infrastructure 

U.S. Senator 

241 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Senator McCain: 

I am writing to express my strong opposition to S. 953 and H.R 21 25, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberslar. 

Port of Tucson operates in Tucson, AZ. We ship and receive a total of 9800 annually via 
the U.S. railroads to destinations throughout the United States. If these Bills were allowed 
to pass they would have a devastating impact on the rail industry and would bring capital 
investment in capacity to a standstill. The subsequ^t negative impact on Pott of Tucson 
and other rail customers through ino-eased costs and reduced service would be 
astronomical and contrary to Pott of Tucson’s b«t interests. 

Dependence on an economically sound freight rail network is critical to our company's 
long-term growth and to the customers that we serve. I strongly urge you to oppose S. 953 
and H.R2I25. 


Sincerely, 



Alan Levin 

Owner, Port of Tucson 


WWO Ra tot 40498, BQlefsnelcl.CA933a<l • pn: 641-833-0429 • toe 441-8380766 
lflf%W*RO. tot 968. Eh3v,A2 85231 • Ph: 520-464-7801 • Fax; 520-466-3607 
MW RQ6ox350.Sll«fSpnnQa,NV 89429 « Ph: 775-577-2000 • Ra; 775-577-9045 
fwra fia tot 40. ShericknOfi 97378 • Ph- 503-843-2122 • Foe 503043-7058 
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Big Riuer, Inc . 


770-394-6856 


p.2 



Big River Industries, Inc. | S ^ 

3700 Mansell Road ./J 

Suite 250 ‘ 

Alpharetta, GA 30022 


July 17, 2007 


Senator or Representative (Name) 

Office Building (Address for Senator or Representative 
Washington, DC 20510 or 20515 

Dear Senator or Representative (Name) 

This letter expresses my strong opposition to Bills S. 953 and M.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Big River Industries, a subsidiary of Oldcastle, has operations in Alabama, Arkansas, 
and Louisiana. We ship over 3000 carloads annually via the U.S. railroads to 
destinations throughout the United States and Mexico. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns expressed 
by a small number of shippers. These bills are a "one size fits all" type of remedy that 
will not achieve the desired goal. Rc-regulation of the freight rail industry will threaten 
the viability of many industries' most cost effective means of transporting goods. It will 
not only impose economic hardship on the railroad industry and their customers, but 
also on the consumers of these goods. 

Dependence on an economically sound freight rail network is vital to our company and 
to the customers we serve. 1 urge you to o ppose Bills S. 953 and H,R. 2125. 

Thank you in advance for your consideration regarding this critical issue. 

Sincerely, 


Perrin S, (Hank) Stephens 

Director of Customer Relations and Logistics 

Big River Industries, Inc. 
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Big River, Inc. 


770-394-6856 


p. 1 


July 17, 2007 



TO: JeffUsher 

FROM: Perrin S. (Hank) Stephens 

SUBJECT: Senate Bill 953 and H.R. Bill 2125 


Total Number of Pages, including cover sheet 




Comments: 

A copy of the attached letter has been faxed to the following: 


SENATOR 

PARTY -STATE 


REPRESENTATIVE 

PARTY -STATE 






Boxer, Barbara 

D-CA-S2 


Boozman, John 

R-AR-03 

Carper, Thomas 

D-DE-S2 


Buchanan, Vem 

R-FL-13 

OeMtnt. James 

R-SC-S2 


Coble, Howard 


Hutchison, Kay 

R.TX-S1 


Cohen, Stephen 


Inouye. Daniel 

D-HI-S1 


Drake, Thelma 

R-Va-02 

Kerry. John 

D-MA-S2 


Haves, Robin 

R-NC'08 

Lautenberq, Frank 

D-NJ-S2 



D-TX-22 

Lott. Trent 

R-MS-S2 



R-FL-14 

McCain, John 



Poe, Ted 

R-TX.02 

McCaskill. Claire 



Schmidt, Jean 

R-OH-02 

Nelson. Bill 

D-FL-S1 


Shuler, Heath 

D-NC-11 

Pryor, Mark 

D-AR.S2 


Space. Zachary 

D-OH-ie 

Snowe. Olympia 

R-ME*S1 



D-MS-04 

Stevens. Tad 

R-AK-S1 


Youna. Donald 

R-AK-AL 

Sununu, John 


HH 





Perrin S. (Hank) StepMens 
Director of Customer Relations and Logistics 
Big River Industries 
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P.O. Box 190 • Lovely, KY 41231 
Phone (606) 298-0447 or (606) 298-0402 
Fax (606) 298-0472 


The Honorable Eleanor Norton 
2136 Rayburn House Office Building 
Washington. DC 20515 


July 28. 2007 


Dear Congresswoman Norton: 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007, introduced by Senator Rockefeller and Congressman Oberstar. 


The Booth Energy Group operates in Eastern Kentucky and Southern West Virginia. We ship about 
3,5 Million tons of coal annually via the U.S, railroads to destinations throughout the United Slates. 


Bills S. 953 and H.R, 2125 have been introduced in response to the concerns expressed by a small 
number of shippers. These bllis are a "one size fits air type of remedy that will not achieve the desired 
goal. Re-regulation of the freight rail industry wBI Btreaten the viability of many industries' most cost 
effective means of transportation goods, It wfli not only impose economic hardship on the railroad 
Industry and their customei^, but on the consumers of these goods as well. 


Dependence on an economically sound freight rail network is vital to our company and to the 
customers that we serve. I urge you not to support S. 953 and H.R. 2125. Thank you in advance for 
your consideration regarding this critical issue. 


Yours IrtJly. 




finis R. Hatfield 
President 

Booth Energy Group 
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The Honorable Jason Altmire 

1419 Longworth House Office Building 

Washington, D.C. 20515 


Dear Congressman Altmire: 

I represent MHF Logistical Solutions, Inc (MHF-LS) a logistics provider based in 
Pittsburgh, Petmsylvania. MHF-LS ships several hundred carloads per month of freight 
from a wide variety of clients, using a fleet of privately owned and operated railcars and a 
network of fixed truck to rail Transload facilities. Over our 13 year Wstory, we have 
grown into a company whose armual rail transportation budget exceeds $40MM. I 
understand that policymakers in Washington are considering legislation such as S. 953 
and H.R. 2125 that would re-regulate the rail industry. 

The railroad’s ability to continue to make the investments necessary for customers like 
MHF-LS to grow is now being threatened by this re-regulation legislation currently being 
proposed. These bills could very easily cost the rail industry billions of dollars. The 
residual effect would prevent the carriers from improving infrastructure and maintaining 
current service levels which would eventually filter down to the shippers in the form of 
increased costs and reduced service levels. 

We strongly oppose any move to re-regulate the railroads and ask that you oppose S. 953 
tmd H.R. 2125 and any legislation tiiat seeks to re-regulate our nation’s railroads. 



Richard W. Zinlr 
Executive Vice President 

/ 
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PO Box 2404 

Lake Oswego, OR 97035 


Date: July 9, 2007 


The Honorable James L. Oberstar 
Chainnan 

Committee on Transportation and Inirastructure 
U-S. House of Representatives 
Washington. D.C. 20515 

Dear Congressman Oberstar; 

MFP of Oregon Inc. has been in business since 1991 in Lake Oswego, Oregon. We are a forest products trading 
company who ship approximately 500-600 railcar loads per month. As a major user and enthusiastic supporter of our 
nation’s railroads, MFP of Oregon Inc. has a considerable vested interest in the continued health and viability of the 
American rail industry. I understand that policy makers in Washington arc considering legislation such as S.953 and 
H.R.2125 that would re-regulate the industry. In my opinion, this would contribute greatly to undoing the progress 
*“ade since the Staggers Act deregulated the railroads in 1980. 

While I understand and sympathize with the concerns of a segment of the rail shipping public who fee! re-regulation is 
in their best interests, I submit that more government is not the answer. The rail carriers uith whom MFP of Oregon 
deals have demonstrated to ray satisfaction that S. 953 and H.R. 2125 would seriously damage their ability to retain 
capita] adequate to maintain their inliastructure. Unless and until someone can demonstrate to my satisfaction that the 
rail carriers are misrepresenting the facts and probable results of any re-regulatory effort, MFP of Oregon Inc. 
opposes and will continue to oppose any such re-rcgulaiory effort. 

I personally have dealt with the nation’s railroads, both directly and indirectly, for nearly 40 years. During the past 
several years, I have been as vocal a critic of railroad inefficiency, rate increases and poor service as anyone in the 
forest products industry. At the same time, I’ve observed the nations railroads address these matters on their own and 
generally solve them without intervention. I believe that oversight to some degree is desirable; however, I also believe 

of MFP of Oregon Inc. 


Trailspottation Director 
fvfFP of Oregon Inc. 
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09:^ep. I. /U'J/? 874 0785 METRO EAST IND- 


METRO EAST IMDUSTRIES INC. 


fi=, 4645 F, 2 doz 

XF 


September 5, 2007 


VIA FACSIMILE; 202-225-0285 


Nfr. Jeny F. Costello 

US Congressmao Representing the 12**^ Congressional District of Illinois 


Congressman: 


I am writing to express my strong opposition to S.953 and RR.2125, the Railroad 
Competitioa and Service Improvement Ad of 2007, introduced by Senator Roclcefeller 
and Congressman Oberstar. 

Bills S.953 and RR-2125 have been introduced in response to die concerns 
expressed by a small number of shippers. These bills are a “one size fils all” type of 
remedy that will not achieve the desired goal. Legislation that v/ould add additional 
burdensome regulation of the freight rail industry will threaten the viability of many 
industries’ most cost effective meanfl of transporting goods. It will not only impose 
economic hardship on the railroad industry and its customers, but on the consumers of 
these goods as well. 


Dependence on an economically sound freight rail network is vital to our 
company and to the customers that we serve. I urge you not to support S.953 and 
H.R.2 125, Thank you in advance for your consideration regarding this critical issue. 


Thank you, 

Gayle b' Ortyl 
Fresidcni 



OLO/ct 

cc: James Oberstar 

Chairman - Committee on Transportation & Infrastructure 
Via Facsimile: 202-225-0699 


GSL 618-674-3735 
AJorton 610-074-8078 


PH, 618-271-7210 


P.O. Bo* 3220 
Pwrvjsw Hsights. iL 62200 


FAX 
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CQi^m\M^m 

XlMDOJ^Ti^Di^lL 

CON^T[^[LD[gTO®[M] 


Founded 1979 

4-TIME WINNER - NATIONAL RAILROAD CONTRACTORS SAFETY AWARD 


u 


p 


a- 




Phone; (816)741-8383 Fax; (816)741-0542 
colindcon@cs.com 

P.O.Box 14097 wvww.collndcon.com 4030 NW Van Depopuiier St. 

Kansas City. MO 64152 Riverside, MO 641 50 


August 24, 2007 


The Honorable Sam Graves. 

House of Representatives 
Washington, D.C. 20515 

Deal- Congressman Graves 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and SeiYice Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Coleman Industrial Construction, Inc. operates in 16 Western States. Our company is 
located in your congressional district. We provide multi-million dollar locomotive service 
and fueling facilities to the rail industry. Growth in the rail industry is critical to our 
survival and a healthy robust rail industry means more business to companies such as 
Coleman Industrial. 100 percent of our revenues are generated from the rail industi-y. If 
these bills were allowed to pass, they would have a devastating impact on the rail 
industry and would bring capital investment in capacity to a standstill. The subsequent 
negative impact on Coleman Industrial and other rail suppliers through reduced rail 
spending and investment would have major consequences for companies .such as ours and 
would cerlarnly be contr-ary to Coleman Industrial’s and the nation’s best interests. 

Dependence on an economically sormd freight rail network is critical to our company’s 
long term growth and to the customers that we serve. I strongly urge you to oppose 
S. 953 and H.R. 2125. 

Sincet;ely, A / 

Richard Hausmann 
Comptroller 
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^AHJSAf^HERSHMAN 

RECYCLING COMPANY 


July 23, 2007 

Representative Elijah Cummings 
223 5 Rayburn House Building 
Washington, DC 20515 

Dear Representative Cummings: 

I am writing to express my opposition to S. 953 and H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007, introduced by Senator Rockefeller and Congressman Oberstar. 

Canusa Hershman Recycling Company operates facilities in Baltimore, MD and Springfield, VA. 
We ship in excess of 750 carloads annually via the U.S, railroads to des tinat ion.^; throughout the 
United States. 

Bills S. 953 andH.R. 2125 have been introduced in response to the concerns expressed by a small 
number of shippers. These bills are a "one size fits all" type of remedy that will not achieve the 
desired goal. Re-regulafion of the fireight rail industry will threaten the viability of many industries' 
most cost effective means of transporting goods. It will not only impose economic hardship on the 
railroad industry and their customers, but on the consumers of these goods as well. 

Dependence oh an economically sound freight rail network is vital to btii company and to the 
customers that we serve. I urge you not to support S. 953 and H.R. 2125. Thank you in advance 
for your consideration regarding this critical issue. 



6401 QUAD AVENUE • BALTIMORE, MD 21205 • 410-319-0321 • FAX 410-325-1 21 2 
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j ^C-E Minerals 

901 East 8*^ Ave. 

Kiog of Prussia, Pa. 19406 

(610)768-8816 

(610) 337-8122 (Pax) 




The Honorable James Oberstar (D-MN) 

2165 Rayburn House Office Building 
Washington, DC 20515 
FAX: (202) 226-1270 

Dear Congressman Oberstar: 

I am writing to express my opposition to S. 953 and H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2001 , introduced by Senator Rockefeller and Congressman Oberstar. 

C-E Minerals Inc. uses rail transportation throughout the United States. 

Bills S. 953 and HJL 2125 have been introduced in response to the concerns expressed by a small 
number of shippers. These hills are a “one size fits all” type of remedy that will not achieve the 
desired goal. Re-regulation of the frei^iht rail industry will threaten the viability of many industries’ 
most cost-effective means of transporting goods. It will not only impose economic hardship on the 
railroad industry and their customers, but on the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to the 
customers that we serve. I urge you not to support S. 953 andH.R. 2125. Thank you in advance for 
your consideration regarding this critical issue. 



Mr. Jeff Usher, Sen. Dir. Bus. Serv. 
Association of American Railroaxls 
Washington, DC' ‘ 20001 
FAX: (202) 639-2439 

Mr, Bill McCloskey, Natl, Acct. Mgr. 
Norfolk Southern (jorp. 

FAX: (610) 832-1941 


From the desk of— 

Kb^b P. Lydon 
Traffic Manager 
C-l Mfh/EMIS 
901 E. S'* Avenue 
of Prussia^ Pa. 
19406 

610-768-6816 

6iO-il7Smfax 

klytion@cemlneraSs.com 
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Crenshaw Lumber Co. 


jOW, l66lhSt. 

P.O- 8o* 2436 
Gardena, CA 90247-0436 
310.323,1337 


LumberFAX 310.715.Bm 
Sash&DoorFAX 310-719,191 
Hardware FAX 3i0.7l9.2363 
Accounling FAX 310,353.2322 
www.crenshawlumber.com 


August 7, 2007 

The Honorable Grace Fiores Napolitaao 
Committee on Transportation and Infrastructure 
U. S. House of Representatives 
Washington, D.C. 205 1 5 

Dear Congresswoman Napolilano, 

I am writing to express tny strong opposition to S. 953 and H.R 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and (^ngressman Oberstar. 

Crenshaw Lumber Co. operates in Gardena, CA. We receive 300 carloads of inventory 
annually via the U.S. railroads. If these Bills were allowed to pass they would have a 
devastating impact on the rail industry and would bring capital investment in capaci^ to 
a standstill The subsequent negative impact on Crenshaw Lumber Co. and other rail 
customers through increased costs and reduced service would be astronomical and 
contrary to Crenshaw Lumber Co.’s best interests. 

Dependence on-an economically sound freight rail network is critical to our company’s 
long-term growth and to the customers that we serve, I stror^ly urge you to oppose S. 
953 and H.R 2125. 
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NfSSEKi CHEMICAL TEXAS INC 



Tlie Honorable Eddie Bernice Johnson 
Conuniltec on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congresswoman Eddie Bernice Johnson: 

1 am writing to express my opposition to S. 953 and H.R. 2125, the Railroad Competition 
and Service Improvement Act of 2007, introduced by Senator Rockefeller and 
Congressman Oberstor. 

Nisseki Chemical Texas operates a chemical facility in Pasadena, TX. We have an 
annual transportation budget of over $3 million, much of which is used to ship and 
receive rail cars to and from destinations throu^out the United States. If these bills were 
allowed to pass, the short term the economic impact on Nisseki might be positive. 
However, the longer term effect would potentially be negative because the railroads 
would have less incentive to invest in capacity and infrastructure. This could certainly 
affect our company’s profitability in die near future. 

Dependence on an economically sound freight rail network is critical to our company’s 
long term growth and to the customors that we serve. I strongly urge you to oppose 
S.953 and H.R. 2125. 


Sincerely, ^ * 

MarkD. Winland 

Senior Manager - Commercial 


10500 Bay Area Blvd. • Pasadena. Texas 77507 • (713) 754-1000 • Fax (713) 754-1001 
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NORTH AMERICAN TIE AND TIMBER LLC 

6406B North Santa Fe 
Oklahoma City, OK 73116 


September 19, 2007 



The Honorable Mitch McConnell 
U.S. Senate 

361 -A Russell Senate Office Building 
Washington, D.C. 20510 

Dear Senator Mitch McConnell: 

I am writing to express my strong opposition to S. 953 and H R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

North American Tie and Timber LLC has a location in Louisville, KY. We provide 
untreated crossties to the rail industry. Growth in the rail industry is critical to our 
survival and a healthy robust rail industry means more business to companies such as 
North American Tie and Timber LLC. 100% of our revenues are generated from the rail 
industry. If these bills were allowed to pass they would have a devastating impact on 
the rail industry and would bring capital investment in capacity to a standstill. The 
subsequent negative impact on North American Tie and Timber LLC and other rail 
suppliers through reduced rail spending and investment would have major 
consequences for companies such as ours and would certainly be contrary to North 
American Tie and Timber LLC and the nation's best interests. 

Dependence on an economically sound freight rail network is critical to our company's 
long term growth and to the customers that we serve. I strongly urge you to oppose 
S. 953 and H.R. 2125. 


Sincerely, 


Tim McHam 




Finance Manager 

North American Tie and Timber LLC 
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^ EVRAZ OREGOni STEEL MILLS 


. Oficlusit) 

; P/flskJem 6 CiiiefEwcinive Olftccf 
503-240-5225 {(fifsct) 

. ded)is|@osin.cam 




July 85, 2007 


Ths Honorable Peter DeFassio 

Committee on TVansportation and Infrastmcture 

U.S. House of Representatives 

Washington, D.C. 20515 

Dear Congressman DeFazio, 

I am writing you to express my deep concern over S. 953 and H.R. 2155, the 
Railroad Competition and Service Improvement Act of 2007, introduced by 
Senator Roclcefeller and Congressman Oberstar. My company, Evraz Oregon Steel 
Mills, headquartered in Portland, Oregon, is one of the most ^versified steel 
manufacturers in North America, prodvuang over 1.8 million tons of specialty and 
commodity steel products, annually. 

The rail industry is obviously a very critical part of our business as Evraz Oregon 
Steel Mills ships approximately 70% of our products by rail and 30% by truck. As 
Evraz Oregon Steel Mills continues to grow and expand our business, it is 
imperative that the rail industry remains healthy so efficiencies can meet the 
demands of our company and the steel industry as a whole. I am very concerned 
a^ut the health of the rail industry as Evraz Oregon Steel Mills' Roclg' Mountnin 
Division is the largest U.S. rail supplier. Hiese Bills will undermine the incentive 
to provide necessary infrastructure and capacity growth, thus leading to increased 
co^ to shippers and declining service alternatives. 

In conclusion, I request that you vigorously oppose S. 953 and H.R. 2125 and any 
legislation that attempts to re-regulate our nation's railroads. History has proven 
that excess government regulation of the railroads does not work. 

Sincerely, 

fllffiipeolusin 

Prg^dent and Chief Executive Officer 
Evraz Oregon Steel Mills 


1000 SW Dfoadwa/. Sufla 2200, t'0f5tend. Oregon 972Q5 
pliOTfi: 503/ 223-5228 | fox: 803/ 240-5800 1 v/wv/.o$iii.coin 
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PO BOX <60, 300 GREENBRIER RD-, SUMMERSVILLE, WV 26651 
PHONE 304.B72.JOQ0 FAX; 304-872-3040 


July 5, 2007 


The Honorable Nick J. Rahall, II 
United States House of Representatives 
2307 Rayburn House Office Building 
Washington,, DC 20515 

Dear Congressman Rahall: 

I am writing to express my concern about the Railroad Competition and Service 
Improvement Act of 2007, S. 953 and H.R. 2125. 

The Staggers Rail Act of 1980 largely deregulated the railroad industry. Since 
1981, rail traffic is up 95%, productivity is up 167%, train accidents rate is down 57%, 
and average inflation adjusted rail rates are down 54%, 

This proposed legislation is the opposite of what the Staggers Act was all about - 
letting rail management, not the government, run railroads. 

As a businessman, I believe that free market forces achieve better results than do 
more government regulation. 

Thank you for your consideration. 


Sincerely, 

William T, Bright 
Chairman of the Board 


WTB/alm 


248 


^ 5-1 > 

ERGON. E. 

a company that works 


August 6, 2007 

The Honorable Trent Lott 

487 Russell Senate Office Building 

Washington, DC 20510 


Dear Senator Lott; 

I am writing to express my strong opposition to S. 953 and H.R, 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller and 
Congressman Oberstar. 

Ergon, Inc, and its subsidiaries (Ergon Asphalt Products, Ergon Refining, Inc., Ergon West 
Virginia, Inc., Ergon Asphalt and Emulsions, Inc., and Lion Oil Company) depend on the 
rail industry nationwide. We have major rail shipping or production operations in 
Bakersfield, CA, Las Vegas, NV, Phoenix, AZ, Snowflake, AZ, Memphis, TN, El Dorado, AR, 
Vicksburg, MS, Newell, WV and Bainbridge, GA. We currently ship 9,500 carloads annually 
via the U.S. railroads to destinations throughout the United States. Ergon is investing 
capital in all segments of our business that will result in increased production and 
ultimately more rail traffic. If these bills were allowed to pass they would have a 
devastating impact on the rail industry and would bring the railroad's capital investment 
in capacity to a standstill. The subsequent negative impact on Ergon and other rail 
customers through increased costs and reduced service would be astronomical and 
contrary to Ergon's best interests. 

Dependence on an economically sound freight rail network is critical to our company's long 
term growth and to the customers that we serve. I strongly urge you to oppose S. 953 and 
H.R. 2125. 

Sincerely, 

ERGON, INC. 



William V'i. Lampton 
President, Asphalt Division 


WWLijm 
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Name 

Party-State 

Office Address 1 

Boxer, Barbara 

D-CA-S2 

112 Hart Senate Office Building 

Carper, Thomas 

D-DE-S2 

513 Hart Senate Office Building 

DeMint, James 

R-SC-S2 

340 Russell Senate Office Building 

Hutchison, Kay 

R-TX-S1 

284 Russell Senate Office Building 

Inouye, Daniel 

D-HI-S1 

722 Hart Senate Office Building 

Kerry, John 

D-MA-S2 

304 Russell Senate Office Building 

Lautenberg, Frank 

D-NJ-S2 

324 Hart Senate Office Building 

Lott, Trent 

R-MS-S2 

487 Russell Senate Office Building 

McCain, John 

R-AZ-S1 

241 Russell Senate Office Building 

McCaskill, Claire 

D-MO-S2 

825A Hart Senate Office Building 

Nelson, Bill 

D-FL-S1 

716 Hart Senate Office Building 

Pryor, Mark 

D-AR-S2 

257 Dirksen Senate Office Building 

Snowe, Olympia 

R-ME-S1 

154 Russell Senate Office Building 

Stevens, T ed 

R-AK-S1 

522 Hart Senate Office Building 

Sununu, John 

R-NH-S2 

111 Russell Senate Office Building 
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DECORATIVE PANELS 3030 CALAPOOIA SW 

ALBANY. OREGON 87321 
TELEPHONE 541 ©20 1042 
FAX S41 829 4420 


July 30, 2007 


The Honorable Congressman Defazio 
Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman Defazio: 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Panolam Industries operates a facility in Albany, OR. In 2006 we shipped 474 carloads 
via the U.S. railroads to destinations throughout the United States. If these Bills were 
allowed to pass they would have a devastating impact on the rail industry and would 
bring capiti investment in capacity to a standstill. The subsequent negative impact on 
Panolam and other rail customers throu^ increased transportation costs and reduced 
service would be astronomical and contrary to Panolam*& best interests. 

Depend^ce on an economically sound freight rail network is critical to our company's 
long-term growth and to the customers that we serve. I strongly urge you to oppose 
S.953 and H.R. 2125. 


Sincerely, 



Roger Workman 
Logistics Coordinator 
Panolam Ind, Albany 


PANOUAM INDUSTRIES, INC. (USA) PANOLAM tNOUSTRES LTD. (CJWADA) 
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Representative James L. Oberstur 
2165 Raburn House Office Building 
Washington, D.C. 20515 

Dear Rep. Oberstar: 

1 am writing co express my strong opposition to $. 953 and H R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Pax Industries operates in Norcross, G A We ship \ 200 carloads annually via the U.S. 
railroads to destinations throughout the United States. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns expressed 
by a small number of shippers. These bills are a "one size fits all" type of remedy that 
v^l not achieve the desired goal. Re>reguIation of the freight rail industry >vill tl^eaten 
the viability of many industries' most cost effective means of transportation goods, It will 
not only impose economic hardship on the tatltoad industry and their customers, but on 
the consumers oftbese goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to 
the customers that we serve. lurge younoito supports. 953 andH.R. 2125. Thank you 
in advance for your consideration regar^g this critical issue. 


Regards, 

Lou Nappt 
Presideot 
Pax Industries 

/kid 


6485 Crescent Dr. Norcross, GA 30071 • Phone 770-242-8000 • Fax 770-242-8962 
e-mati: paKinfo@paKfndxom • www.paxind.com 
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s^y-P Pinnacle 
^ -TP Polymers 


P. O. Drawer E 
Garywille. LA 70051 ^ 

Tel: (985) 535-2000 K y 
Fax: (985)535-1234 r 


Friday, July 6, 2007 


Rep. James L. Oberstar 

2165 Rayburn House Office Building 

Washington, DC 20515 


Dear Sir: 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Pinnacle Polymers operates in Garyville, LA. We have annual sales of 500 million 
dollars and all product is shipped via the U.S. railroads to destinations throughout the 
United States. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns 
expressed by a small number of shippers. These bills are a "one size fits all" type of 
remedy that will not achieve the desired goal. Re-regulation of the freight rail industry 
will threaten the viability of many industries' most cost effective means of transportation 
goods. It will not only impose economic hardship on the railroad industry and their 
customers, but on the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to our company and 
to the customers that we serve. I urge you not to support S. 953 and H.R. 2125. 

Thank you in advance for your consideration regarding this critical issue. 


Deneice D. Bercegeay 

Vice President Distribution and Logistics 
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SOUTH JERSEY PORT CORPORATION 


An agency of the State of New Jersey 

2nd and Beckett Streets 
Camden, New Jersey 08103 

856.757.4927 phone 
856.966.1838 fa;( 

Kevin Cast&9 nola kcastagnola @3outhj8rseyport.com 

Assistant Executive Director www.3outhiers6ypor..oon, 

Director of Operations 

The Honorable James Oberstar (D-MN) July 19, 2007 

2165 Rayburn House Office Building 
Washington, DC 20515 
FAX: (202) 226-1270 



Dear Congressman Oberstar: 

I am writing to express my opposition to S. 953 andH.R. 2125, the Railroad Competition and Service 
Improvement Act of 2007, introduced by Senator Rockefeller and Congressman Oberstar. 

South Jersey Port Corporation uses rail transportation throughout the United States. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns expressed by a small 
number of shippers. These bills are a “one size fils all” type of remedy that will not achieve the 
desired goal. Re-regulation of the freight rail industry will threaten the viability of many industries’ 
most cost-effective means of transporting goods. It will not only impose economic hardship on the 
railroad industry and their customers, but on the consumers of these goods as well, 

Dependence on an economically sound height rail network is vital to our company and to the 
customers that we serve. I urge you not to support S. 953 and H.R. 2125. Thank you in advanee for 
your consideration regarding this critical issue. 



Kevin Castagnola 

Assistant Executive Director/ Director of Operations 


CC: Mr. Jeff Usher, Sen. Dir. Bus. Serv. 
Association of American Railroads 
Washington, DC 20001 
FAX: (202) 639-2439 


Mr. Bill McCloskey, Nat’l Acet. Mgr. 
Norfolk Southern Corp. 

FAX: (610)832-1941 


Mr. Joseph Balzano, Executive Director & CEO 
South Jersey Port Corporation 
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The Honorable John McCain 
U.S. Stator 

241 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Senator McCain: 

1 am writing to express my strong opposition to S. 953 and H.R 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Obe^tar. I do not see how re-regulating an industry that has been 
functioning very well on its own could benefit anyone other than the few industries 
promoting this re-regulation agenda. 

Precision Components Inc. is a reload business operating in Phoenix, AZ. We distribute 
materials from a very wide range of the U.S. economy, from aluminum to chemicals, 
lumber and steel. Over the past three years we have sapped and received an average of 
7895 cars annually via the U.S. railroads to destinatimis ^oughout the United States. 

Since the Staggers Act of 1980, we have seen tm|x-ovements in the railroad management 
as well as significant investment in new trackage and rail infrastructure. 

If these new Bills were allowed to pass they would have a devastating impact on the rail 
industry and would bring capital investment in capacity to a standstill. The subsequent 
negative impact on Precision Components loc. and other rail customers through increased 
costs and reduced service would be astronomical and contrary to Precision Components 
lnc.*s best interests. In addition, any reduction in the level of rail infrastructure investment 
and the resulting increase in truck traffic on our interstates could overburden a highway 
system that already exceeds capacity. 

I feel deregulation of this particular industry has been a positive force in allowing the 
railroads and companies dependent to them to survive thrive. An economic^Iy sound 
freight rail network is critical to our company's long-term growth, the customers that we 
serve and to the entire U. S. economy. Therefore, I strongly urge you to oppose S. 953 and 
H.R2125. 



Chairman of the Board 
cc: Reena Ramakrishnan 


PRE-HUNG DOORS 


LAMINATED SEAMS 


TRUSSES 


BUiLDiNG MATERIALS 
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To; James Oberstar 

Chairman - Committee on Transportation and Infrastructure 
Fax (202) 225-0699 

Congressman Oberstar; 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Bills S- 953 and H.R. 2125 have been introduced in response to the concerns expressed 
by a small number of shippers. These bills are a "one size fits all" type of remedy that 
will not achieve the desired goal. Legislation that would add additional burdensome 
regulation of the freight rail industry wilt threaten the viability of many industries' most 
cost effective means of transporting goods. It will not only impose economic hardship on 
the railroad industry and its customers, but on the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to 
the customers that we serve. I urge you not to support S. 953 and H.R. 2125. Thank you 
in advance for your consideration regarding this critical issue. 



Richard White 


Toll Free Ph: 1-888-307-7876 Toll Free Fax: 1-886-669-9191 
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June 1, 2007 


Representative; Howard Coble 
2463 Rayburn House Office Building 
Washington, DC 20515-3306 

Dear Mr. Coble: 

I am writing to express my strong opposition to S. 953 and H.BL 2125, the Railroad 
Competition and Service Improvement Act of 2607. iritroduced by Senator Rockefeller 
and Congressman Oberstar. 

Taylor Clay Produces operates In Salisbury, NC. We ship majoy carloads annually via the 
U S. railroads to destinadons throughout the United States. 

Bills S 953 and H.R. 2125 have been introduced In response lo the concerns expressed by 
a small nusober of shippers. These bills are a ‘'one size fits all” type of remedy that will 
not achieve the desir^ goal. Re-regulatioa of the freight rail indiisicy will threaten the 
viabifity of many iodustries most eo&t elective means of tmnsponalion goods, it will not 
only impose economic hardship oo the railroad mdustiy and ihclr customers, but on xht 
consumers of these goods as well. 

Dependence on an economically sound freight raD networic is vital to our company and to 
the custonvcTS that we serve. I urge you oot to su p peart S.9S3 and H.^2125. Thuik you 
In advant^ for your consideration regarding this critical issue. 

Sincerely, 


Charles D. Taylor, Jr. 

President 

CPTjr/nom 
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TRINITY INDUSTRIES, INC. 

Construction, Energy, Marine & Components Group 


Mark W. Stiles 

Group President 
Trinity Senior Vice President 


2525 Siemmons Freeway 
DaHas, 7X 75207 
Tel. 214.589.2503 
Fax 214.589.8650 
www.trtnltycpg.com 


August 23, 2007 


The Honorable Eddie Bernice Johnson 
U.S. House of Representatives 
1511 Longworth House Office Building 
Washington, D.C. 20515 

Dear Congiesswoman Johnson: 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Scmce Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstav. 

Trinity Industries is headquartered in Dallas, Texas and has operations throughout the 
United States. Transit Mix Concrete and Materials Company, one of our many 
subsidiaries, ships in excess of 8,000 cars annually via the U.S. railroads to destinations 
tlu'oughout the United States. If these bills were allowed to pass they would have a 
devastating impact on the rail industry and would bring capital investment in capacity to 
a standstill. The subsequent negative impact on Trinity Industries and other rail 
customers through increased costs and reduced service would be astronomical and 
conhary to Trinity Industries’ best interests. 

Dependence on an economically sound freight rail network is critical to our company’s 
long tenn growth and to the customei-s that we serve. I strongly urge you to oppose S. 
953 and H.R. 2125. 



MWS/dkc 
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United 

Harvest 

LLC 


August 20, 2007 


The Honorable Brian Baird 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Congressman Baird: 

I am writing to express my strong opposition to S.953 and H.R. 2125, the 
Raiiroad Competition and Service Improvement Act of 2007, which were 
introduced by Senator Rockefeller and Congressman Oberstar. 

United Harvest LLC operates in Vancouver, Washington. Originating from at least 
twelve states, we receive 45,000 carloads of grain annually via U.S. railroads. If 
these Bills were to pass, they would have a significantly negative impact on the 
rail industry by reducing the capital investment Incentive needed to Improve rail 
service. The subsequent negative impact on United Harvest LLC and other rail 
customers through increased costs and reduced service would be extreme and 
contrary to United Harvest's best interests. 

Dependence on an economically sound freight rail network Is critical to my 
company's long-term health. I strongly urge you to oppose S. 953 and H.R. 

2125, 



3ary J Schuld 
President 

GlS@unitedharvest.com 


3201 NW Lower River Road, Suite 104 - Vancouver, WA 98660 
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July 13, 2007 


The Honorable Bsobara Boxer, 

Uoited States Senator > Califbn&a 

WtsMfil^KmDCOfice 

112 Saute OfGee Bufldbj; 

Washizigtoii D.C. 20510 

Dear Senator Boxer, 

1 am writing to expaess my strong opporition to S. 953 and H.R. 2125, the Railroad 
Con^ietiiiaa and Service Impioveinent Act (ri 2007, mtfodueed by Senator Rockefeller 
and congressman Obeistar. 

RtAortnm's Ready Mix operates rail served faciHtjea at C^bazotx and Cardena, CA. We 
3ti4) (^^pioxtmately 13,000 xailcacs annually via the Uition Pacific Railioad. ^ these Bills 
were alkwed to pass they would have a devastaring in^mct on the rail IndnStiy and wovdd 
bring c^tal investment in capadty to a standstilL Ibe subaeqnem negattive impact on 
RobectSM*s and other nil customers tbrou# inaeased costs and leduced service would 
be astronomical and contrary to otti best interests. 

Dependence on an eocmonucally sound freight ntii network is critical to our company's 
long term growth and to the castoaMzs diat we serve. I stron^^y urge yoa to cqppose 
S.953anditR. 2125. 



DeniiisTraesh 
Title: President 


200 S. Main St, Ste. £□□ • corona, CA 92882 
RO, Box aOOQ • Corana, CA 9287B-3600 
(961) 685-2200 • (600) 804-75S7 • Pax (dSI) 483^428 
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Rycom Trading Ltd. 

3374 Sundance Drive 

Weslbank, British Columbia. Canada V4T 2X8 
Telephone (250) 768-4321 
Facsimile (250) 768-4355 
E-Mail; fsiozkaicDtelus.net 

August 28, 2007 

VIA FAX 202-225-0699 

Total Number uf Pages: 1 


James Oberstar 
Chairmai) 

Committee on Transportation and Infrastructure 
Attention: Congressman Oberstar: 

Dear Sir: 

Re: S. 953 and H.R. 2125, Railroad Competition and Service Improvement Act of 

2007 

i am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvemoot Ac! of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Rycoin Trading Ltd. operates in Westbank, BC and we ship multiple cars annually via the 
U.S. railroads to destinations throughout the United States. 

Bills S. 953 and H.R. 2125 have been introduced in rwponse to the concerns expressed 
by a small number of shippers. These bills arc a '‘one size fits all" type of remedy that 
will not achieve the desired goal. Legislation that would add additional burdensome 
regulation of the freight rail industry will threaten the viability of many industries’ most 
cost effective means of transporting goods. It will not only impose economic hardship on 
the railroad industry and its customers, but on the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to onr company and to 
the custocners that wc serve. I urge you not to support S. 953 and H.R. 2125. Thank you 
in advance for your consideration regarding this critical issue. 

Sincerely, 

— 

Ryan Slozka 
President 
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Jnlyl2,2007 


The Honorable James L. Oberatar (Mian.) 

2165 Raybnm House Office Building 
Washington, BC 20515 
Phone:(202)225-4472 
Fax: (202) 22fi-U70 

Dear Congressman Oberstar; 

1 am writing to express my deep concern over $.953 and H.It 2125, the 
Railroad Competition and Service Improvement Act of 2007 introduced 
by Senator Rockefeller and Congressman Oberstar. 

MOL (America) Inc. “MOL”, one of North America’s largest ocean 
transportation companies, headquartered in Concord, 

Califomia, annualfy ships over 200,000 teus (20’ container equivalents) 
units via U.S. railroads. 

These Rail transportation services and facilities are used in conjunction 
with ocean transportation serviees to provide seamless intenaodai 
transportation to U.S. companies requiring global goods movement for 
exports and imports. The U.S. railroads are a vital component of a land 
transport network that has directly contributed to the growth in U.S. 
foreign commerce. 

It is my understanding that the rationale behind S.953 and H.R. 2125 is 
to create greater competition, access and service in the rail industry. 
From my personal perspective and direct business experience before 
Bud afler railroad dercgnlatioa in 1980, all of these goals have been 
accomplished. 

Mol is now more than ever, able to compete in the global economy 
with an effective and efficient intermodal rail network diat connects 
U.S. exporters and importers with customers and suppliers in all 
major global markets. 


JU- 13 2007 13:33 


925 SSS 363? 


PisnF OT 



263 


JUL 13 2007 16:35 FR NS INTERmOftL 757 533 4863 TO 98235740 

JUi. 1 ^. ^U(J/ iU'.U4AM MUL Concord ixtc No. 1021 


major global markets. 

The growth of thoso rail senaces not only supports thousands of jobs 
for Americans in the supply chain and transportation related industries, 
but also provides U^. consumers with a wide array of products that are 
reasonably priced and contributes to a higher standard of livuig for oar 
citizens. 

MOL's success in commerce and global transport services has been 
aecomplisbed by working directly with the railroads who have 
made substantial mvestments in new engines, railcars, trackage and 
rail terminal facilities. Little of which would have been feasible for 
railiwads prior to the Staggers Act. In my opinion rail deregnlation has 
gabled MOL and its customers to benefit from laH transport services 
that are unparalleled in the global market 

We request that you oppose S.953 and H.IL 2125. Commercial results 
dearly demonstrate that government regulation of the VS railroads does 
not work and will not support the conCinned economic growth that is so 
vita! to onr Nation. 



>urs. 




bmasM. Kelly ^ 

Executive Vke President 
Chief Operating Officer 
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Sirfiplot 

Corporale Office 999 Main Street, Suite 1300, Boise, ID 83702 

P.O,Box 27. Boise. ID 33707 208^333-2 ilO 


August !4, 2007 


The Honorable Rick Larsen 
1 04 W Magnolia. Room 206 
Bellingham. WA 0822.S 


Dear Representative l,arsen; 

We are writing you to c-\prcs.s our concern over S, 953 and H.R, 2)25. the Railroad Competition and Service 
Jmprovemeni .Act of 2007, introduced by Senator Rockefeller and Congressman Obetstar. The J. R. .Simplot 
Company is a privately held food and agribrusincss coqioralion based in Boi.se. Idaho which employs 
approxiniaidy 10,000 people in the IJ.S,. Canada, China. Mexico, and .Ausfmlia. 

Thesic bills in currem fonn would not benefit the railroad ship|X‘r community a.s a svholeand quite po-ssibly 
increase the system costs which ultimately would be passed to the consumer. In our opinion, this legislation 
would re.sull in a weaker iransponaiion .system that would ho damaging to our businetts. However, our 
position on these bills does not mean that our company is entirely sailsfied with all Class 1 carriers 
concerning service and comjx'lition. 

The rail industry is obviously a very critical part of our business as Simplot ship.s and receives a substantial 
amount of our products hy rail with an annual spend ofover 100 million dollars. As Simplot continues to 
gtowatld expand, it Is imperative lliat the rail industry remains healthy so efiiciencies can meet the tiemaiid.s 
of our company. These bills will undennine the incentive to provide necessttry infntstructure and capacity 
growth in the railntad indiistry. thirs leading to increased costs to shippers and declining.servicc alternatives. 

In conclusion, we res|x*clfully request that you oppivsc S. 9S.i and li.R. 2125 and any legislation. 


Sincerely, „ 

y 

Bill Whitacre 
Presideat 

i.R. Simplot Company - Agribu.sincss 


7^" 



Kevin Sionns 
President 

J.R. Simplot Company - Ftvod Group 
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AMERICA INC 


July 30, 2007 

Mr. Jerry Costello 
U.S. Congress 

2408 Rayburn House Office Building 
Washington, DC 20510 

Dear Mr. Costello, 

I am writing to express my strong opposition to S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 

Glovis America, Inc. is based out of Costa Mesa, California. As the logistics provider for 
Hyundai Motor America zind Kia Motors America we ship approximately 300,000 
vehicles annually via the U.S. railroads to destinations throughout the United States. 

Bills S. 953 and H.R. 2125 have been introduced in response to the concerns expressed 
by a small number of shippers. These bills are a "one size fits all" type of remedy that 
will not achieve the desired goal. Re-regulation of the freight rail industry will threaten 
the viability of many industries' most cost effective means of transportation goods. It will 
not only impose economic hardship on the railroad industry and their customers, but on 
the consumers of these goods as well. 

Dependence on an economically sound freight rail network is vital to our company and to 
the customers that we serve. I urge you not to support S. 953 and H.R. 2125. Thank you 
in advance for your consideration regarding this critical issue. 


Sincerely, 




Marvin P. Baisden 
Vice President & COO 


GLOVIS America, Inc. 1665 Scenic Avenue, Suite 250 Costa Mesa, California 92626 
Phone; 714.435.2960 Fax714.427.5933 
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The Honorable Frank Lautenberg 
Committee on Transportation and Infrastructure 
U.S. Senate 

356 Hart Senate Office Building 
Washington, DC 20510 

Dear Senator Lautenberg: 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the 
Railroad Competition and Service Improvement Act of 2007, introduced by 
Senator Rockefeller and Congressman Oberstar. My company, Alliance 
Shippers, [nc,, located in Englewood Cliffs, NJ, is a worldwide 
transportation company that has sales exceeding $500 million, utilizing the 
nation’s railroad intcrmodal services. 

The rail industry is obviously a very critical part of our business as Alliance 
Shippers, Inc., ships 85% of our business by rail and 1 5% by truck. As 
Alliance Shippers, Inc. continues to grow and expand its business, it is 
imperative that the rail industry remains healthy so efficiencies can meet the 
demands of our company and the transportation industry as a whole. These 
Bills will undermine the incentive to provide necessary infrastructure and 
capacity growth, thus leading to increased costs to shippers and declining 
service alternatives, 


In conclusion, I request that you vigorously oppose S. 953 and H.R. 2125 
and any legislation that attempts to rc-regulatopur nation’s railroads. 
History has proven that excess government regulation of the railroads does 
not work. 


Sincerely, 

' Ronald Lefcmrrt 
President v 


Cwporilt He»dqaarttn! S165y|yaiiAvciiM.Einl8w«ilClifr»,Ni 07M2 . (201)217-0400 . F«rt20l)}2T-U12 
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• FORT- PITT 

CONSOLIDATORS, INC. 

200 JONES ST. P.O. BOX 377 VERONA PA 15147-0372 


July 11, 2007 


Tlie Honorable Jason Altmire 
1419 Longworth House Office Building 
Washington, D.C. 20515 

Dear Congressman Altmire: 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rookefeller 
and Congressman Oberstar. My company. Port Pitt Conaolidators, Inc., located In 
Verona, PA is a transportatioo broker. 


The rail industry is obviously a very critical part of our business as Fort Pitt ships 40 % of 
our products by rail and 00 % by truck. As Port Pitt continues to grow and expand our 
busincas, it is imperative that the tail industry remains healthy so efficiencies can meet 
the demands of our company and the transportation brokerage industry as a whole. These 
Bills wilt undermine the incentive to provide necessary infrastructure and capaei^ 
growth, thus leading to increased costs to shippers and declining ser^ce altemalives. 

In conclusion, I request that you vigorously oppose S. 953 and H.R. 2125 and any 
legislation that attempts to re-tegulate our nation’s railroads. History has proven that 
excess government regulation of the railroads doea not work. 

Sincerely, 

Robert DiNardO 
Executive Viee President 
Fort Pitt Consolidators, Inc. 


01/02 

(Jt^ 


fortpittcom 

412.826.1111 800.472.2769 fax 412,826.1122 
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August 1, 2007 



The Honorable Barbara Lee 
Oakland District Office 
1301 Clay Street Suite lOOO-N 
Oakland, CA 94612 


Dear Congressvvoman, 

I am ^vriting you to express my deep concern over $. 953 and H.R. 2125, the Railroad Competition 
and Service bnprovetnent Act of 2007, introduced by Senator Rockefeller and Congressman 
Obersiar. My company, American President Lines Ltd., located in Oakland, California, is an 
international transportation and logistics provider including rail shipments. 

The rail industry is obviously a very critical part of our business as American President Lines Ltd. 
ships approximately 400,000 units by rail annually. As American President Lines Ltd. continues to 
grow and expand our business, it is imperative that the rail industry remains healthy so efficiencies 
can meet the demands of our company and the industry as a wltole. These Bills will undermine the 
incentive to provide necessary infrasiructm-e and capacity growth, thus leading to increased costs to 
shippers and declining service alternatives, 

In conclusion, T request that you vigorously oppose S. 953 and H.R. 2125 and any legislation that 
attempts to re-regulatc our nation’s railroads. fCstory has proven that excess government regulation 
of the railroads does not work. 


Sincerely, 



APL Ljmtwd 
] I ! I Broadway 

Oakland. CA 94607-5S00 USA 
USA 

wwvi/.ap!.coffl 
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Transloaders 


September 4, 2007 


Honorable U S Senator Henry Reid 
528 Hart Senate Office Building 
Washington, D C 20510 

Dear Senator Reid: 

i am writing you this letter to express my deep concern over S.953 and H R. 2125, the 
Railroad Competition and Service Improvement Act of 2007, introduced by Senator 
Rockefeller and Congressman Oberstar. My companies are Bighorn Divide & Wyoming 
Railroad and BT Inc (a 135 unit trucking company), with 4 locations in Wyoming and 1 
large location in Wells, Nevada Riverton, Wyoming is the headquarters for both 
companies, which are both privately held Our truck to rail plus rail to truck and our short 
line railroad ship and receive approximately 10,500 railcars per year Since our 
beginnings in 1985 our operations and the strength of our companies have been greatly 
enhanced with the strength of railroads since the Staggers Act was passed in 1980. 

It is my understanding that the rationale behind S 953 and HR 2125 is to create greater 
competition, access and service in the rail industry From my perspective, we have 
accomplished all of those goals since partial deregulation in 1980 BT Inc is now, more 
than ever, able to compete in the global economy with cost effective freight transportation 
rates, on-time service and damage-free delivery This has been accomplished by 
working closely with the railroad and their tremendous investment in equipment and rail 
infrastructure. 

In conclusion, I request that you oppose S,953 and HR 2125 and any legislation that 
would add additional burdensome regulation to our railroads. Conventional wisdom and 
history have proven that government regulation of the railroads does not work 

Thank you for you time and consideration 

Sincerely, 

Cliff Root, 

President, Bighorn Divide & WY RR 
President, BT Inc 



BTI • 642 South Federal Blvd. • Riverton, WY 82501 • (307) 856-7480 • Fax (307) 856-4623 
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July 9, 2007 


The Honorable, Jeny McNemey 
Committee on Transportation and Infirastnicture 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman McNemey: 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the Raihoad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. My company, Delta Distribution , located in Stockton, Ca , 
is in the business of Rail Transloading Services, primarily Building materials. 

The rail industry is obviously a very critical part of our business. As Delta Distribution 
we receive 98% of our products by tail and 2 % by tmck. As Delta continues to grow arid 
expand our business, it is imperative that the rail industry remains healthy so efficiencies 
can meet ttie demands of our company and the Forest Products industry as a whole. These 
Bills will undermine the incentive to provide necessary infrastructure and capacity 
growth, thus leading to increased costs to shippers and declining service alternatives. 

In conclusion, I request that you vigorously oppose S, 953 and H.R. 2125 and any 
legislation that attempts to re-regulate our nation’s railroads. History has proven that 
excess government regulation of the railroads does not work. 



President 
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June 27, 2007 


Congressman James Oberstar ' • : - > . 

2365 Raybum House Office Building 
Washington, DC 205 1 5 
Dear Congressman Oberstar 

I am writing you this letter to express my deep concern overS. 953 and H.R. 2125, the 
Railroad Competition and Service Improvement Act of 2007, introduced by Senator 
Rockefeller and Congressman Oberstar. My company. Dependable Distribution 
Services, inc., with warehouse locations in the Philadelphia and south Jersey areas, ships 
about 150,000 tons of freight annually. We were established in 1992 and have grown in 
part as a direct result of the progress made by the railroads since the passage of the 
Staggers Act. 

It is my understanding that the rationale behind S. 953 and H.R. 2125 is to create greater 
competition, access and service in the rail industry. From my perspective we have 
accomplished all of those goals since de-regulation in 1980, Dependable Distribution is 
now, more than ever, able to compete in the global economy with cost effective freight 
transportation rates, on time service and damage free delivery. This has been 
accomplished by working closely with (he railroad and their tremendous investment in 
engines, quality railcars, and rail infrastructure, all which was not economically feasible 
for the railroads before the Staggers Act. 

In conclusion I request that you oppose S. 953 and H.R. 2125 and any legislation that 
attempts to re-regulate our railroads. Conventional wisdom and history have proven that 
government regulation of the railroads does not work. 


Sincerely, 


Harvey Weiner, President 


130^ Unon Avenue. PennsauKen. NJ 03110 • (856) 665*1700 • FAX (356) 488-6332 
Emaii ddsl301©ao1.co.'n 
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July 27, 2007 


The Honorable Hany Mitchell 
Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, D.C. 20516 


fiORTH OHERICOII 


RELOAD INC. 


NORTH AMERICAN RELOAD ARIZONA INC. 
6964 East Century Park 
Tucson, AZ 85706 
(877) 574-0674 -Phone 
„ -:r*-(520) 574-1738 - Fax 



Dear Congressman; 

Re: Railroad Re-Reoulatlon Act S. 953 and H.R. 2125 


I am writing you to express my deep concern over S. 953 and H.R. 21 25, the Railroad Competition and 
Service Improvement Act of 2007, introduced by Senator Rockefeller and Congressman Oberstar. My 
company. North American Reload Arizona Inc., located in Tucson, Arizona, Is a lumber distribution 
facility. 

The rail industry Is obviously a very critical part of our business as North American Reload ships 80 % 
of our products by rail and 20% by truck. As North American Reload continues to grow and expand our 
business, it Is imperative that the rail industry remains healthy so efliclencies can meet the demands of 
our company and the lumber Industry as a whole. These Bills will undermine the incentive to provide 
necessary infrastructure and capacity growth, thus leading to Increased costs to shippers arxl declining 
service altemallves. 

In conclusion, I request that you vigorously oppose S. 653 and H.R. 2126 and any legislation that 
attempts to re-regulate our nation’s railroads. History has proven that excess government regulation of 
the railroads does not work. 

Sincerely, 



Bradley C 
President 



North American Reload Arizona Ino. 

877-574-0674 

bclafke@noramrelQad.com 
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t/ // h iVori/iuifi.'ii Aluminum 


JLjLJ I Specialties, Inc, 

331,1 V/ksI Sm oiiO Stfeot !he DaliCl Oft 97058 


Wednesday. July 2X 2007 


The Honorable Peter A. DeFazio 
Conintluecon Tiansportation and hifrasuuelurt: 

U.S. House of Rcprcscmaiivcs 
Waslifnglon. D.C. 20515 

Dear Conure.s.sman DePazio: 

r am writing you toexiprcss iny deep concern over S. 951 amlTT.R. '2125. the- Railroad Compotition and 
Sc-Tvice Impiovcrne-iit Act of 2007, introduced by Senator Rockefellc-r and Conerc^soiaii Oberstar, My 
company. Noitliweii AluHiinurti Spcoiallics, Inc., toted In The r)aH«, OR. is a major manutourei’ of 
»l«minnm bilicr for the t’o«g,«*>8, Impact cxliusion, and direct extnision Industries. Wc .ship pioduct every 
day all over the U.S. and the world. 


The rail iudnstt'yis obviou.sIy a very critical |jari.«rtmrhii.«:in**6S as Northwest ships much of our 
products by tnulU-modul rail. As Northwest continues to p/ow and expand our business. H is imperative 
thul the ruii industry remains heallhy .so efficiencies can meet the demands of ooi cothpany and the 
aluminum inriu.siry a.s a whole. In the pa.sr the vast majority of our piodut i uiovwl by rail Over the paiit 
7 years our company has £Opc throufih vast chaofics. ilirce owners, and Is presently An R50P on a fast 
fp owih trajectory. Our desire is to teium to the point where ibe loajorily of our pn^oet moved in the 
most officiciu (uaiHicr possible, railcar. ‘iltMU Dills will undermine the incentive to provide iiciccssary 
Infrasituctuic and capacity growth, tliuH lending to increased <K>-sts to shippers and declining service 
ullcniuiives. 


In conclusion, 1 request that you viRoroiisiy oppose S. 95‘J and H.R. 212.5 and any Ittgislatien that 
iifrempr.s* fo rc-rcuularc our nation's raihoads. History ha.s proven that excess governmem rftj;-ulMion of 
the railroads doe.s not work. 



DimieT^OwHr 
VP Sales and Mulcting 

Nonliwe.st AUtmmum Specialiie.s, fnc. 
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Northwest Transuoading 


7ata3 Hwvao? 
PO B0X92t 
KeJlMiHTON, OR 67838 
PHONXi 041 .867.8040 
Fax» G4t. 607 .9074 
EMAIU: NORTHnrKSTrRAN9LOADINO.COM 


July 24, 2007 


The Honorable Peter A. DeFazio 
Committee on Tran^oitation and Jnjfrastructure 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congressman DeFado: 

I am writing you to express ray deep concern over S. .953 and H.R. 2125» the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller and 
Congressman Oberrter, My company, Northwest Ttandr^ding, located in Herraiston, OR, is in 
the business of loading and unloading railcars, for shippers who are not themselves rail served. 

The rail industry is obviously a very critical part of our business as Northwest Transloadiag loads 
aod unloads bc^en 250 and 500 railcais per year. As Northwest Transloading continues to grow 
and expand our business, it is imperative that the rail industty remains healthy so efBcienclos can 
meet the demands of our company. These Bills will undermine the incentive to provide necessary 
inftastructure and c^aolty growth, thus leading to Increased costa to shippers and declining 
service altematives. 

In conclusion, 1 request that you vigorously oppose S. 953 and H.R, 2 1 25 and any legislation that 
attempts to re-regulaie our natloa’s railroada. Histewy has proven that excess goveroment 
regulation of the railroads does not work. 



MJehae! S. Simon 
Owner 


i/i 'j 


mm m aado 


mu-i im Yn'r 
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Oglebay Norton Compakny 
North Point Tovrer 
1001 Lakfiside AvcrqCi 15^ Floor 
Clevdaad, QH 441 14-1 151 


July 24.2007 


MaJiin^Addiras; 
d&4 Parkway Drive 
P.O.Box 617 
Buchanan, VA 2406M)61 ? 

Hunter ADen 
Direct Oisb 540.2543430 
Fax: 540. 2543219 
Emflih kaIUti(S)Gnco.com 


The Boaoxahk NU Bahall 
^07 Riybum House Office Building 
Washington, OC 20510 
Fax: (202) 22^9061 


I am vniting you this letter to express my deep concern over S. 953 and M.R. 2125, the Railroad 
Competitioii eod Service Improvement Aot of 2007, introduced by Senator RocIcefeUer and 
Congressman Obentar. 

My compaiy.Oglebay Norton Company, in Cleveland, OH ships! 0,000 + rail carioads of freight 
annually. O^ebay Norton w&a establish^ in 1S54 and has grown as a direct tesult of die progress 
made by the railroads the passage of the Staggers Act 

It is xny undeistanding that Che rationale behind S. 953 and H.K. 2125 is to create greater competition, 
access and service in frie rail iodustiy. From my perspective we have accomplished all of diose goals 
since do-regulation in 1 990. Oglebay Norton is sow, more ever, able to compete in the global 

economy vdth co:^ effective freight transpottation rates, on time service and damage free delivery. 
This bas been accompUsked by woridng dosely the Tailroad and iheir tremendous itivestmeut in 

engines, quality i^cars, and mil infiastrujcture, all vdiich was not economically frasible for the 
railroads before the Staggers Act 

In conclusion I request that you oppose S. 953 and HJL 2125 and any Jegislation that attend to te- 
reg u la te our lailroads. Convention^ wisdom and hlstoiy have proven that government tegulation of 
the railroads does not work. 


Sincerdyj^rs, 



Director Marketiog St Logistics 
Oglebay Norton Company 


JUL 2d 2007 09:53 


PAGE. 02 



276 


07/12/2007 14:17 IFAX OOCUHENTS9SHARPFREIGHT.COM 


■» Jim Sannebeck 



July 12, 2007 

Senator Barbara Boxer 
US. Senate 

i 12 Hart Senate Office Building 
Washmylon, D.C. 20510 

Dear Senator Boxer: 

I am writing you to express my deep concern over $. 953 and H.ft. 21 25,- the Railroad 
Competition and Sei-vice Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. My company, located in 

Orange, CA is an inleimodai marketing company and freight broker. 

Tlic rail induslry is obviously a very erilical part ofour business as Shatp Freight ships 
60% of our products by roil and ^0% by truck. As Sharp Freight continues to grow and 
expand our business, it is imperative that the tail industry remains healthy so efTicicncies 
can meet the demands of our company and the iranspMiation induslry as a whole. Tliese 
Bills will undermine the incentive to provide necessary infrastructure and capacity 
growth, thus leading to increased costs to shippers and declining service alternatives. 

In conclusion, 1 request that you vigoiousiy oppose $. 953 and H.R. 2125 and any 
legislation that attempts to re-regulaie our nation’s railroads. History has proven that 
excess government regulation of the railroads does not work. 


Sincerely, 



Sharp Freight Systems, Inc. 


@ 001/002 


7696 North Brian Street ♦ Oranpe, Ceflfornla 92S$7^3406 ♦ (714) 2B3-7000 ♦ Fax (714) 283-7024 
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FROM 


SKQG LOADING INC. 


PHCME NO. : 13607^3471 


Jul. 27 2007 32:i3R-', PI 



Skog Loading, Inc. 

PO Box 189 
799 NW Kcrron Si. 
Winlock, WA 98596 
360-785-4466, Fax 360-785-3471 
skoe@comDDrime.com 


July 17, 2007 

The Honorable Brian Baird 

Committee on Transportation and Infrastructure 

U.S. House of Representatives 

2443 Rayburn House Office Building 

Washington D.C. 20515 


Dear Congressman: 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, Introduced by Senator Rockefeller 
and Congressman Oberstar. My company Skog Loading Inc. located in Winlock, WA 
transloads lumber for lumber mills that are not rail served. 

The rail industry is our only business. As Skog Loading continues to grow and expand 
It is imperative Chat the rail industry remains healthy so efficiencies can meet the 
demands of our company and the lumber industry as a whole. These Bills will undennine 
tlie incentive to provide necessary infrastructure and capacity growth, thus leading to 
increased costs to shippers and declining service alternatives. 

In conclusion, deregulations in the early 80’s greatly increased and simplified rail 
shipment.^ for us. I request tixat you vigorously oppose S. 953 and H.R. 2125 and any 
legislation that attempts to re-regulate our nation's railroads. History has proven that less 
government regulation of the railroads has worked. 


Sincerely, 



Robert Axelson 
President 
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August 21, 2007 

The Honorable Cliris Cannon 
U.S, House of Representatives 
2436 Rayburn House Office Building 
Washington, D.C. 20515-4403 

Dear Congressman Cannon: 

I am writing you to express my deep concern over S. 953 and H, R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Jay 
Rockefeller, D-WV, and Congressman Jim Obersiar, D-MN. My company, Pailadon Iron 
Corporation, is a producer of iron ore and related products for use in several industrial 
and commercial applications. 

The rail industry is obviously a very critical part of our business - Pailadon Iron 
Corporation intends to ship 95 percent of its products by rail and 5 percent by truck from 
its mine in Iron Springs, Utah. As Pailadon Iron continues to grow and expand our 
business, it is imperative that the rail industry remains healthy so efficiencies can meet 
the demands of our company and the iron industry as a whole. These bills will undermine 
the incentive to provide necessary infiraslruciure and capacity growth, thus leading to 
increased costs to shippers and declining service alternatives. 

I request that you vigorously oppose S. 953 and H.R. 2125 and any legislation that 
attempts to re-regulate our nation's railroads. History has proven that excess government 
regulation ofthe railroads does not work. If you have any questions or desire further 
information, please do not hesitate to contact me. Thank you for your consideration of 
this matter. 


Sincerely, 



President CEO 
Pailadon Ventures, Ud. 

554 South 300 East, Ste. 250 
Salt Lake City, Utah 84111 
801.521.5252 


Carp«r«ic OMcc | Ctntdltn OKK« 

354 S 300 E«»l. 3t«. 230 1 409 C{«nv(U« SlRW. S(«. 1 SOO 
Salt City I Vancouver 

Utah. 941111 BrttlUiC«lvmWa.V6C 3T2 
P;a0tJZ13Z32 P: 604.494.7088 
ftB0l.52i.W54 F;604.A84.7044 
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August 21, 2007 

The Honorable Jim Matheson 
U.S. House of Representatives 
1323 LongworthHOB 
Washington, DC 20515 

Dear Congressman Matheson; 

I am writing you to express my deep concern overS. 953 and H. R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Jay 
Rockefeller, D-WV, and Congressman Jim Oberstar, D-MN. My company, Palladon Iron 
Corporation, is a producer of iron ore and related products for, use in several industrial 
and commercial applications. 

The rail industry is obviously a very critical part of our business - Palladon Iron 
Corporation intends to ship 95 percent of its products by rail and 5 percent by truck from 
its mine in Iron Springs, Utah. As Palladon Iron continues to grow and expand our 
business, it is imperative that the rail industry remains healthy so efficiencies can meet 
the demands of our company and the iron industry as a whole. These bills will undermine 
the incentive to provide necessary infrastructure and capacity growth, thus leading to 
increased costs to shippers and declining service alternatives. 

I request that you vigorously oppose S. 953 and H.R. 2125 and any legislation that 
attempts to re-regulate our nation's railroads. History has proven that excess government 
regulation of the railroads does not work. If you have any questions or desire further 
information, please do not hesitate to contact me. Thank you for your consideration of 
this matter. 

Sincerely, 


Donald 

President &CEO 
Palladon Ventures, Ltd. 

554 South 300 East, Ste. 250 
Salt Lake City, Utah 8411! 
801.521.5252 


Corpof «)« OMc* C«cudl*n Otflce 
454 S 30} e9»t.SM. 2SO «09Cnnvaie SlTMt.Slt. 1500 
&lll LaktCKy VjiKOUVtr 
tAah.8AiiilBrimhColuxnM«.V8C IT2 
P;S01.S2t.9252 }>a04.a8<i.708B 
F;B03.S2I.S<i96 F;e0A.«8«.70<M 
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August 21, 2007 

The Honorable Rob Bishop 
U.S. House of Representatives 
124 Cannon Building 
Washington. DC 20515 

Dear Congressman Bishop: 

I am writing you to express my deep concern overS. 953 and H. R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Jay 
Rockefeller, D-WV, and Congressman Jim Oberstar, D-MN. My company, Palladon iron 
Corporation, is a producer of iron ore and related products for use in several industrial 
and commercial applications. 

The rail industry Is obviously a very critical part of our business - Palladon Iron 
Corporation intends to ship 95 percent of its products by rail aitd 5 percent by truck from 
its mine in Iron Springs. Utah. As Palladon Iron continues to grow and expand our 
business, it is imperative that the rail industry remains healthy so efficiencies can meet 
the demands of our company and the iron industry as a whole. These bills will undermine 
the incentive to provide necessary infrastructure and capacity growth, thus leading to 
increased costs to shippers and declining service alternatives. 

I request that you vigorously oppose S. 953 and H.R. 2125 and any legislation that 
attempts to rc-regulate our nation's railroads. History has proven that excess government 
regulation of the railroads does not work. If you have any questions or desire further 
information, please do not hesitate to contact me. Thank you for your consideration of 
this matter. 



Palladon Ventures, Ltd. 

554 South 300 East, Sic. 250 
Salt Lake City, Utah 841 1 1 
801.521.5252 


Corpoia(»ONk*|c«n«ltanOffl<« 

S5<i 5 300Ea«l.Sit 2SO 1 609 Cianvina Stract. S(«. 3SOO 
S«K L»lt« Chv ’ V«iM4UVcr 
Ul«h. 0413 1 BrtiUhCotumbla. VflC ITZ 
<^SOi.52}.S2S2 t’:6a4.4a4708a 
F:801.52i.S«S4 R C04AS4.7044 
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August 21, 2007 

The Honorable Orrin Hatch 
U.S. Senate 
8402 Federal Building 
125 South State Street 
Salt Lake City. UT 84J38 

Dear Senator Hatch: 

I am writing you to express my deep concern over S. 953 and H. R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Jay 
Rockefeller, D-WV, and Congressman Jim Oberstar, D-MN. My company, Palladon Iron 
Corporation, is a producer of iron ore and related products for use in several industrial 
and commercial applications. 

The rail industry is obviously a very critical part of our business - Palladon Iron 
Corporation intends to ship 95 percent of its products by rail and 5 percent by truck from 
its mine in Iron Springs, Utah. As Palladon Iron continues to grow and expand our 
business, it is imperative that the rail industry remains healthy so e^iciencies can meet 
the demands of our company and the iron industry as a whole. These bills will undermine 
the incentive to provide necessary infrastructure and capacity growth, thus leading to 
increased costs to shippers and declining service alternatives. 

I request that you vigorously oppose S. 953 and H.R. 2125 and any legislation that 
attempts to re>reguiate our nation's railroads. History has proven that excess government 
regulation of the railroads does not work. If you have any questions or desire further 
information, please do not hesitate to contact me. Thank you for your consideration of 
this matter. 


Sincerely, 



President & CEO^ 

Palladon Ventures, Ltd. 

554 South 300 East, Ste. 250 
Salt Lake City, Utah 84111 
801.52!. 5252 


Corporate Office I Canadian Offlet 
99 n S 300 Eatt. SI*. 290 1 a09 Granville Swcel. Sle. 1 SOO 
Sell LakaCIlv Vancouver 
Utah. B«l 1 1 . Brhith Calumbla. V6C aT2 
P:e01.92l3292 P:«O<L494.708a 
P:801.921.S65a f;e06.4aA.7O44 
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August 21, 2007 

The Honorable Bob Bennett 
U.S. Senate 

Wallace F. Bennett Federal Building 
125 South Slate Street, Suite 4225 
Salt Lake City, UT 84138-1188 

Dear Senator Bennett: 

1 am writing you to express my deep concern over S. 953 and H. R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Jay 
Rockefeller, D-WV, and Congressman Jim Obersiar, D-MN. My company, Palladon Iron 
Corporation, is a producer of iron ore and related products for use in several industrial 
and commercial applications. 

The rail industry is obviously a very critical part of our business - Palladon Iron 
Corporation intends to ship 95 percent of its products by rail and 5 percent by truck from 
its mine in Iron Springs, Utah. As Palladon Iron continues to grow and expand our 
business, it is imperative that the rail industry remains healthy so efficiencies can meet 
the demands of our company and the iron industry as a whole. These bills will undermine 
the incentive to provide necessary infrastructure and capacity growth, thus leading to 
increased costs to shippers and declining service alternatives. 

I request that you vigorously oppose S. 953 and H.R. 21 25 and any legislation that 
attempts to re-regulate our nation's railroads. History has proven that excess government 
regulation of the railroads does not work. If you have any questions or desire further 
information, please do not hesitate to contact me. Thank you for your consideration of 
this matter. 


Sincerely, 



President & CEO 
Palladon Ventures, Ltd. 

554 South 300 East, Ste. 250 
Salt Lake City, Utah 841 1 1 
801.521.5252 


Cor$or*(«OHk*| 
S 5<> S 300 E««, »•. ?sa I 
S«hlalieCU<|j 
Ui«h.e611}i 
P:80l.521.S2S2 
F;S0I.S£l.S45a 


CM«d<«n OMct 

400 Cr«nvll)« I S 00 

V«ncauv*r 

8ri(tehC<l(uA^la.V6C 1T2 
P:60«.<i6 4.7086 
F:604.4S4.70M 
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Pacific Cargo, Inc. 

dba CAL CARGO 


2376 Davis Avenue 
Hayward, CA 94946 
510-78£M)961 
FAX 510-7894)772 


Transportation & Warehousitig 


July 10“*, 2007 

Senator, Barbara Boxer 
1 374 Hart Senate Building. 
Washington, D.C. 21772 


Dear Senator Boxer, 

I am writing you to express my deep concern over S.953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
And Congressman Oberstar. My company Pacific Cargo Inc., located in Hayward, 
California is a Warehouse and Distribution Company. 

The rail Industry is obviously a very critical part of our business as Pacific Cargo receives 
80% of our products by rail and 20% by truck. As Pacific Cargo InC. continues to grow 
and expand our business, it is imperative that the rail industry remains healthy so 
efficiencies can meet the demand of our company md the Forrest Product Industry as a 
whole. These bills will undermine the incentive to provide necessary infrastructure and 
capacity growih. tlius leading to Increased costs to shippers and declining service 
alternatives. 

In conclusion, I request that you vigorously opptise S. 953 and H.R. 2125 and any 
legislation that attempts to rc*regulale our nation's railroads. History has proven that 
excess government regulation of the railroads does not work. 


Sincerely, 



Pacific Cargo Inc, 


P. O. Box 95S76» Hayward, CA 94545 
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August 6, 2007 


The Honorable Peter DeFazio 

Committee on Transportation and Infrastructure 

U.S. House of Representatives 

2134 Rayburn House OfSce Building 

Washington, D.C. 20515 

Dear Congressman DeFazio: 

We are writing you to express our concern over S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. The J. R. Simplot Company is a privately held food 
and agribusiness corporation based in Boise, Idaho which employs approximately 10,000 
people in the U.S., Canada, China, Mexico, and Australia. 

These bills in current form would not benefit the railroad shipper community as a whole 
and quite possibly increase the system costs which ultimately would be passed to the 
consumer. In our opinion, this legislation would result in a weaker transportation system 
that would be damaging to our business. However, our position on theses bills does not 
mean that our company is entirely satisfied with all Class I carriers concerning service 
and competition. 

The rail industry is obviously a very critical part of our business as Simplot ships and 
receives a substantial amount of our products by rail with an annual spend of over 100 
million dollars. As Simplot continues to grow and expand, it is imperative that the rail 
industry remains healthy so efficiencies can meet the demands of our company. These 
bills will undermine the incentive to provide necessary infrastructure and capacity growth 
in the railroad industry, thus leading to increased costs to shippers and declining service 
alternatives. 

In conclusion, we respectfully request that you oppose S. 953 and H.R. 2125 and any 
legislation. 


Sincerely, 




Bill Whitacre 
President 

J.R. Simplot Company - Agribusiness 


Kevin Storms 
President 

J.R. Simplot - Food Group 
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The Honorable Senator Max Bawus 
5U Hart Senate Office Building 
Washington, D.C. 20515 

Dear Senator Baucus: 


I am writing you to express my deep concern over S, 953 and H.R. 21 25, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. 


Tine rail industry is obviously a very critical part of our business as Sun Mountain ships 
95 % of our products by rail. That's a total of approximately 1490 rail cars per year. As 
we continue to grow and expand our business, ii is imperative that the rail tndusliy 
remains healthy so efficiencies can meet the demands of our company and the Wood 
Products Industry as a whole. These Bills vdU undermine the incentive to provide 
necessary infrastructure and capacity growth, thus leading to mcrcased costs to shlp]>ers 
and declining service alternatives. 

In, conclusion, 1 request that you vigorously oppose S. 953 and H.R. 2125 and any 
legislation that attempts to re-regulace our nation’s railroads. JJistoT}' has proven that 
excess government regulation of the railroads does not ^vrk. 


Sincerely, 


Sherman Anderson 
Presidem and Owner 
Sun Mountain Lumber Company 


Mounra/i? Lumber 

PO Bor 3SS, 1S1 Green/iouse ffoatf, DoorLoilge, HT 59722 

40S-m-UOO far:iSe.Si6.37U 
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P.O. Box 265749 
Sacramento, CA 95865 


July 12, 2007 


T-0I]4 P-tl02/003 F-196 


The Honorable Dorris 0. Matsui 
Committee on Ttansportation and Inftastrucmre 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congresswoman Malsui: 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the Railroad 
Competitian and Service Inprovcment Act of 2007, introduced by Senator Rockefeller 
and Congresaman Oberstar. My company. Western Buyers , located in Elk Grove, ca., is 
a lumber and building materials distributor. 


The rail ladustiy is obviousi y a very critical part of our business as Western Buyers ships 
85% of our products by rail and 1 5% by truck. As Western Buyers continues to grow and 
expand our business, it is imperative that the rail Indusuy remains healthy so efficiencies 
can meet the demands of our company and the building materials bomess as a whole. 
These Bills will imdeimme the incentive to provide necessary infrastructure and capacity 
growth, thus leading to increased costs to shippers and declining service alternatives. 

In conclusion, I request that you vigorously oppose S. 953 and H.R. 2125 and any 
legislation that attempts to re-regiUate our nation’s milroads. History has proven that 
excess government regulation of the railroads docs not work. 



Mark Miller 
Supply Chain Manager 
Western Buyers 
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July 27, 2007 

The Honorable Senator Barbara' Boxer 
U.S. Senate 

Washington, D.C. 20510 


Dear S^iator Boxer: 

1 em writing you to express my concern over S. 953 and H,R. 2125, the 
Railroad Competiboii and Service Improvement Act of 2007, introduced by 
Senator Rock^Uer and Congressman Obestar. My company, Waste By Rail, 
Inc, located in Paramount. CA is in the business of sUpping waste tnatcdals and 
marketable commodities as a compooeat of our interstate shipping business. 

The rail industry is obviously a very critical part of our business as Waste By 
Rail, Inc ships 90% ofour products by rail and lO^bytraok. As Waste By Rai^ 
hie continues to grow and egepand cnir business, it is imperative that the rail 
industry remains heahhy so efScIeacies can meet the demands of our company 
and die transportation industry as a whole, these .Bills will undennine the 
incentive to provide necessary infiastmeture and capacity growth, thus leadiog to 
increased costs to shippers and declining service alternatives. 

In conclusion, I request that yoU vigoipusly oppose S. 953 and HJt 2125 and aay 
legislation that attempts to re-iegulate our nation's railroads. History baa prov^ 
that excess government regulation of the railroads does not work. 
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PIGGYBACK CONSOLIDAjrORS, INC. ^ 

THE uncommon ‘SHIPPERS AQ INT" 

IS501 HERON AUENUE. LA MIRADA, OALlfORNIA 50638 I 

;M<IS23C310 (T») 820-1647 fa* www.plQjytl i:SC0n«0lMH<ir5.com . 


July 11,2007 


TheHonotable OtociNopoIilono 
Committeo on Transportation and Infraatnicture 
U.S. House of Representatives 
Washington, D.C. 205 IS 


Dear Congresswoman NapoUtano, . 

I am writing you to express my de^ concern over S. 953 and H.R. 21 2 S, the Railr tad 
Competition and Service Improvetnent Act of 2007, Introdncsd by Senator Rpokei eller 
and Congressman Oherstar. My company, Piggyback ConsoUdaters, located in Li 
Mirada, CA is Intermodal Marketing Company. 

The rail industry ia obviously a very critioal part of our business as Piggyback 
Consolidators ships 90 54 of our products by rail and 10 54 by truck. As Piggyback 
Conaolidstora continues to grow and ejqiand our business, it is imperative that the tail 
industry remains healthy so efflclencies catvmeel the demands of our company aw i the 
Intermodal Marketing as a whola. These Bills mil undermine the incentive to proi Ide 
necessary Inftastruchire and capacity growth, thus leading to increased costs to shi ipers : 
and declining service altemstlves. 

In conclusion, I request that you vigorously oppose S. 953 and H.R, 21 25 and any 
legislation that attempts to ie-iegu!atc our nation's railroads. History has proven t lat 
excess government regulation of the railroads does not work. 

SincMcly, /O 


Brent Pawley 
General Manager 


m A ennt \ca'7 Odirt: 
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Ttis Hniwrable Mike Ro» 

3 1 4 Cfinnon Heuie OfBee Bulidine 
U,S. House of Sepesentttives 
WMhinStoq, D.C, 20515 

Dear Congressman Boss, 

I am wilting yon to mpm my 4oep coneero over S.953 am) HA2155, Die Railroad 
Competitioii Md Sorvioe Impiovement Act of 2007. introduced by Senator Rockcfdlar 
and Congressman Oberstar. My company, Plantera Cotton Oil Mill, Inc., located in Fine 
Bluff, AR is a processor of cottonseed vAere wn extract oil, meal, linlns and liulli out of 
the lyhoie seed arid ship to users across ibe U.S. 

The nil industry is obviously i vwy oritiesl psrt of out business as ive at Flsniera Cotton 
OUMUl, Inn. ship MKofour oil, SOVi of moal and lOOH of the lintara by tail The 
balanoe of onr pmduets is going vie trucks. As we at Planutt contlime to grow and 
expand our business. It is Impentirc that the rail indtutiy remains healthy so cSieiencies 
can meet the demands of our company and the Vag Oil huslnesa as a whole. These Bills 
will undermine iha Inoentlvn to provide neceissty Infbaslructuto end oepacity growth, 
thus leading to Increased oosta to shipper and decltniiig aeivioe allemativei. 

In conclusion, 1 request that you vigorously og^ose S.953 and HJl.2125 and any 
leglilatlon that attempts to re-rogulato our oatlan's railroads. History has proven that 
axeess government regulation of the railroads duet not work. 


JgAn Friclffl 

Manager 

Plantera Couoii 0|J Mill, tnc, 


coB waM t am . 

Sm«n»Sw« wFwIiSir^^ 

PWiiuirr.Mneat iMEmQvioiMn.u(r^ 

Mef7ihnH4it 


1S0E. NVK 
nanBToiY.MTZJSs 
FNMef’Mwen 
MewMo^eaf 


MSdfpfiU^JUWnOtfMtNE 
flaAXO.WGTint,n3KHfi 

MX7lf>7M-a2a} 
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August 14, 2007 


The Honorable Lucille Roybal-Allord 
US. House of Representatives 
Washington, D,C. 205 1 5 

Dear Congresswoman Roybal- Allard: 

I am wiiting you to express my deep concem over S. 953 and II.R. 2125, the Railroad 
Compfttitioa and Service Improvement Act of 2007, mlroduccd by Seaiator Rockefeller 
and Congressman Oberstar. My company. Rapid Dq>loymenl Systems., Tnc, located in. 
Los Angeles, CA, is Tnmsload Center. 


Tlierml industry is obviously a very critical pmtofour business as Rapid Deployment 
Systems., Inc ships 250% afour products by rail and 1000% by truck. As Rapid 
Deployment Systems., Inc continues to grow and expand our business, it is ieopcraiive 
that the rtiil industiy remains healthy so eflflcienclds can meet the demands of our 
company and the ladustiy as a whole. These Bills will undcinnioe the iocentive to provide 
aeceipiary in^astructure and capaci^ growth, thus lea<Ung to increased costs to shippers 
and declining service alternatives. 

In conclusion, I request that you vigorously oppose 8. 953 and Ii.R. 2125 and any 
legislation that attempts to ce-regulate our natirai’s railroads. History has proven that 
excess government regulation of the railroads docs not work. 

Sincerely, 



Akun Avetisyan 
Prssident 


fiUG 14 2007 17:55 


S26 935 7G22 
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BIT. Trensporcation, Inc. 

P.O. Box 171346 
Memphis, TN 30107*1346 
Phone: (901) X71-803O 

FAX (901) 271-0040 


July 3, 2007 


The Honorable Stephen Cohen 
Committee on Transportation and IrrfrasUudure 
U.S. House of Representatives 
Washington, D,C. 20515 

Dear Congressman Cohenr 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007, Introduced by Senatw Rockefeller and Congressman Oberstar. My 
company, Re Transportation, located In Memphis, Is a third party logistics provider. 


The raH industry is obviously a very critic^ part of our business as Re Trans ships 70% of our 
shipments by rail and 30% by truck. As Re Trans continues to grow arvj expand our business, it is 
Imperative that the rail industry remains healthy so efficiencies can meet the demands of our company. 
These Bills will undermine the incentive to provide necessary infrastructure and capacity growth, thus 
leading to increased costs to shippers and dedining sendee alternatives. 

In condusion, 1 request that you vigorously oppose S, 953 and H.R. 2125 and any legislation that 
attempts to re-regulate our nation's railroads. History has proven that excess government regulatton of 
the railroads does not work. 

Sipei^y. i 

^ 

David Wedaman 
President 
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RELIABLE WHOLESALE LUMBER, INC. 

7600 REDONDO CIRCLE /P.O. BOX 191 / HUNTINGTON BEACH. CALIFORNIA 92646 
TELEPHONES (714) 648-0222 /FAX (714) 647-1605 / SALES FAX (714) 640-5286 
WEBSITE: www.rwli.net 


r: 





July 13,2007 


Congressman Bob Filner 

2428 Rayburn House Office Building 

Washington DC 20515 


Dear Congressman Filner, 

I am writing you this letter to express my deep concern over S. 953 and H.R. 2 1 25, the 
Railroad Competition and Service Improvement Act of 2007, introduced by Senator 
Rockefeller and Congressman Oberstar. My company. Reliable Wholesale Lumber, Inc. 
located in Huntington Beach California ships 7,000 carloads of freight annually. 

Reliable Wholesale Lumber, Inc. was established in 1971 and has grown significantly as a 
direct result of the progress made by the railroads since (he passage of The Staggers Act. 

It is my understanding that the rationale behind S. 953 and H.R. 2125 is to create greater 
competition, access and service in the rail industry. From my perspective, we have 
accomplished ail of those goals since partial deregulation in 1980. Reliable Wholesale 
Lumber, Inc. is now, more than ever, able to compete in the global economy with cost 
effective freight transportation rates, on-time service and damage-free delivery'. This has 
been accomplLshed by working closely with the railroad and their tremendous inve.stmcnt in 
equipment and rail infrastructure. 

In conclusion, 1 request that you oppose S. 953 and H.R. 2125 and any legislation that 
would add additional burdensome regulation to our railroads. Conventional wisdom and 
history have proven that government regulation of the railroads does not work. 


Sincerely, 




Will Higman ^ 

Chief Operating Officer 
Reliable Wholesale Lumber, Inc. 
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Savage Services Corporation 
Industriai S Rail Services 
152 E. High Street, Suite 200 
Pottstown, PA 19464 

(610)970-9144 
Fax (610) 970-8910 


August 3, 2007 


The Honorable Eddie Bernice Johnson 
151 1 Longworth House Office Building 
Washington, DC 20515 


Dear Congressman Eddie Bernice Johnson: 

I am writing you to express my deep concern over S. 953 and H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007, introduced by Senator Rockefeller 
and Congressman Oberstar. My company. Savage Services Corporation, has a terminal 
operation located in Dallas, and operates 28 similar transload terminals in 15 states. The 
terminal operation is a transloading facility, where the railroads deliver rail cars for the 
purpose of loading and unloading shipper’s material. 


The rail industry is obviously a very critical part of our business. As Savage continues to 
grow and expand its business, it is imperative that the rail industry remains healthy so 
efficiencies can meet the demands of shippers and the transloading industry as a whole. 
These Bills will undermine the incentive to provide the necessary infrastructure and 
capacity growth, thus leading to increased costs to shippers and declining service 
alternatives. 


Since the Staggers Act of 1980 de-regulated the railroad industry, shippers have enjoyed 
continued improvement in rail service at a cost that has not kept up with inflation. 
Shippers have actually seen some rates for shipping goods decline since the pre-Staggers 
era. The rail industry is a very capital-intensive industry. Without revenues to maintain 
and expand infrastructure, shippers and the transloading industry may see a very 
unhealthy rail transportation system in the near future. S. 953 and H.R. 2125 will cause 
the rail industry to go back to pre-Staggers time, where bankruptcy and disinvestment in 
the system were commonplace. 


Creative Solutions for Materials Management and Transportation Systems and Facilities 
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In conclusion, I request that you vigorously oppose S. 953 and H.R. 2125 and any 
legislation that attempts to re-regulate our nation’s railroads. History has proven that 
excess government regulation of the railroads does not work. 

Thank you in advance for your consideration regarding this critical issue. 

Sincerely, 



Jose Fernandez 

Vice President Transload Operations 
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DAKOTA 

ENERGY 

COOPERATiVE, INC. 


September 18, 2007 


The Honorable James L. Oberstar 
United States House of Representative 
2365 Rayburn House Office Building 
Washington, DC 20510 

Dear Mr. Oberstar: 


HURON OFFICE • Huron, SD • Fax (605) 352-8578 • Tei (605) 352-8591 
MILLER OFFICE » Miller, SD » Fax (605) 853-2454 » Tel (605) 853-2453 

40294 US Hwy 14 East • PO Box 830 • Huron, SD 57350-0830 



I am writing to express my strong support for H.R. 2125, the Railroad Competition and Service 
Improvement Act of 2007. 1 appreciate and encourage your efforts to correct the process on 
how the Surface Transportation Board handles rate cases. 

The cooperative we work with for power supply - Basin Electric Power Cooperative - relies on 
railroads to deliver coal to its Laramie River Station near Wheatland, Wyo. There is no other 
viable transportation option. This provides no alternatives for competition in the current 
consolidated railroad industry: simply put, Basin Electric Power Cooperative finds itself in a 
"take it or leave it” situation. Their railroad carrier dictates - without meaningful negotiation - 
the price and terms of transportation. Not surprisingly, the price of rail transportation has been 
escalating at alarming rates while the reliability of service has been declining. Meanwhile, the 
railroad Industry is experiencing record profitability. 

In view of the STB’s decision to deny Basin Electric Power Cooperative and Western Fuels 
Association Inc. rate relief even though their rates have doubled, its time for action. Your 
legislation, H.R. 2125 is desperately needed to provide captive shippers a reasonable process 
for challenging rate and service disputes. 

Many people in rural areas - from farmers to small business owners - depend on reasonable 
power costs for their economical survival. The pricing of electricity is directly impacted by the rail 
rates. In our region, we are held captive due to the lack of competition and have no regulatory 
oversight available to us. We need a different process, and I applaud your efforts. 

Thank you for your leadership on this issue. 





Your Touchsttme Ene^y* Partner 
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CITY OF 

i^rsn 


MINNESOTA-^ 


September 21, 2007 


The Honorable James L. Oberstar 

Chairman, House Transportation and Inftastracture Committee 
United States House of Representatives 
2165 Rayburn House Office Building 
Washington, D.C. 20515 



Dear Mr. Chairman: 


I am writing to express our strong support for H.R.2125, the Railroad Competition, and Service 
Improvement Act of 2007. 1 sincerely thank you for your leadership on this issue. 

Our utility is a member of Missouri River Energy Services (MRES) and through that relationship 
our community receives much of its electric power from the Laramie River Station (LRS) 
generating plant in Wheatland, Wyoming^ The experience with the railroads at that plant has not 
been favorable. In the current consolidated railroad industry, that provides limited to no options 
for competition, we find that we are in a take it or leave it situation. Our railroad carrier dictates 
to us, without meaningful negotiation, the price, and terms of our transportation. Not 
surprisingly, the price of rail transportation has been escalating at alarming rates while the 
reliability of service has been declining. Meanwhile, the railroad industry is experiencing record 
profitability and has become a darling of Wall Street. 

MRES along with other utilities, chemical companies, agricultural commodities, timber, and 
cement industries continue to pay exorbitant rates and the rate review process at the Surface 
Transportation Board (STB) has failed to provide effective relief. MRES is a co-owner of the 
LRS coal-fired power plant near Wheatland, Wyoming. Burlington Northern Santa Fe Railway 
Company (BNSF) currently transports some 8.3 million tons of coal per year approximately 175 
miles between coal mines in Wyoming’s Powder River Basin to LRS — in rail cars owned by the 
LRS participants. A long-standing contract for that service expired in 2004, and BNSF published 
new “coimnon carrier” rates for the same service that are more than double the prior rate. 

MRES member communities are paying $7 million more per year for transportation costs — and 
rail rates are projected to continue to spiral out of control at an estimated increased cost to LRS 
participants of $ 1 billion over the next 20 years. MRES, our plant co-owners, and coal supplier 
believe that BNSF is exerting its monopoly (rawer over LRS coal deliveries by imposing 
unreasonably high rates. These high rates are not merely the result of rising fuel costs or capital 
investments: LRS owners are paying rates tliat are about 400 percent higher than the direct costs 
being charged to shippers in competitive markets. 

1410 KANSAS AVE. • BENSON, MINNESOTA 56215 
City Offices: 320-843-4775 City Fax: 320-842-7151 Municipal Utilities; 320-843-3707 

WWW.BENSONMN.ORG E-MAIL; STAFF@BENSONMN.ORG 
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cost to LRS participants of $1 billion over the next 20 years. MRES, our plant co- 
owners, and coal supplier believe that BNSF is exerting its monopoly power over LRS 
coal deliveries by imposing unreasonably high rates. These high rates are not merely the 
result of rising fuel costs or capital investments: LRS owners are paying rates that are 
about 400 percent higher than the direct costs being charged to shippers in competitive 
markets. 

On September 10, 2007, the Western Fuels (coal supplier to LRS) and Basin Electric 
Power Cooperative (LRS managing owner) rail rate complaint was rejected by the STB. 
The complaint was filed in 2004 and the participants in the LRS power plant spent more 
than $5 million on the case. After all filings were submitted, the STB put the case on 
hold while it developed a new rulemaking on captive shipper cases - which the STB 
decided to retroactively, apply to the case. As a result of changing the rules in the middle 
of the process, the participants incurred additional expenses and had to pay the high rates 
set by BNSF. 

The current regulatory system is clearly broken if this obvious example of overcharges 
fails to get relief fimm the STB. The LRS experience underscores the fact that the 
expense and time needed to file a case, and the STB's favorable attitude toward rail 
companies, discourages captive shippers fiom even filing with the STB. 

We understand that H.R.2125 will increase competition in the rail industry, improve the 
regulatory process for ensuring reasonable rates where we do not have access to 
competition, and make the Surface Transportation Board more pro-active in its ovrasight 
of the railroad industry. These improvements in the current process would be extremely 
important to our utility customers and will lead to the type of competitive railroad 
industry Congress intended. 


Sincerely, 



Director of Public Service 
Breckenridge Public Utilities 
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Hie Honorable James L Oberstar 

nhftiTfwm 

House Txan^poitafion & Jjafiastmeture Committee 
2165 S^’bisn House QfiBce Buildiiig 
WadungtoQ, DC 20S1S 

Dear Cbmnnan Obeistan 

lamwiitiiigyoalnsiq^iattpfaR. 2125 the Railroad Compatition. and 
Service Impiovemeiit Act of 2007. 

Rail transportaticm mnains a oitical conqxmant to the esriculbns indusfiy 
as it moves commodities to domeatic and intetnatienal ma&ets f(^ the 
piodnsen in rural Ametimu We cantimie to be supportive of sfSnieTiL 

and ecoiKniucal rail infiasiiiictoiB system. Hoveever, (be teds of omspstitten 
among die railroads bas resulted in unrcastmably hi^ rates aitd 
service for the a^cuitoie ptoducas, whidi could result In losi of uietket 
share to intematianal omiqietitois. 


H.R. 2125 is critically inqxntant to ensure that rail costosoem have necKS t:; 
con^wtitive tail service a^ that tiiose tail customers -withcHB access to 
con^etition are protected fiom unreasonable railroad rates and pmeftces sai 
have aseesa to reliable nil service. Ihe legislation also mcfaides provisions 
sudi as final o£^ aifaittatian, >«faiGh are especiaity importam to the 
agriculture industiy. 



Frank Sdroonover . 
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MOnTAnA 
ASSOClATIOn OF 
COUNTIES 

The Honorable James Oberstar 
Chairman 

Committee on Transportation & Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 

September 1 1 , 2007 


Dear Mr. Chairman, 

I am writing to express our strong support for H.R. 2125, the Rail Competition 
and Service Improvement Act of 2007. 

Rail transportation remains a critical component of our business as it moves our 
products to domestic and international markets. We continue to be supportive of 
safe, efficient, and economical rail infrastructure system. However, the lack of 
competition among the railroads has resulted in unreasonably high rates and 
unreliable service, which could result in loss of market share to international 
competitors. 

H.R. 2125 is critically important to ensure that rail customers have access to 
competitive rail service and, if competition is not possible, are protected from 
unreasonable railroad rates and practices and have access to reliable rail 
service. The legislation also includes provisions such as final offer arbitration, 
which is especially important to the agriculture industry. 

On behalf of the Montana Association of Counties, I commend you for your 
leadership on this important issue and urge you to move this legislation through 
the committee and the House of Representatives as soon as possible. 


2715 Skyway Drive 
Helena, MT 59602-12 13 
(406) 444-4360 
Fax (406) 442-5238 
e-mail: maco@maco.cog.mt.us 


Sincerely, 






John E. Prinkki, President 
Montana Association of Counties 


MACo 
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352 1 Gabel Road, Suite 5 
Billings. MTS9I02 

• 

Phone: 406.294.9527 

SoutLern Montana Electric 406.294.9s29 

Generation & Transmission Cooperative, Ina 



The Honorable James Oberstar 
Chairman 

Committee on Transportation & Infrastructure 
U.S. House of Representatives 
Washington, DC 205 1 5 

September 1 1, 2007 

Dear Mr. Chairman, 

I am writing to express our strong support for H.R. 2125, the Rail Competition and 
Service Improvement Act of 2007. 

Rail transportation remains a critical component of our business as it moves our produces 
to domestic and international markets. We continue to be supportive of safe, efficient, 
and economical rail in&astructure system. However, the lack of competition among the 
railroads has resulted in unreasonably high rates and unreliable service, which could 
result in loss of market share to international competitors. 

H.R- 2125 is critically important to ensure that rail customers have access to competitive 
rail service and, if competition is not possible, are protected from unreasonable railroad 
rates and practices and have access to reliable rail service. The legislation also includes 
provisions such as final offer arbitrah'on which are especially important to the agriculture 
industry. 


On behalf of the Southern Montana Electric G&T, I commend you for your leadership on 
this important issue and urge you to move this legislation through the committee and the 
House of Representatives as soon as possible. 





^ohn E. Prinkki 

"'Southern Montana Electric G&T 


BEARTOOTH ELECTRIC • FERGUS ELECTRIC ♦ MID-YELLOWSTONE ELECTRIC 
TONGUE RIVER ELECTRIC • YELLOWSTONE VALLEY ELECTRIC 
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Washington Association of Wheat Growers 

109 East First Avenue, Ritzville, Washington 991 69-2394 
Telephone 509 - 659-0610 Fax 509 - 659-4302 



September 10, 2007 


The Honorable James L. Oberstar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Oberstar; 

On behalf of Washington wheat growers I am writing you in support of H.R, 2125 the 
Railroad Competition and Service Improvement Act of 2007. 

This legislation is critically important to ensure that rail customers have access to 
competitive rail service and that those rail customers without access to competition are 
protected from unreasonable railroad rates and practices and have access to reliable rail 
service. 

Efficient, competitive and reliable transportation is paramount to the wheat industry to 
effectively move our product to market and remain competitive. Rail transportation 
remains a critical component to the agriculture industry and rural communities. We 
continue to be supportive of safe, efficient, and economical rail infrastructure system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service for the agriculture producers, which could result in loss of 
market share to international competitors. 

The legislation also includes provisions such as final offer arbitration, which are 
especially important to the agriculture industry. 




302 



WASHINGTON BARLEY COMMISSION 



September 10, 2007 


The Honorable James L. Oberstar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Oberstar; 

On behalf of barley producers across Washington I am writing you in support of H.R. 
2125 the Railroad Competition and Service Improvement Act of 2007. 

The barley industry has been hit hard as a result of poor rail service and exorbitant rates. 
Quite simply, the railroads seem to dictate what is produce and where the product will 
move by the rates they charge. This is not right. 

It is time for shippers to be afforded protection from undue concentration in the 
transportation sector and from market power abuses. Legislation, in the form of H.R. 
2125 is important to ensure that rail customers, including barley producers, have access 
to competitive rail service and are protected from unreasonable railroad rates and 
practices. The health of our rural communities is dependent upon a safe, efficient, and 
economical rail infrastructure system that serves all customers. 

We appreciate your support of agricultural shippers and support of public policy that will 
ensure that rail customers benefit from the Staggers Rail Act of 1980 as intended by 
Congress. H.R. 2125 provides the elements necessary to achieve those intentions. 



Chairman 


907 W. Riverside Avenue • Spokane, Washington 99201 • (509) 456-4400 • (509) 456-2807 
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September 10, 2007 


WASHINGTON WHEAT COMMISSION 

907 W. Riverside Avenue • Spokane, Washington 99201-1006 



The Honorable James L. Oberstar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Oberstar; 


On behaif of the Washington Wheat Commission I want to thank you for your strong 
support of balanced national transportation policy. We strongly support H.R. 2125, the 
Railroad Competition and Service Improvement Act of 2007. 

We desire to see a strong, efficient rail industry, but we also want to have a strong 
agricultural industry and strong rural America. Agriculture does not exist for the sole 
benefit of the railroads. In contrast, the railroads, as transportation providers, have 
common carrier obligations to serve the public and provide transportation services. 

This legislation is critically important to ensure that rail customers have access to 
competitive rail service and that those customers without access to competition are 
protected from unreasonable railroad rates and practices. We are working with other 
shipper organizations across the country in support of public policy that will ensure rail 
customers benefit from the Staggers Act of 1980 as intended by Congress. 

H.R. 2125 will help restore essential and healthy balance to national transportation 
policy. The legislation includes provisions such as final offer arbitration, wfiich are 
especially important to the agriculture industry. 

Sincerely, 

Randall H. Suess 
Chairman 
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National AssoMion ofCountiea 

The Voice of America's Counties 


September 12, 2007 


The Honorable James Oberstar 
Chainnan 

Committee on Transportation and Infrastructure 
2165 Rayburn House OSSce Building 
Washington, DC 20515 

Dear Mr. Chairman: 

On behalf of the National Association of Counties (NACo), I am writing to express our 
strong sigiport &r H.R 2125, the Rail Competidon and Service Improvement Act of 
2007. 

Rail transpoitation remains a critical part of our nation’s overall transportation Systran. 
For our members in rural communities, rail is essential in moving products produced in 
counties to domestic and international markets. We continue to be supportive of a safe, 
efScient and economical rail infrastructure system. However, the lack of competition in 
certain regions among the freight railroads has resulted in unreasonably high rates and 
unreliable service, which could result in loss of market share to international oontto;: s 
and economic dislocation in our rural communities. 

H.R.’2125 is critically important to ensure that rtdl customers have access to cnmfictilj'.'c 
and reliable rail service and, where competition is not possible, are protected from 
unreasonable railroad rates and practices. The legislation also includes provisions such 
as final offer arbitration, which is especially important to the agriculture induslrj'. 

I commend you fbr your leadraahip on this important issue and urge you to move H.1I . 
2125 flirough the Committee and fte House of R epresentatives as soon as possible. If 
you have any questions about of position on this issue, please contact Bob Fogel of the 
NACo staff at (202) 942-4217. 


Sincerely, 

C/loM 

Lairy B. Naake 
Executive Director 
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S^tember 12, 2007 


The Honorable James Oberstar 
Chairman 

Committee on Transportation Sl Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 


Dear Mr. Chairman: 

I am writing to express our strong support for H.R. 2125, die Rail Competition and Service 
Improvement Act of 2007, which, if enacted, would have a positive impact on Western 
Fuels- Wyoming, Inc. (WFW). 

WFW exists to provide coal to consumer-owned utility members in die West and Midwest. 
A safe, efficient, reliable and cost elective rail infrastructure system is vital to the process of 
providing the most economical el^rtrical power to every home, farm, ranch, business and 
institution in America. However, the combination of a lack of competition among the 
railroads and the lack of an efrecdve regulatory system to remedy market place failures have 
resulted in unreasonably high rates and unrdiable service for railroad customers and 
memters of our business famiiy in recent years. Consumer owned power cooperatives that 
are members of Western Fuds have recently experienced rate increases anywhere from 50 
to 200 percent, while experiencing a decline in service. For example, in 2001 one customer 
was able to meet all of its coal needs wiUi a single train set, averaging 6 to 7 train loads per 
month. Currently, this same train set averages 4 to 5 loads per month, resultiDg in a 
reduction of over 300,000 tons per year. New terms and conditions provided by the 
railroads do not include any service guarani. Negotiadon in good feith over contract 
terms and condidoos by die railroads is no longer evident. 

The original intent of the Stagger’s Rail Act was competitive and regulatory balance. 
Unfortunately, that balance is sorely lacking in today’s market environment H.R. 2125 is 
intended to restore balance in die market place by providing modest corrections in the law 
aimed at helping to ensure that rail customers have access to competitive rail service and, if 
competition is not possible, customers are protected from unreasonable railroad rates and 
practices and have access to reliable rail service. 

On behalf of Westem Fuels-Wyoming, Inc., I commend you for your leadership on this 
important issue and ur^ you to move diis legislation forvrard through the committee and 
the House of Representatives as soon as possible. 


Sincerely, 

Keimrth Gray 
Technical Services Manager 
Westem Fuels-Wyoming, Inc. 
Dry Fork Mine 
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217 SouthwiadPl • Majihattan, KS 6S502 • (785) 587-OOD7 • FAX (785) 


September 14, 2007 


The Honorable James L. Oberstar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Ra>bum House Offrce Building 
Washington, DC 20515 

Dear Chairman Oberstar: 

On behalfofthe producers ofthe Kansas Association of Wheat Growers, I support H.R. ?I2!1 
Railroad Competition and Service Improvement Act of 2007. 

Rail transportation remains a critical component to the agriculture industry as it moves 
commodities from rural America to domestic and international marlcets. A safe, efficient, and 
economical rail infrastructure system is a core advantage for the U.S. agriculture production 
sector. However, the lack of comp^'tion among the railroads has resulted in unreasonably high 
rates and unrehable service, which could result in loss of market share to international 
competitors. 

Kansas producers and their farmer-owned grain handling fadlities have experienced a number of 
restrictions with rail service and are far from attaining consistent and efficient rail transportation. 
The inability to service significant areas of grain production in a reasonable amount of time has 
significant impacts to our ability to transport wheat around the country and tiixougbout the v.’r'.r!,’ ( 
These companies have given every effort to worir with the rail companies with little change iu 
their service even though their service is fairly consistent and predictable from year to year 
Attached is a letter fiom one of our grain handling facilities that describes their inabiiity lu ?i! ii 'c 
service. 

The inability to attain adequate tail service has led to higher costs for grain compames fjid /an 
state as grain movement moves to trucks on our state and interstate highway system, Grain 
handling costs increase daily when producers and elevators can not deliver on maitet conttacTS 
promptly yet they currently have no recourse with their rail transportation service providors. K'fi, 
2125 allows rail customers to hold railroads liable for damages sustained due to poor service. 

H.R. 2125 is criticaliy important to rail customers who need access to competitive rail sendee. 
Additionally, for rail customers without access to competition, it gives needed protection fi-om 
unreasonable railroad rates and practices and access to reliable rail service. 
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The legislation also includes provisions such as final offer arbitration, which are esper;i«i],v 
important to the agriculture industry. Specifically, this provision would allow for more 
responsiveness in delivery agricultural products to customers who increasingly have just- :i j 
inventory systems. 

Kansas wheat producers urge your support of H.R. 2125 the Railroad Competition and Scr 
Improvement Act of 2007. 

Sincerely, 

Joe Kejr, President 
Brook^lle, Kan. 



Idaho Grain Producers Association 


September 12, 2007 


The Honorable James Oberstar 
Chairman 

Committee on Transportation & Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chairman, 

I write to express the strong support of the Idaho Grain Producers Association (IGPA) for H.R, 2125, 
the Rail Competition and Service Improvement Act of 2007. Your consideration, and that of the U.S. 
House of Representatives Committee on Transportation and Infrastructure, is invaluable to Idaho’s 
wheat and barley industry - an economic sector valued at over $600 million in state farm revenues. 

Idaho is served by only two Oass I railroads operating in separate regions of the state. Idaho is 
typically classified as a “captive shipper” state as rail access and availability is very limited, and 
therefore critical to the sustainability and global competitiveness of our industry. 

Nearly sbtty percent (60%) of Idaho's grain production is exported using rail, truck, and barge. The 
majority of grain production in our state occurs in the southern region, which relies heavily on truck 
and rail to move grain to the export market. Producers in the northern region of Idaho greatly utilize 
the unique inland port barge system to move the bulk of production to export due to cost and 
consistency efficiencies. 

Idaho’s grain producers, shippers, and handlers in all regions have experienced several years of 
unreasonably rail high rates and erosion of service directly affecting the prosperity and longevity of 
our grain farmers. H.R. 2125 is critically important to ensure that rail customers have access to 
timely, reliable, and competitive rail service. If competition is not feasible, customers should have 
options to protect themselves from unreasonable railroad rates practices. 

I commend you for your leadership on this important issue and urge you to move this legislation 
through the committee and the House of Representatives as soon as possible. If we could be of any 
assistance on this matter, please contact Travis Jones at (208) 345-0706. 

Sincerely, 

Tim Dillin, President 

Idaho Grain Producers Association 


821 W.. state street 


Boise, Idaho 83702-5832 


(208)345-0706 FAX (208) 334-2505 
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BrlAii Sdiweiteer 
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Montana 

Department of 

CULTURE 

303 N PO Box 200Z01 

Hcknn, Moabu 59ft20-03i}l 


'H16,444J144 • Fan: 406.444J409 • }^T6wt.g£iv • wvfw.ap.mr.gov 


September 13, 2007 


Roit de Yonfj 
Director 


The Honorable James L. Obersfar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washln^n DC 20515 

Re; Railroad Compet'rtfon and Service Improvement Act of 2007 
Dear Chairman Oberstar 

I strongly urge the advancement and passage of H.R. 2125, the Railroad Competition 
and Service Improvement Act of 2007. Grain producers in Montana, North Dakota 
and several other states where rail service is provided by essentially one company 
have for many years been forced to pay as much as a third of the grain's value for rail 
transportation to the West Coast and access to overseas markets. For. compefitive 
reasons, BNSF Railway and other earners have often charged less to transport grain 
longer distances where competition exists in a portion of their service area. 

At the same time, railroads have forced consolidattoh of country elevators by dem,fng 
service' or charging exorbitant rates for stops at locations that load less than 1 10 r?!!! 
cars at atime. This action Is long overdue, and I hope you will clo sverythihg in yt.iii: 
power to act On this legtslation during the 1 10“’ Congress or at the earllBst 
opportunity- 



Director 
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Mr. Chairman James Oberstar: 

RE: HR 2125, Railroad Competition and Service Improvement Act of 2007 

1 own and operate a small country grain elevator in western North Dakota. We aie it : 
on the main line of the BNSF railroad. Being that wc are 550 miles from our ucarciii 
market (he radlmad is our only real option for shipping and receiving our commoclitic.-;. 

Last spring about May 15 2007 the siding behind our elevator that sovices me and other 
elevator down the line (Hebron Fanners Elevator) was put out of service by the railroafl. 
Since then we have not had rail service. They want me to fix their track on there land, 
they will not sell me the track or land because of the other elevator down the line. To ftx 
the track it is going to cost about $110,000.00. It would not be a problem fixing and 
nuiiniaining the track If I did not have to Tpsy a track lease of $4,500.00 per year besides 
fixing their (rack. 

Ibe question has been asked of the BNSF at a meeting of BNSF customers last 
in Bismarck ND, why the rail rates of com to the Pacific Northwest ia about lialf (hs 
it Is tor wheat from the same elevator to fric same elevator. The answer of a 
official was “BECAUSE WF, CAN”. This tells me that the rail rates fnr moving 
commodities has nothing to do with cost of doing business. 

1 would really like there to be some kind of accountability and justificatjon for din 
railroad's rates and services or lack of 


Sincerely; 



Modem Grain Inc. 
510 Main Ave 


H^nND 58638 
Phone 701 -878-4526 
Fax 701-878-4963 



311 


SEP-15-2eeT 07:39 PM 


PGR I CORE UNITED 


1 70156853 1 7 


Date / 


The Honorable James L. Oberatar 
Cbabnun 

House Transportation & Infrastructure Conunittee 
21 6S Rayfaurn House Office Building 
Washington, DC 20515 

Dear Chairman Oberatar: 

I am writing you in support of H.R. 2125 the Railroad Competition and Service 
Improvement Act of 2007. 

Rail transportation remains a critical component to the agriculture industry as it moves 
commodities to domestic and internationril markets from the producers in rural America. 
We continue to be supportive of safe, offident, and economical rail infrastructure system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service for the agriculture producers, which could result in loss of 
market share to intemational competitors. 

H.R. 2125 is critically important to ensure titat rail customers have access to competitive 
rail service and that ttiose rail customers witiiout access to competition are protected from 
unreasonable railroad ratea and practices and have access to reliable rail service. The 
l^islation also includes provisions such as final offer atbitralion, which are especially 
important to the agriculture industry. 

Sincerely, 

Agrtoora United 
re Box 188 
Ray,ND S6849-0188 
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Minnesota Association of Wheat Gro wsars 

2600 Wheai Drive • Red Lake Falls, MN 56750 

Telephone; 218/253-4311 or BOO/242^118 • FAX 21B/2S3-4320 


September 14, 2007 


Tbe Honorable James L. Oberstai 
diaiimazi 

House Transponatioii & liifiastraeture Committee 
2165 Raybom House Office Building 
Wadiington, DC 20515 

Dear Chaiimau Oberstan 

I am writing you in support of H.R. 2125 the Railroad Competition and Service 
Improvement Act of 2007. 

Rail transportation remains a critical con^nent to the agriculture industry as it uiaveK 
commodities to domestic and international markets fiom the producers iniuiai A.-a;;: ! ■:;! 
We continue to be supportive of safe, efficient, and economical rail infrastnictur.; nysfcsi.i 
However, the lack of competition among the railroads has resulted in unrearorisbly felji h 
rates and unreliable service for the agriculture jwoducers, which could re, suit in loss of 
market share to international competitors. 

HJC 2125 is critically important to ensure that rail customers have access to compeliliFc 
rail service and that those rail customers without access to competition are protected from 
unreasonable railroad rates and practices and have access to reliable rail service. The 
legislation also includes provisions such as final offer arbitration, which are especially 
impoxtani to the agricultuie industry. 


Smcerely, 



Bryan Best 
President 
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September 1 1 , 2007 


The Honorable James Oberstar 
Chairman 

Committee on Transportation & Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 


Dear Mr. Chairman: 

I am writing to express our strong support for H.R. 2125, the Rail Competition and Service 
Improvement Act of 2007, which, if enacted, would have a positive impact on the members 
of Western Fuels-Wyoming, Inc. (WFW). 

WFW exists to provide coal to consumer-owned utility members in the West and Midwest. 
A safe, efficient, reliable and cost effective rail infrastructure system is vital to the process of 
providing the most economical electrical power to every home, form, ranch, business and 
institution in America. However, the combination of a lack of competition among the 
railroads and the lack of an effective regulatory system to remedy market place failures have 
resulted in unreasonably high rates and unreliable service for railroad customers and 
members of our business family in recent years. New terms and conditions provided by the 
railroads do not include any service guarantees. Negotiation in good faith over contract 
terms and conditions by the railroads is no longer evident. 

The original intent of the Stagger’s Rail Act was competitive and regulatory balance. 
Unfortunately, that balance is sorely lacking in today’s market environment. H.R. 2125 is 
intended to restore balance in the market place by providing modest corrections in the law 
aimed at helping to ensure that rail customers have access to competitive raU service and, if 
competition is not possible, customers are protected from unreasonable raHroad rates and 
practices and have access to reliable rail service. 

On behalf of Western Fuels-Wyoming, Inc., I commend you for your leadership on this 
important issue and urge you to move this legislation forward through the committee and 
the House of Representatives as soon as possible. 


Sincerely, 


John Barnes 
Mine Superintendent 
Western Fuels-Wyoming, Inc. 
Dry Fork Mine 



WlSiliKN iTKLS-ttVOMlWi. INC. 


September 10, 2007 


Vi). ur>x tfliM 

JSJUTTT,. Hl’717-!Wlil 

' The Honoable James Oberstar 

TKua’iinx[;.To7/r«aaou Chainnan 

Commictee on Ttansportation & Infiastmctme 
U.S. House of Hepiesentatives 
Wasbrngton, DC 20f IS 


Dear Mr. Chainnan: 

I am writiog to express our strong support ibr H.R. 2125, the Rail Competition and Service 
Improvement Act of 2007, which, if enacted, would have a positive impact on the members 
of Western Firels-Wyotnitrg, Inc. (WFW). 

WFW exists to provide coal to consumer.owned utility members in the West and Midwest 
A sale, efficient, reliable and cost effective tail infrastructure system is vital to the process of 
providing the most economical electiical power to every home, fhrm, ranch, birsiness and 
insticution in America. However, the combination of a lari of competition among the 
railroads and the lack of an effective tegularory system to remedy market place feilirres have 
resulted in unreasonably high rates and unrrdiable service for railroad orstomers and 
members of our business family in recent years. For exampte, members of Western Fuels 
have recently experienced rate increases anywhere horn 50 to 200 percent, while 
experiendng a decline in service. New terms and conditioos provided by the railroads do 
not include any service guarantees. N^otiation in good feith over contraa terms and 
conditions by the railroads is no longer evident 

The otigictal intent of the Stagger’s Rail Act was com p et i t i ve and r^ulatocy balatKe. 
Unfortunately, that balance is sorely lacking in today’s market environment. H.R. 2125 is 
intended to restme balance in the market place by providing modest corrections in the law 
aimed at helpirrg to ensure that tail customers have access to competitive rail service and, if 
competition is trot possible, customers are protected from imreasonable railroad rates a^ 
practices and have access to reliable rail service. 

On behalf of Western Fuels-Wyoming, Inc., I commend you for your leadership on this 
important issue and urge you to move this legislation fbrward through the committee and 
the House of Rep r es e nt ati ves as soon as possible. 


Sincetehr, / 


Brad Hanson 
General Manager 
Western Fuels-Wyoming, Inc. 
Dry Fork Mine 
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NATIONAL 

SORSHUM- 

PRODUCERS 


I’lu,..,- 



Septembei' 1 ?.007 


The Honorable James L. Oberstar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washington, DC 205 1 5 

Dear Chairman Oberstai" 

The National Sorghum Producers is writing you in support of H.R. 2125 tlic Rnilioad 
Competition and Service Improvement Act of 2007. 

As you may be aware, a great deal of our domestic production of sorghum is expo/ ied to . : 

and other international markets and we rely heavily on the rail system to move our coinnicrH , 
various points for distribution to these critical markets for us. Rail transportation i enmin:; :• 
critical component to the agriculture industry as it move.s commodities to domestic' yn .1 
international markets frofti the producers in rural America. We are supportive of. sale, eMi' ivri;. 
and economical rail infrastructure system; however, the lack of competition here h\ rlu,; i,;-- , 

resulted in unreasonably high rates and unreliable service for agriculture producers, wh'i(;!i 
result in loss of market share to international competitors. 

H.R. 2125 is critically important to ensure that rail customers have access to competitive rail 
service and that those rail customers without access to competition are protected from 
unreasonable railroad rates and practices and have access to reliable rail service. The legislation 
also includes provisions such as final offer arbitration, which are especially important to the 
agriculture industry. 

Sincerely, 


Tim Lust 
CEO, National Sorghum Producers 
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Awashington 

^^CKAIN ALLIANCE 


August 21. 2007 


The Honorable Brton Baird 
United States House of Representatives 
2443 Raytxjm House OfTloe Butllding 
Washington. DC 20515 


Dear Congressman Baird: 

On behalf of Washington t^heat grov«rs 1 am writing to express our appredatlon of your strong support of 
agrictJture and sour^ natkx^ transportation policy and enlist your support arxl co-sponsorsMp of H.R. 
2125, the Railroad CompetHJon and Servfoe Improvement Act of 2007. Please join (he growing list of 
RepreecntaUves from across the country and pertlcularty from here in the Pacific Northwest, supporting this 
tegtslatloa 

As you know, the current system for protecting rai customers from railroad monopoly power is not working. 
H.R. 2125 provides the reasonable char>ges f>eeded to curent law. The changes will ensure rail customers 
benefit from the Staggers Rail Act of 1980 as interyded by Congress. 

The bill is not re-regutation, as some would suggest Rather, the intent is gaining access to the raB 
competition that was promised by the Staggers Act and the protections from raAroad monopoly power that 
were provided In that Act. The pdicy charyges w^jukJ require the Surface Transportation Board (STB) to 
more effectivefy guard agairyst abuse of rates set by railroads in tha absence of competition -a rate situation 
new played out across the country. Rail customers need reasonable rates and reTiable service. 

The STB would also be required to protect rad customers from unreasonable rail practices such as 
excessive fuel surcharges, as has occurred. These are the types of changes in national rail policy vital to 
agriciitura. 

In addition, the legislation does not require one rail carrier to operate on the tracks of another earner. In 
contrast, current lew permits redproca) ewlfchir»g agreements negotiated by the STB between two railroads. 
Reciprocal switching agreemants, where one carrier pu0$ on their tracks the cars of another canlef. are in 
use end should be used when they are in the public interest. 

Again, thank you for your strong support of agriculture and your consideration of this request to 
demonstrate strong support for improved ryattonai rail policy. Should you have any questions, please 
contact the Washington Grain Alliaryoe at (509) 456-2481 . 



Washington Grain Alliance 


Washington Wheat Commliiion 
907W.RivrthdeA«en« 
SpokAnc.WA 9970M006 
(S09)4S6-2461 .FAX(S09)4S4'2812 


Washington Atsociatien 
of Wheat Croyver* 

109 E. nm A>««u« 
WovOe.WA 99149-2394 
(509) 459-0410 - FAX (509) 459-4 302 


Washington Barley Commluton 
907 W. R>Mrede A«enve 
SpokAne,WA 99201-1004 
(509) 454-MOO . FAX(509)454-2812 
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September 11,2007 


Tlw Honorable James L. Obentar 
Chainaan 

House Tbanspoitation & Infiastructun Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Oberstar; 

I am writing you in support of H.R. 2125 die RaUroad Competition and Service 
Im prove ment Act of 2007. 

Rail transportation remains a cSritical component to the agriculture industry as it 
commodities to domestic and international markets from the producers in rural Ameiii:;-.. 
We continue to be supportive of safe, efficient, and economic rail infrastructure system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service fm the agriculture producen, which could result in loss of 
market share to intematioiial competitors. 

H.R. 2125 is critically huportant to ensure that rail customers have access to competitive 
rail service and that those rail customers without access to competition are protected from 
unreasonable railroad rates and practices and have access to reliable rail service. The 
legislation also UDcludes provisions such as final offer arbitration, udilch are especially 
important to the agriculture industry. 

Sincerely, 

Matt Christiansen 
Bare, Inc. 

3750 Christiansen Lane 
DUlon,MT 59725 
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C. PIdcock 

Vice President 
Federal Government Relations 
Tel. 202.326.0166 Fax 202.326.0191 
E-mail; pcptdcockQpptweb.com 


PPL CrOrpcMTStloci 

900 Seventh Street, NW 
Suite 510 


Washington, DC 20001-3866 
Tel. 202.326.0180 



September 1 1 , 2007 


The Honorable James Oberstar 
Chairman 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 

Dear Mr. Chainnan; 

PPL Corporation applauds your leadership in introducing H.R. 2125, the 
Rail Competition and Service Improvement Act of 2007. Headquartered in 
Allentown, Pennsylvania, PPL is an energy company that generates electricity by 
burning millions of tons of coal at generating stations in Pennsylvania and 
Montana. In both states, PPL’s coal shipments are captive to a single monopoly 
railroad. 

PPL needs rail service and supports a financially healthy rail industry. 
However, as a company with extensive experience with regulation, we know that 
the status quo is unacceptable. 

For more than 20 years, PPL has participated in rate cases and other 
proceedings before the Interstate Commerce Commission (ICC) and the Surface 
T ransportation Board (STB). As a result of that involvement, PPL has 
experienced situations in which federal policy has not been implemented 
effectively or fairly. Decisions across the spectrum of regulatory responsibilities - 
rates, service, competition, mergers, etc. - have consistently come down on the 
side of railroads. The cumulative effect of these decisions is ineffective 
regulation of abuses by railroads which face no competition in the marketplace. 

An example of particular concern to us involves a rate case PPL filed in 
2000, regarding coal shipments to our power plant in Billings, MT. Though a 
relatively small amount of coal was involved, the case cost over $4 million to 
litigate, and the Board ultimately dismissed our complaint based on a new test, 
the “segment cross-subsidy" test, that had never before been discussed or 
imposed. 
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September 10, 2007 


Tbe Hooorable James Obostar 

nsatrmlm 

Comaittee cm ‘nanapoitatioQ & lalh ui lructur e 
U.S. House of Refscueolatives 
Washington, DC 20515 

Dear Mr. dmimsm 

I am uniting to ogseeas our strong support &rH.R. 2125, the Rail Competition and 
Service Improvement Act of 2007, tvhich, if enacted, would have a positive impact on the 
roembets of Western Fuels Association (lATA). 

WFA is a non-profit fuel supply cooperative fbnned in 1 975 as the Nation’s first fuel 
sigiply cooperative. WFA exists to assist crar consumer-owned utility members in 
obtaining coal and coal transportation at reasonable delivered prices from mines in 
Montana and Wyoming to power plants in the West and Midwest WFA continue,s to be 
supportive of a safe, efficient, and economical rail infiastructure system. However, t!ie 
combinaticni of a lack of cortgtetitioa among the railroads and tbe lack of an effective 
regulatory system to remedy markegtlace failures have resulted in unreasonably high 
rates and unreliable service for railtW castmneis and WFA members - especially in the 
past several years. For instance, WFA members have recently experienced rale increases 
anywhere fiom 50 to 200 percent, while at tbe same time seeing a decUna in service. 

Also, the new common ca^er pricing terras and conditions provided by the railroads do 
not indude any service guarantees. The raOroeds no longer negotiate in good fidth with 
tfadii customcn over contiact terms artd conditions. 

The original intent of file Stagger’s Rail Act was competitive and regulatory balance. 
Usfiarttmately, that balance la sorely lacking in today’s market environment HJL212S 
is intended to restore balance in the maike^Iace by providing modest coirections in the 
law aimed at helping to ensure that rail customcn hws access to competitive rail service 
end, if competition is not possible, customers ate protected fiom unreasonable railroad 
rates and {sactices and have access to reliable rail service. 

On bdiaif of Western Fuels Association, I commend you for your leaderaUp on this 
important issue and urge you to move fins legialatian fivou^the committee and the 


ra !■ BtM ■ Dana: m SOKMUM • iMim m /vcttinc . u-ui. 
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Sep. 10. 2007 2:17PM Western Fuels Associsticp, Inc. No, 3186 


House of Representatives as soon as possible. If we could be of any assistance on this 
matter, please contact me at 303-254-307S. 


Sincerely, 

Duane Richards 
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CAUFORNIA ASSOCIATION 
OF WHEAT GROWERS 

miiatiM • 8.craiiwn, Clitem. MI14 ' Miaii(9I6)W2-T0M • F«(tl6)44<-I0«3 


September 13, 2007 


The Hoborable Teggei L. Obenter 

OiemnA 

HouseTnaepoitation £ Infiietzucture Committee 
2163 Reybuni HoMie Office Elding 
Wubin^oii, DC 20313 

Deer Cheinnan Obenter 

I em writing you on behalf of the Celifinma Aicodation of Wheal Growers who are in 
support ofHA. 2123 the Railroad Cooqwtitioii end Semce Improvement Act of 2007. 

Rail trampoitation remaim a aitiaS oongxment to the agriculture iiuhutry as it moves 
co mm odi fi es to domestie and intemafional markets from the producers in rural America. We 
confinuefo be supportive of safe, efficient, and economical rail inftaattvcture system. 
However, the lack of competition among the railroads has rasuhed in unreasonably high rates 
and unreliable aervice lor the agriculture producws, which could reult in loss of market 
ibare to irttemational oongretitora. 

HR. 2123 is critically impottarrt to ensure that rail customers have access to competitive lai! 
teivica and that those rail customers without access to competitioa are protected fiom 
umeasoiraUe railroad rates and practices and have access to rdiabte rail service. The 
legislatkBi also i ncludes provisioiia such u final offer arbitratioii, which are especially 
important to the agriculture industry. 


Siticetely, 



TadBeU 

Exeoutive Director 
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September 12, 2007 


The Honontble Jomus L. Oberstor 

Chainnon 

Houae TranspoHation & Infraiitruclun; Commiltoo 
2165 Rjtybunt Huuns OIHce Buildini; 

Wasiunston, DC 205 IS 

Dear Chairman Dberstar. 

i am writing you in support of htX. 2125 the Railroad Competition and Service 
Improvement Act of 2007. 

Rail transportation remaitui a critical componcst to the agriculture industry as it moves 
commodities to domestic and intemational markets from the producers in rural Amarica, 
We cootifluc to be supportive of safe, efficient, and Boonomicsl rail intrasuucturc system. 
However, the lack of competitioa amoog the railioads has resulted in unreasonably high 
rates and unreliable service for the agricoltuie producen, which could result in los.s of 
maikct share to mtematiooal competitots. 

HJe 2125 is critically important to ensure that rail customers have access to competitive 
tail service aird that those rail customers without access to competition are priitectrd fynm 
unreasonable railroad rates and practices sod have access to relisble rail service. The 
legislation also includes provisions such as final offer aibitratton, which arc cspcr.inlly 
imporeant to the agriculUao industry. 


.Sincerely, 



Ted See, Managing Ocnctal Poitaer 

See Farms 

BoxlS4 

Hinsdale. MT 5924 1 
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Date 9/12/07 


The Honorable James L. Obostar 

Chainnan 

House Transportation & Infiastructure Committee 
2 165 Raybum House OfiBce Building 
Washington, DC 20515 

Deax Chairman Oberstar 

I am writing you in support of Hit. 2123 Ore Raiboad Competition and Service 
nipiovemeut Act of 2007. 

Rsi) trarisportation remains a critical component to the agriculture induatry as it moves 
cniiKnodities to domestic and mtamational markets from the producers in rural America. 
We contiiure to be supportive of safe, cfEcimt, and economical rail infiastructure system. 
However, the lack of compotitian among the railroads has resulted in utuoasonably high 
rates and unreliable service for the agriculture ptodneets, which could result in loss of 
market share to international competitOTs. 

H.R 2 1 25 is critically important to ensure that rail customers have access to con^titive 
rail service and that those rail customers widiout access to competition are protect from 
unreasoturble railroad rates and practices and have access to reliable rail service. The 
legislation also includes provisions such as final ofier arbitration, which are especially 
unportant to the agriculture industry. 


.Sincerely, 


John McCreedy 
Now York Bean LLC 
2905 West Main St 
Calshoiiia New York 14423 
585 - 538-6110 



September 13. 2CX)7 

The Honorable James Obersttr 
Chairman 

CommKtee on Transportation & Infrttrtruetuna 
U.S. House of ReprOMntattves 
Washington, DC 20515 

Dear Mr. Chairman, 

I am writing to express our strong support for H.R. foe RaS CotTfoafofon 
and Service Improvement Act of 2007, which, If bruiofod, would have a posltve 
impact on Idaho's commercial bean, and dry and sttap bean seed IndustHee. 

Rail transportation remains a critical component of our business as It moves our 
products to domestic and international martcets. Howforer, the lade of 
competition arrwng the ralroada has resulted In unreasonably high rates and 
consistently unreliable service. Our shfopers tell ut that, never good to begin 
with, for the past five to six years, sanrice has been pai^larly bad. 

H R. 2125 IS criticaity important to ensure that Idaho's rail customers have 
access to competitive arid reliable ral service. 

On behalf of the Idaho Bean Commisston. I commend you for your leadersh^ on 
this imoortant issue, and urge you to move this legisiatlon through the committee 
a.-Kl tJie House of Representatives es soon as possible. 

Sincerely, 

Diana L. Caldwell 
Administrator 


PO Bo« U720 « 871 W.StJteStr«*t* loll*, I0.83770e015 

Phont 70e.3J4.3S70*fl»;70ejM.74« 

twinebMnjUttJd.ua 
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Montana 

FARMERS UNION 


COOPERATION • EDtJCATTON « LEGISLATION 


Septembo* 12, 2007 


The Honorable James L. Oberstar 

Chanms^n 

House Transportatios & Infrastructure Committee 
2165 Rayburn House Office Building 
Washington, DC 205] S 

Dear Chainnan Oboatar 

I am writing in support of H.R. 2125 the Railroad Competition and Service Improvemciit 
Act of 2007. 

Rail transportation remains a critical component to the agriculture 'mdustry as it moves 
commodities to dorrestic and international maricets from the producers in rural Anterica. 
We continue to siqjport a safe, effidem, and economical tbU infrastructure syst eir., T h~ 
lack of competition among the nulroada, however, has resulted in unreasonablv high 
and unreliable service for agriculture producers, vi^ch could result in loss of inai'ki! 
share to iotemstional competitorB. 

HR. 21 25 is critically important to ensure that rail customers have access to compeiilivj:^ 
rail service and that tiaose rdl customers without access to competition are protected ry rn? 
unreasonable railroad rates and practices and have access to reb’abie rail ser/ico. THt? 
legislation also includes provisioas sudi as frnai offrr arbitratioii, which aie esper.irv{!y 
ingjortant to the agriculture industry. 

Sincerdy, 

AlmMeiriU 
Preadrat 



3M River Drive North . PO Box 2447 • Greet FellJ, MT 59403 . VHORe 406-452-6406 . pai 406-727-8216 • tou f5bs l-r.rW-vi', i ' 
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BUSCHETTE FARMS 


Tuesday, September 11, 2007 


The Honorable James L. Oberstat 
Chairman 

House Transportation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Oberstar. 

I am writing you in support of H.R- 2125 the Railroad Competition and Service Improvement Act of 2007. 

Rail transportation always has been a critical component to the agriculture industry, bringing equipment and 
supplies to American farms and moving grain to markets, both domestic and International. While farmers woric 
hard to be as efficient as they can, using new genetics and production technology, their efforts are often thwarted 
by the railroads. For too long, railroads have sat in the catbird seat, and their power has too often intimidated 
those who would seek to create a fair and equitable system. 

The lack of competition among the railroads has resulted in unreasonably high rates and unreliable service for 
the agriculture producers, vi^ch has a disastrous affect on America’s far me r s and the rural economy. Too often 
we focus on the farm bill, but we find that rail transportation is the hole in the bucket ftom which flows income 
to rural America. 

H.R- 2125 is critically important to ensure that rail customers have access to competitive rail service and that 
those rail customers without access to competition are protected from unreasonable railroad rates and practices 
and have access to reliable rail service. The legislation ^so includes provisions such as final offer arbitration, 
which are especially important to the agriculture industry. 

Sincerely, 


Patricia Buschette 


E-MAIL PATRICIABUSCHETTE@RSWB.COOP 
82498 210TH STREET, RENVILLE, MN 54284 • PHONE (320) 329-3694 
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Nebraska Wheat Board 


SeptBtttba: 12 , 2007 


TIk Htmorable Jasiea L. Oberstir 
ChftimntQ 

House Ttansportition A Infrastructoie Committee 
21 6i Raytnim House Office Building 
Washington, DC 20S1S 

Dev Chairman Obentar: 

I am writing you on behalf of the Nebraska Wheat Board is stq^port of H.R. 2125 the 
Railroad Competition and Sendee InDprovemeot Act of 2007. The Nebraska Wheat Do^rci 
feels this Act would be beneficial to the agricultural industry as a ^ole. 

Rail transportation renudns a critical component to the agriculture industry as it moves 
commodities to domestic and intemsdonsl markets from the producers is nnal America 
We continue to be nqportive of safe, effidem, and economical rail infrastructure system. 
Hovraver, die lack of ooxnpetition among the railroads has resulted in unreasonably high 
rates and unieliable service frir the agriculture producers, wUch could result in loss of 
market share to international competitors. 

H.R. 21ZS is critically important to ensure that rail customers have access to competitive 
taU service and that those rail customers without access to competitioo are protected from 
unreaso n able railroad rates and practices and have access to reliable rail xrvicc. The 
l^ialation also includes provisions such as final offer arbitration, which are e^iecially 
important to the agricuHute hadustry. 


Smcerely, 


Royn L Schaaonm, Executive Director 
Ncbiuke Wbat Boiri 


301 Centennw ttell Soutti- 4* Boor • P.O. Box 9«12 • Uwotn, ME 68509 
Ph. 402/471-1358 • FAX 4 02/y 1-^ « E -fli»|: n»ti9w(ieBUie.gav 
WWW JUBA ASAWStUBtJBflW 
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NEBRA9<A WhEAT BOARD 


The Nebraska 
Wheat Growers Association 

POBOH9S063 Phone: 402.471 

Lincoln, NE 68509 Fax: 402.471.2359 

September 12, 2007 


The Honorable James L. Oberstar 
Chainnan 

House Transportation & Inftastructure Committee 
2163 Kaybum House OfSce Building 
Washii^n,DC 20515 

Dear Chairman Oberstar: 

1 am writing you on behalf of the Nebraska Wheat Growers Association in support of 
H.R. 2123 tile Railroad Competition and Service Improvement Act of 2007. 

Rail ttansportation remains a critical component to the agriculture industry as it moves 
commodities to domestic and international markets from the producers in rural America. 
We continue to be supportive of safe, efficient, and economical tail infiastnicture system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service for the agricuhure producers, which could result in, loss iif 
market share to intennstional competitors. 

H.R. 2125 is critically important to ensure that rail customers have access to compf-tiT, .-::. 
nail service and that those rail customers without access to competition are protcc tcii .tiutn 
unreasonable railroad rates and practices and have access to reliable rail service. Th>'^ 
legislation also includes provisions such as final offer aibitiation, which are esped.diy 
important to the agriculture industry. 



Sincerely, 



Michael L. Sullivan, President 
Nebraska Wheat Growers Association 


BUILDING NEBRASKA BV BUILDING PROSPERITY FOR THE NEBRASKA WKE.A T KKlim 
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OKLAHOMA^ WHEAT 
GROWERS* ASSOCSATION 

p^o!"^iSw<i”Eii Ikl ’,'!’; H V' rd 

(5M) ZM-3464 or I Wm-I13< «<)4i 
Fnj (lisn)’?-! 
okwheatp r (V<^ I iH. . I 


September II, 2007 

The HcsMFMe Junes L. Oberstar 
Chsiinum 

House Tnn^ortaiioa & Infrastructure Committee 
2165 Rayburn House OfBce Building 
WastdnKton. DC 205 IS 


Dew Chmnnim Oberstur 


I am writing you in sunxnt of H.R. 2125 the Railroad Competition and Service Impnivemcnt 
Act of 2007. 

Rail traasqportation remains a critical component to the agriculture industry as it move [ 
commodities to domestic and international markets from the ptodacers in rural Amrri Wr. 
contiiiue to be supportive of safe, efBcient, and economical tail infrastructure system, i I.v.vrv< . 
tbe lack of competition among ttu railroads has resulted in unreasonably high rates arT 
unteliable service for the agriculture producers, which could result in loss of market .s ’ite to 
irrtemational competitors. 

HJR. 2125 is ciitically important to ensure feat tail customers have access to competit Ve rail 
service and that those rail enstometa without access to competition are protected from 
unreasonable railroad rates and practices and have access to reliable rail service. The legislation 
also includes provisions such as final offer arhitration. which are especially important “xt the 
agricuhute industry. 


Oklahoma wheat producen pay about twice what Nebraska wheat producers pay to slip their 
wheat to the Texas gulf even tlnugb they go down the same tail lines and are closer tc; the gulf. 
This it doe to die lade of conqietitian. Also Oklahmna is feeing mqor issues with the londition 
of our highways. A mqor fector ofthis deterioration is that since deregulation of tbe tidltoads 
80% of wheat is moved by truck instead of tail as was the case in the past. This pu| a 
iremenkias anmunt of traffic on Oklahonu Highways. 


Sincerely, . 


J.T. Winters 
President 

Olclsbnnu Wheat Growers Assn 
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MCCORMICK FARMS 


Date 


The Honorable James L. Oberstar 
Cl!aimia& 

House Ttanqxntation & Infrastructure Committee 
2165 Rayburn House Office Building 
Washing DC 2051S 

Dear Chairman Obetstai: 

I am writing you in siqiport of H.R. 2125 the Railroad Coinpetitiou and Service 
bnjirDvcmont Act of 2007. 

Rail tramgiortation remaimi a critical comp o nent to the agricultuie industry as it moves 
commodities to domestic and intetnational maritets tiom the producers in rural America. 
We continue to be supportive of ssfe, efficient, and ecanomii^ tail infiastructmc system. 
However, the lack of competition among the railtoads has resulted in umcasonably high 
rates and unreliable service for tiie agriculture producers, which could lesuh in loss of 
marker share to mtertratioiial competitors. 

HJR. 2125 is critically i m p ortant to ensure that tail customers have access to ccanpetilive 
rail service and that tiiase rail customeis without access to competition are prolettied from 
unreasonable railroad ratet and practices and have access to reliable rail service. The 
legislation also includes provisions such as final ofier aibitiation, sriiich are especially 
tmportarrt to tire agricultute industry. 

Sincerely, 

Ryan E. McCormick 
McCuimick Farms 

Director Montana Orain Qiuwen Association 
Chairman Young Grain G r ow e rs Committee 
President Fanners Union Oil Coiiqiany Kremlin, Montana 
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Tla Cmmt n* « tedi' 


,^!leaglpr Cmmtg, ^Montana 

WHITE SULPHUR SPRINGS 

omcK Of 

BOARD OF 

COUNTY COMMISSIONERS 


Septonber 7, 2007 

The Honorable James L. Oberstar, Chairman 
House Transportadon & Infiastructure Committee 
2165 Rayburn House Office Building 
WashingbHi, DC 20515 

Dear Chairman Oberstar: 

I am writing you in siq^rt of H.R. 2125, the Railroad Competition aul Sovice 
Improvement Act of 2007. 

Rail tran^XHtation remains a critical componoit to the agriculture industry as it moves 
commodities to domestic and international markets from the {xoducers in rural America. 
We continue to be supportive of safe, efficient, and economical rail infrastructure system. 
However, the lack of competition amcxig the railroads has resulted in unreasonably hi^ 
rates and unreliable service for the agriculture producers, which could result in loss of 
market share to international competitors. 

My constituents in Meagher County, Montana know the importance of this legislation 
shipping their agricultural goods to natiomU and intemational markets. They must 
have reasonable rales to compete in the world markets. 

H.R.2125 is critically in^rtant to ensure that rail customers have access to competitive 
rail service and that those rail customers witboul access to competition are protect from 
unreasonable railroad rales and practices have access to reliable rail service. The 
legislatiOD also includes (xovisions such as frnal offer arbitration, which are especially 
impiHtant to the agriculture industry. 

SinccrciY,...--r^ 


J^Bue Dog^tt ^ 

Chair, Meagher County Commission 
42S Camas Creek Road 
White Sulphur Springs, MT 59645 
406-547-2190 
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8ip(Mnb«r 7. 2007 


Th* HononMa Jam** L Otafvtar 
ChahnWi 

Houaa TrafMpoftatlon A MraMUatura C<]mnmaa 
2105 Raytiitfn Houaa Ofltoa BuMms 
WatNnoibn. DC 20515 


Daar Chakman Obaiatv: 


I am writing you in tupport of H.R. 2125, the Ratroad Competition and Service Improvemont Aci r* 
2007. 


Mora than halt of the Idaho grain crop movaa to mailtalfaia poaMona by raH. Ran rates anti e«i v » 
oorticxja to be a significant concern to produoara throughoul our stats, parbculaily In toulhern ids.'".', 
anwra Idaho pam, lapratanOng about SOtt of the state's total production, it captive to a single 
rainaad. Lar^ becauaa of Ms captivity, vra are paying fiaighi latae waS above those rates pakl by 
olhar grain suppSara who have oompalMvo tranapotlalion opbons At times, we also face vory 
unraCabla aervioa. Claarty. this rrnnopoly situation is a thraat to dte long^ann economic 
compadtlvenaas of our mduatry and our ataas's futura growth cpportunitioa 

We strongly batave that H.R. 2125 wfl help lestors bslanoe and favnesa tor captive shippers kke 
Idaho bwley produoara We ara especiaty aupportys of provWona in the bW that wii encourage 
marlMt-b aa e d solutions to dtaputaa between ral eustomera and the railroads tivougti FinsI Offer 
Arbilraton. 

Your at aad faal support of rai lagislabo n that wil provide slgnlllcant ragulatory rafom at the STB. as 
wal as maanInglU provisions to addreas captive shippef oencema is gready appreciated by idahn 
barley producers. 

Stncaraly. 


OmtiAUuttif 

OenUadar 

ClwiBnan 

821 W.StMaStraet 
Boise. 10 83702 
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TONGUE RJVliR Ta.ECTHlC COCFERATIVt:. inc, 


The Honorable James Obenstor 
Chairman 

Committee on Tninsportation & Infrastructure 
IJ.S. House of Representatives 
Washington, DC 20515 

Scplanber 7, 2007 

Dear Mr. Chairman, 

T am writing to express nur strong support for H.R. 2125, the Rail Competition and 
Service Improvement Act or2007, which, if enacted, would have a positive impact on ihs 
utility industry and especially our company. Tongue River Rlectric Cooperative. 

Rail transportation remains n critical component of our basiness as it moves our produces 
U) domeslic and inlemaltunal markets. We continue to be supportive of safe, efficient, 
and economical rail infrastructure system. However, the lack of couipetition among the 
railnnuls ha.s resulted in unreasonably higii rates and unreliable service, which could 
result in loss of market share to International competitons. 

TT.R. 212.5 is critically important to ensure that rail customers like Tongue River hr^vr; 
accBs.*! to competitive rail service and, if cxunpelition is not possible, arc protected 
unreasonable railroad rates and practices and have access to reliable rail .service. 

On behalf of longue River Rlectric Cooperative, I commend you for your leadership f«i 
thi.s important i.ssue and urge you to move this legislation through the committee “ 
House of Representatives as soon as possible. If we could be of any a.ssisuinc« oii ihi;? 
matter, please contact Alan Sec at 406-784-2341 . 



Alan See, General Manager 
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laano uneat Commission 200-334-2505 



“Workfn.^ »o /nnximisc ptvfiliibiUly Jue Idaho jv^icdi producers.” 


September 7, 2007 


Tlic Honorable James L. Obtmslar 
Chairman 

House Transportation & Infrastructure Committee 
21 65 Rayburn House Office Building 
Washington, DC 20515 

Hear Chairman Oberstar: 


1 am writing you in support ofH.R. 2125 the Railroad Competition and fJot vi'. 
Improvanent Act of 2007. 


Rail transportation rtTnains a critical component to the agrieuUure Inriustiy as 
moves commodities to domestic and international markets from the produeei s in r.u n! 
America. We continue to be supportive of sate, cHicient. and economical rail 
infrastructui'c system. However, the lack of competition among the railroads has resulted 
in unreasonably high rates and unreliable service for Ihe agriculture producers, which 
could result in loss of market share to inimiationul competitors. 

H.R. 2 1 25 is critically important to ensure that rail customers have access to 
competitive rail service ajid that those rail customers without acccs.s to w>mpctitioa arc 
protected from unreasonable railroad rates and practices and have access to reliable ra'^l 
service. The legislation al.so includes provisions such as final offer arbitration, whieli aTo 
especially important to the agriculture industry. 


Sincerely, 
uoraon OaduD 


Chairman 


621 W. State Street • fioisc, ID 83702 • (208) 3.34.2353 • Fax (208) 334-2505 • www.idalKnvheaf. orcr 
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United States Beet Sugar Association 



The Honorable Janies Oberstar 
U.S. House of Representatives 
Washington, DC 20515 

September 12, 2007 

Dear Mr. Chairman, 

As leading national organizations representing a variety of agriculture interests whose 
members depend on rail for a significant portion of their transportation needs, we are 
writing to express our strong support for H.R. 2125, the Rail Competition and Service 
Improvement Act of 2007 . and to commend you for your leadership on this issue. 

Rail transportation remains a critical component to the agriculture industry as it moves 
commodities to domestic and international markets from the producers in rural America. 
We continue to be supportive of safe, efficient, and economical rail infrastructure system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service for the agriculture producers, which could result in loss of 
market share to international competitors. 

H.R. 2125 is critically important to ensure that rail customers have access to competitive 
rail service and that those rail customers without access to competition are protected from 
unreasonable railroad rates and practices and have access to reliable rail service. Certain 
provisions of the legislation, such as final offer arbitration, are especially important to the 
agriculture industry. 




The Honorable James Oberslar 
September 12, 2007 
Page 2 
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As you are working to investigate rail competition and service further during your 
hearing in the House Transportation and Infrastructure Committee on September 20, 
2007, we commend you for your leadership on this issue. We believe H.R. 2125 goes a 
long way toward addressing the problems U.S. agriculture has had and continue to have 
with lack of rail competition and unreliable service. We urge you to continue your efforts 
to move this legislation through Congress. 

Sincerely, 


Alliance for Rail Competition 
American Soybean Association 
American Sugarbeet Growers Association 
National Associations of Wheat Growers 
National Barley Growers Association 
National Farmers Union 
United States Beet Sugar Association 
USA Diy Pea & Lentil Council 
US Dry Bean Council 


USA Rice Federation 
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Minnesota Soybean Growers Associstinn 

360 Ptera Akkw. Sate #t la M«Aato. MN 

hoMM (307) JO- 1 635 • Pu (»7) «7 5 1 

TaU-fr«e (tSS) M6967t • www.mrjoybearLiw'v 


September 10. 2007 


Tbe IIOROvebte Jtmoa L. Obentv 
Chtennaa 

Hottse Tramportitioo A [ntatroctare Coenmittrr 
2163 lUybura ilouee Office ftuildiog 
W«ifaia^oci.lX: 20315 

Dear Chtlrmn Oberttar 

1 am writiQgjtKi La tuppoct of HJL 2125 the Railroad CompeUtioa mr) Service 
loiprovemem Act of 2007. 

Rail Cmportosion rrmaine a critical co wp ooeot tn the a^hculluiv induftiy as it no . t 
commoditiee to docneabo and incematioaai oaarkets from the prodiic«r!i in m?n! 

Wa ooncinue to be aupportive of Mfe, efActeou and eennomit^ rai! in/r? 5 tri :■ 
HowBwor, the lack of oo m ptbtiofl amoeg the nolroads has resiilte.;! In ur.r,- ; ; . 
rates aad unreliable aervica for (be agriculturr penducov uhiih rcACi; ;; 
B&aitac tktfe to international oocxqtetiiora. 

H-R. 2 1 ^ U erWeaUy imporunt to mwere that rail cuttomcr* Iwvc ncceu U; i 
rail aarvka and (hat those rail cunomers «10 k>uI tcocas to cortpethirr. arr ’ 
unnraaw tab l e railroad ntca and practioos aad have access to reliable rm) ser -ir.* 
^il i ri oc also indudes proviciom such u Onal offer arbiuatioo. wlnci'. sue . 
impoctm to the agrlculrure iDchotry. 

Slncertly. 

Unoe Pmtoo, PrwkJeni 
Miimeiott Soybea Grawen Anoctiiion 
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S cp tc i wb tf 13. 2007 


The H onooabl t Jamtt L Obentar 
ChairiMn 

Houm Tpcrapertotien A Infrostnichre Canvnrttca 
2169 Roybiim Houm Offiet Building 
Wofhif^ten, DC 20615 

Dear CMnnon Ob«r«tur: 


T>ii< ktter is in rtgords to the stjfiport of H R. 2125 the Railroad Competition ar.ii 
Service Improvement Act of 2007. 

I npport 0 aofe, efficient, and economical rail infrastnicture system. The lock of 
competition among the railroods hos resulted in imrcosonobly high rates and 
umUebk service for the agriculture producers, eftich could result in loss of 
market shore to inte r national c ompe titors ond odd unfoir odditionol costs for the 
moving of ogriadturol products. 

For years, the raitnoods have ruled the government. Maybe it's about time the 
gove r nm en t ruled the railroads. 

Don Dooms 


1000 NkwemSl Avenue Migik NT S9101 
sotmwu • UHiaSUnU - net a06M.6990 
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Total peTROcHe/vvicALs 

September 18, 2007 


Hon. James L Oberstar 

Chairman, House Transportation and Infrastructure Committee 
United States House of Representatives 
Room 2165, Rayburn House Office Building 
Washington, D.C. 20515 

Re; H.R.2125 

Dear Mr. Chairman: 



1 am writing on behalf of TOTAL PETROCHEMICALS USA, INC. (TOTAL) to express TOTAL’S 
strong support for H.R.2125, the Railroad Competition and Service Improvement Act of 2007. TOTAL 
thanks you for your leadership on this Issue and Is working to provide you the support necessary f0t~ 
important legislation to become law in this Congress. 

TOTAL is headquartered In Houston, Texas and is one of the largest producers of petrochemicals 
(polypropylene, polyethylene, styrene, polystyrene), base chemicals and transportat'on fuels in the United 
States. TOTAL has manufacturing facilities in Texas and Louisiana as well as a research and technology 
facility in La Porte, Texas and a refinery in Port Arthur, Texas. With sales of $9.8 billion in 20(^ and over 
1,600 employees, TOTAL has built its petrochemicais business with a strong manufacturing bias, based 
on world-scale plants and technologically advanced operations. TOTAL manufoctures petrochemicals for 
the plastics industry, producing plastic pellets for use in everyday household items like food containers, 
furniture, carpets, and beverage bottles to name just a few. 

TOTAL relies on railroad transportation to conduct our business. We have no other viable 
transportation options for some of our movements. Our experience with the railroads has not been 
favorable. In the current consolidated railroad industry, that provides limited to no options for competition, 
we find that we are in a take it or leave it situation. Our railroad carrier dictates to us, without meaningful 
negotiation, the price and terms of our transportation. Not surprisingly, the price of rail transportation has 
been escalating at alarming rates while the reliability of sen/ice has been declining. Meanwhile, we 
recognize that the railroad industry is experiencing record profitability and has become a darling of Wall 
Street. 

We understand that H.R.2125 will increase competition in the rail industry. Improve the regulatory 
process for ensuring reasonable rates where we do not have access to competition, and make the 
Surface Transportation Board more pro-acfive in ite oversight of the railroad industry. These 
improvements in the current process would be extremely important to our business and to our customers. 
We believe that these changes will lead to the type of competitive railroad industry Congress intended 
when it adopted the Staggers Rail Act of 1980. 



Category Manager, Class I Railroads 


TOTAL PETTiOCHEMICALS USA, INC. 

1201 Loul^anaSt., Ste 1800 - Houston, 7X77002 
RO. Box 674411 - HoustOT. TX 77267-4411 
Tel.: 713 463 5000 



Total 
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The Honorable James L. Oberstar 

Chairman, House Transportation and Infrastructure Committee 
United States House of Representatives 
Room 2165, Rayburn House Office Building 
Washington, DC 20515 


RE: H.R.2125 


Dear Mr. Chairman: 



office of 


MAVO'* 


I am writing to urge you to support H.R. 2125, the Railroad 
Competition and Service Act of 2007. and to commend you for your 
leadership on this issue. 

The City of Mairiitowoc and Manitowoc Public Utilities continue to 
be supportive of a safe, efficient, and economical rail infrastructure 
system. However, the lack of competition among the railroads has 
resulted in unreasonably high rates and unreliable service. H.R. 2125 is, 
therefore, critically important to ensure that rail customers have access to 
competitive rail service, and that those rail customers without access to 
competition are protected from unreasonable railroad rates and practices 
and have access to reliable rail service. 

In the current consolidated railroad industry, which provides 
limited to no options for competition, we find that we are in a take it or 
leave it situation. Not surprisingly, the price of rail transportation has 
been escalating at alarming rates while the reliability of services has been 
declining. The Manitowoc Public Utilities (Manitowoc’s locally owned 
generator of electric power), and the historic Lake Michigan Carfeiry (an 
anchor of Manitowoc’s tourism industry) in addition to other large 
employers in the city of Manitowoc depend on rail shipment of goods such 
as coal and grain. Local industries and businesses who rely on the 
services of the Lake Michigan Carfeiry and depend upon the traffic it 
generates, in addition to all industry, business and residents who consume 
electricity, are experiencing undue hardship due to the much higher rates 
caused by the railroad’s increasing cost of coal transportation. 

We understand that H.R. 2125 will increase competition in the rail 
industiy, improve the regulatory process for ensuring reasonable rates 
where'^ccess to competition is not available, and make the Surface 
Transportation Board mbre pro-active in its oversight of the railroad 


CITY HALL • 900 Quay Street •H/lanitowcx:^Wl'5422Q •'Phone (920) 686-6980 • Fax {920J 686-6989 
^(7 wvvw,mon/tovioc.a/p • itorowfo«y@nTon//ovvoc.org 
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^NALCO 


Sepccmlxrr H, 20()7 


NMCO Comptry 

(9u6a< L 09 AM S«s«(y 
1601 WMt Omm a»ad 

1 6066^1196 
630 306 1 1 34 


iTic Honorable Jim ()b<T5tar 
(Chairman 

H(hiv ('.ommjttrc t»n I ranuponaiinn Af Infrastradurc 
2165 Rayburn Houj^c Office Ruikiing 
Vt'ashinpton, !).(!. 20510 

Dear (!ha;rnun OlKr>?ar 



N’alco Oompanv is u-niing to express us strong support for H.R. 21 2S, tbc Railroad 
('ompctifion and Scrs-Jcc Improvrmcnr Act of 200?. Iliis legislation wiil restore balanced 
cornmcrciai relaiumships am»>ng railroads and their customers through much needeti 
comjJctition, will lead to iKttct rail sersnee, and laiU ensure comjsetiiive pni :ng 


Nalco ('.ompany has jomed a bn>ad coalition of rail aiatomers from atnyss the nation that 
1 k1io‘cs I l.R. 2125 will fulfill the mission of the Staggers Act, which not only wnight to 
ensure the vitality of the tution’s frc 4 »hi rail ss-stem, but was alwi mrmiied to protrei raJ 
customers from abusn- e practices. 


'Die business of chemtstn- c<impctcs in a fierce gk>l>al nurkctplacc, and chcmKal companies 
are stronger ixcause thei- must operate that u*ay. Smh vigorous competition docs not exist 
in our natiofi’s freight rail industry, f'.oupled with S’l'li decisions and poliucs that weaken 
market fort es, rail customers have seen deteriorating service while rates have increased 
dramatically. H.R. 2125 promotes competition and fairness m the freight rail sector without 
foregoing any ot the Ixincfits of deregulation. 

Our industry relies on a healthy and s uhlc trcighc nul system to mi>vc t^ur prinlucts safely 
and cfficicntlv. W'e agree that the freight tail indusirv oeetls to lx profitable, hut its 
luicbccked maikct dominance is often uijunous to the chemical industry and many t>lhcrs. 
'1V> that etui, Nalco Company thanks you for addressing the issue of frcip.ht rad competition 
and respectfully rrs^ucsis that the Htnisc Commirtcc on rransjsonation Ac Infrastructure 
expeditiously report 1 I R. 2125 to the full I louse tot consideration. 


Sincerely, 

l.vcrcft P. (iauthier 
Matugcrof (ilobal I.ogi.siics Safety 


l-.K^ng 
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Chairmen, House Transportation and Infrastructure Committee 
United States House of Representatives 
Rayhum House Office Building, Rm 2165 
Washington, D.C. 205 1 5 

Re: H.R.2125 

Dear Mr. Chjurman: 

On behalf of the Electric Cooperatives of Arkan^ I am writing to you to express our strong 
support for H.R. 2125, the Railroad Competition and Service Improvement Act of 2007 and to 
thank you for, your important leadership on this issue. We are working with shippers across 
Arkansas to provide you with the support you will need to make this legislation become law in 
this Congress. 

Coal is a critical fuel for electric generation in Arkansas and rail transportation is the only 
alternative to move the coal from Wyoming to Arkansas. Our experience with the railroads has 
not been favorable and the results have cost electric ra^ayers significant amounts of money. In 
the current consolidated railroad industry, with no options for competition in our case, we find 
that we are in a take it or leave it situation. 

At a lime when railroads arc reporting record earnings to stockholders our cooperative members 
are paying fuel surcharges that the Sur^ce Transportation Board has declared illegal but not 
reimbursable. And our sole rail carrier is pleased to be able to improve its delivery reliability to 
90%. Can you imagine how our electric customers would feel if we told them they were only 
going to get 90% of the electricity they needed? 

H.R. 2125 offers the opportunity to increase competition in the rail industry while ensuring that 
reasonable rates are available where access to competition does not exist. The Surface 
Transportation Board has an obligation to shippers as well as to railroads and this legislation 
should result in a more pro-active agency. We believe that these changes will lead to the type of 
competitive rail industry that the Congress intended when it adopted the Staggers Rail Act of 
1980. 


Sincerely, 



Gary Voigt, msident/CEO 

Arkansas Electric Cooperative Corporation 


The Electric Cooperatives of Aricansas 
We’re here for you. 
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September 17, 2007 


The Honorable James L Oberstar 
United States House of Representative 
2365 Rayburn House Office Building 
Washington, DC 2051 Q 

Dear Congressman Oberstar 



702 South 1st Street 
Estherville, Iowa 51334-1890 
(800) 225^532 or (712) 362-7870 
Fax; (712) 362-2819 • E-mail: ilec@ilec.coop 
http://www.ilec-Coop 



1 am writing to express my strong support for H.R. 2125. the Railroad Competition and Service 
Improvement Act of 2007. 1 appreciate and encourage your efforts to comect the flawed process 
of how the Surface Transportation Board (STB) handles rate cases. 


The cooperative I work for is Iowa Lakes Electric Cooperative, and through our wholesale 
electricity provider, Basin Electric Power Cooperative - who relies on the railroads to deliver 
coal to ite Laramie River Station near Wheatland, Wyoming. There is no other viable 
transportation option. This transportation delivery system provides no alternatives for 
competition in the current highly concentrated railroad industry; simply put, we find ourselves in 
a "take it or leave if situation. Basin’s railroad carrier dictates to us - without meaningful or 
good faith negotiations - the price and terms for our transportation costs. Not surprisingly, the 
price for rail transportation has been increasing at alarming rates while the reliability of service 
has been declining . Meanwhile, the railroad industry is experiencing record profitability. 

In view of the STB’s recent decision to deny Basin Electric Power Cooperative and Western 
Fuels Association Inc. fair and honest rate relief even though the rates have doubled, its time for 
imrhediate action. Your legislation, H.R. 2125 is de^erately needed to provide captive rail 
shippers a reasonable process for challenging rate and service disputes. 

Mo^t alt jjeople ln the Midwest - from farmer to small business owners - depend on 
reasonable rail rates, but in Iowa, Minnesota and the Dakotas, we are being held captive due to 
the lack of competition and there is no viable regulatory oversight available to us. We need a 
different process, and I support your legislative efforts. 

Thank you for your leadership on this issue. 

Sincerely, 


President/Chief ExecuUve Officer 

C: Tim Coonan (lAEC) 

Mark Glaess (MR^) 



A Touchstone Energy’ Cooperative 

The power of human connections 
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Bayer 


September 1 8, 2007 

The Honorable James Oberstar 
Chairman 

Transportation and Infrastructure Committee 
2163 Rayburn Building 
Washington, DC 20515 

Dear Chairman Oberstar: 

Bayer Corporation strongly supports the legislation you introduced, HR 
2125, the Railroad Competition and Service Improvement Act. 
Approximately 90% of our shipments either leaving our manufacturing 
sites to arriving at our customers' locations are captive to one rail line. It 
adds significantly to our costs and negatively affects our service. 

The deregulation of the freight rail industry in the 1980’s was supposed to 
benefit the struggling railroads and their customers. Since then, the 
railroads have consolidated and greatly increased their revenues and 
profits. However in many areas of our country significant segments of the 
shipping community have experienced a decline in service while rates 
have skyrocketed. The deterioration of service and unreasonably high 
rates is the result of the monopoly powers the nation's Class I railroads 
hold over their customers. 

One of the reasons these practices continue is the inability of the Surface 
Transportation Board (STB) to enforce the powers it has been granted. 
Another is the broad antitrust exemptions the railroads enjoy. The STB is 
unable to fine, punish or otherwise mandate restitution for violations of 
conduct by railroads. The violations can go on unchecked. The railroads 
are essentially shielded from the competitive environment the vast 
majority of U.S. industries face every day 

A study recently conducted by Snavely King examined the issue of fuel 
surcharges the railroads have impost on their customers during the 
period of 2003 to 2007. The study found that an estimated $6.5 billion 
was overcharged in the period of 2005-2007. The STB can do nothing. If 
the STB regulatory system was reformed and the railroads were subject 
to antitrust law, remedies would have been available to fine or penalize 
the 5 Class I railroads engaged in this practice. Similar activity in the 
aviation industry resulted in fines of $800 million dollars against British 
Airways and Korean Airways. 

We are very supportive of your hearing on the competitiveness issue and 
strongly support your bill, HR 21 25. 

Sincerely, 


Eiaysr Corporation 
100 Bayer Road 
Pittsburgh, PA 15205-9741 

Phone:412 777-3777 
Fax: 412 778-4420 
atti!a.mo( nar.b@bayer.com 
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Wisconsin 

Paper Council 

lP 


S6pt6mb0r 1 9, 2007 ^ 


The Honorable James Oberstar 
U.S. House of Representatives 
2365 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Oberstar: 

On behalf of the Wisconsin Paper Council, the trade association representing the 
pulp and paper industry throughout Wisconsin, I am writing to express our strong 
support for H.R. 2125, the Railroad Competition and Service Improvement Act of 
2007. Thank you for authoring this critical piece of legislation and we appreciate 
you scheduling a hearing on September 25 for this bill. 

As you may know, Wisconsin is the nation’s leading paper manufacturer. Our 
industry employs over 40,000 people, paying over $2.5 billion in wages. A robust, 
reliable transportation system is in many ways the backbone of our industry. 

Many of our members rely on rail to transport their raw materials and finished 
products. Unfortunately the consolidation of the railroad industry has led to 
significant challenges for our members in the last several years. Indeed, without 
any competitive rail options, WPC members are being made "captive shippers" by 
Class I railroads in this state. 

Over the past few years members have seen dramatic reductions in both the 
quantity and quality of service from the railroad. Promises of service have been 
unfulfilled and associated demurrage fees for paper mills have been exorbitant. In 
addition, member companies have been subject to rapidly escalating rates and 
fuel surcharges. The paper industry is already facing many competitive global 
challenges and the impact of railroads only exacerbates our marketplace issues. 

We believe that H.R. 2125 will address these issues by making the railroad 
industry provide competition, improving the regulatory process regarding fees, and 
reforming the Surface Transportation Board as they provide oversight of the 
railroad industry. 


250 N. Ghecm Bay Road • P.O. Box 718 • Neenam. Wl 5-405>07IB • ntONE: SK3.7ZZ. ITOO • Fax: Q20.7ZZ.75Aj • www.wipapercouncil.org 
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MISSOURI 

RIVER 

ENERGY SERVICES* 


September 19, 2007 


The Honorable James L. Oberstar 
Chairman, House Transportation and Infi^astnicture 
United States House of Representatives 
2165 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

I am writing to express our strong support for H.R-2 1 25, the Railroad Competition and 
Service Improvement Act of 2007 . I sincerely thank you for your leadership on this issue 
and are working to provide you the support necessary for H.R. 2125 to become law in 
this Congress. 

Missouri River Energy Services’ (MRES) experience with the railroads has not been 
favorable. In the current consolidated railroad industry, that provides limited to no 
options for competition, we find that we are in a take it or leave it situation. Our railroad 
carrier dictates to us, without meaningful n^otiation, the price and terms of our 
transportation. Not surprisingly, the price of rail transportation has been escalating at 
alarming rates, while the reliability of service has been declining. Meanwhile, the 
railroad industry is experiencing record profitability and has become a darling of Wall 
Street. 

MRES along with other utilities, chemical companies, agricultural commodities, timber, 
and cement industries continue to pay exorbitant rates and the rate review process at the 
Surface Transportation Board (STB) has failed to provide effective relief. MRES is a co- 
owner of the Laramie River Station (LRS) coal-fired power plant near Wheatland, 
Wyoming. Burlington Northern Santa Fe Railway Company (BNSF) currently transports 
some 8.3 million tons of coal per year approximately 175 miles between coal mines in 
Wyoming’s Powder River Basin to LRS - in rail cars owned by the LRS participants. A 
long-standing contract for that service expired in 2004, and BNSF published new 
"common carrier” rates for the same service that are more than double the prior rate. 

MRES member communities are paying $7 million more per year for transportation costs 
- and rail rates are projected to continue to spiral out of control at an estimated increased 
cost to LRS participants of $ 1 billion over the next 20 years. MRES, our plant co- 
owners, and coal supplier believe that BNSF is exerting its monopoly power over LRS 
coal deliveries by imposing unreasonably high rates. These high rates are not merely the 
result of rising fiiel costs or capital investmoits: LRS owners are paying rates that are 
about 400 percent higher than the direct costs being charged to shippers in competitive 
markets. 
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The Honorable James L. Oberstar 
September 19, 2007 
Page 2 

On September 10, 2007, the Western Fuels (coal supplier to LRS) and Basin Electric 
Power Cooperative (LRS managing owner) rail rate complaint was rejected by the STB. 
The complaint was filed in 2004 and the participants in the LRS power plant spent more 
than $5 million on the case. After all filings were submitted, the STB put the case on 
hold while it developed a new rulemaking on captive shipper cases - which the STB 
decided to retroactively apply to the case. As a result of changing the rules in the middle 
of the process, the participants incurred additional expenses and had to pay the high rates 
set by BNSF. 

The current regulatory system is clearly broken if this obvious example of overcharges 
fails to get relief fix>m the STB. The LRS experience underscores the fact that the 
expense and time needed to file a case, and the STB's favorable attitude toward rail 
companies, discourages captive shippers from even filing with the STB. 

We understand that H.R.2 1 25 will increase competition in the rail industry, improve the 
regulatory process for ensuring reasonable rates where we do not have access to 
competition, and make the STB more pro-active in its oversight of the railroad industiy. 
These improvements in the current process would be extremely important to MRES and 
to its customers and will lead to the type of competitive railroad industiy Congress 
intended. 

Sincerely, / .j 

Thomas J. Heifer, PE MBA 
Chief Executive Officer 
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We cnerglac and serve ow coaummitio 


A Touchstone Energy®Cooperative 




September 24, 2007 


The Honorable James Oberstar 

Chairman, House Transportation & Infrastructure Committee 
2365 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 


B 

l©gfl¥§ 

Uj 

OCT 4 2007 

1 - 






I am writing to express my strong support for H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007. Ibis legislation fulfills the mission of the Staggers 
Act, which not only sought to ensure the vitality of the nation’s freight rail system, but 
was also intended to protect rail customers from abusive practices. 


H.R. 2125 is needed because there is a lack of options available to rail customers, which 
has led to unreasonably high shipping prices. When complaints are filed with the Surface 
Transportation Board (STB) regarding these situations, the STB historically has not ruled 
in the shippers favor. An example of this is the STB’s recent decision against Western 
Fuels, which supplies coal to Colorado rural electric cooperative power supplier. Tri- 
State Generation and Transmission Association. The STB decision allows Burlington 
Northern Santa Fe to charge Western Fuels over 500% of the railroad’s variable costs to 
provide service and 4 times the average coal rate. The results hurt rural Colorado, the 
agriculturaf entities dependent on railroads and the electric cooperatives that depend on 
coal shipped via rail. 


H.R. 2125 will restore balanced commercial relationships among railroads and their 
customers through much needed competition, will lead to better rail service, and will 
ensure competitive pricing. 

I thank you for addressing the captive shipper issue and respectfully request that the 
House Committee on Transportation & Infrastructure support this legislation and report 
H.R. 2125 to the full House for consideration. 



Delta Montrose'Electric^Associatioh 


DELTA-MONTROSE ELECTRIC ASSOCIATION P.O. Box 910. Montross.Cdorado 31402-0910 Telephone; 970/249-4572 - Montrose 

www.dmea.com Telephone: 970/874-8081 - Read 
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J^erendrye 
\£lectric 
^Cooperative 

September 1 7, 2007 


6IS Highway 52 W. • Velva, ND 58790-7417 701-338-2855 

1225 Highway 2 Bypass E. ■ Minot, ND 58701-7927 701-852-0406 

Fax 701-524-0353 ■ WATS 1-800472-2141 
E-mail; ijec@.verendtye.corp, -■ Website; www.verendrye.com 


The Honorable James L Oberstar 
United States House of Representative 
2365 Rayburn House Office Building 
Washington, DC 20510 

Dear Mr. Oberstar; 


I strongly support H.R. 2125, the Railroad Competition and Service Improvement Act of 2007. 1 
also applaud, appreciate and encourage your efforts to correct the process on how the Surface 
Transportation Board handles rate cases. 



Verendrye Electric Cooperative, my employer, has an all inclusive power purchase agreement 
with Basin Electric Power Cooperative (BEPC). BEPC is forced to rely on railroads to deliver 
coal to its Laramie River Station near Wheatland, Wyo. There is no other viable transportation 
option. This provides no alternatives for competition in the cument consolidated railroad industry; 
simply put, we find ourselves in a Take it or leave if situation. Our railroad carrier dictates to us 
- without meaningful negotiation - the price and terms of our transportation. Not surprisingly, 
the price of rail transportation has been escalating at alarming rates while the reliability of 
service has been declining. Meanwhile, the railroad industry is experiencing record profitability. 
This profitability comes at the expense of our members who will see a rate increase in October 
as a direct result of increased generation costs. 

In view of the STB's decision to deny Basin Electric Power Cooperative and Western Fuels 
Association Inc. rate relief even though their rates have doubled, it is time for action. Your 
legislation, H.R. 2125 is desperately needed to provide captive shippers a reasonable process 
for challenging rate and service disputes. 

The majority of rural Americans depend on reasonable rail rates, but In our region, we are held 
captive due to the lack of competition and have no regulatory oversight available to us. We 
need a different process, and I applaud your efforts. 

Thank you for help and dedication to this issue. 



Minot Service Area Manager 


Your Touchstone Energy* Partner 
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September 18, 2007 

The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C, 205 1 0 

Dear Chairman Oberstar: 

El Dorado Chemical is writing to express its strong support for H.R, 2125, the Railroad 
Competition and Service Improvement Act of 2007. This legislation will r^tore 
balanced commercial relationships among railroads and their customers through much 
needed competition, will lead to better rail service, and will ensure competitive pricing. 

El Dorado Chemical has joined a broad coalition of rail customers from across tire nation 
that believes H.R. 2125 will fulfill the mission of the Staggers Act, which not only sought 
to ensure the vitality of the nation’s freight rail system, but was also intended to protect 
rail customers from abusive practices. 

The business of chemistry competes in a fr^ce global marketplace, and chemical 
companies are stronger because they must operate that way. Such vigorous competition 
does not exist in our nation’s freight rail industry. Coupled with STB decisions and 
policies that weaken market forces, rail customers have seen deteriorating service while 
rates have increased dramatically. H.R. 2125 promotes competition and fairness in the 
freight rail sector without foregoing any of the benefits of deregulation. 

Our industry relies on a healthy and viable freight rail system to move our products safely 
and efficiently. We agree that the freight rail industry needs to be profitable, but its 
unchecked market dominance is often injurious to the chemical industry and many others. 
To that end, El Dorado Chemical thanks you for addressing the issue of fireight rail 
competition and respectfully requests that the House Committee on Transportation & 
Infiastructure expeditiously report H.R. 2125 to the full House for consideration. 



Anne O. Rendon 
Vice President 



A SUBSIOtAHV OF LSB INDUSTOIES, IHC. 
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Shell Chemicals 


September 25, 2007 



Stacy P. Methvin 
President & CEO 
Shell Chemical LP 

One Shed Plaza 
910 Louisiana 
Houston, Texas 77002 
Tel 713 241 1391 
Fax713 241 6902 


The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar, 

Shell Chemical LP is writing to express its strong support for H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007. This legislation to amend title 49 of the U.S. code to clarify rail 
transportation poUcy, require railroads to provide transportation rates, eliminate competition barriers 
between Class Is, IIs and Ills, improve the rate reasonableness standard and arbitration of rail disputes, 
and authorize the Surface Transportation Board (STB) to investigate and suspend certain railroad actions 
■will help restore balanced commercial relationships among railroads and their customers. 

Shell shares these views with a broad coalition of rail customers that beheves H.R. 2125 will fulfill the 
mission of the Staggers Act, which not only sought to ensure die vitahty of the nation’s freight rail system, 
but was also intended to protect rail customers from non-competitive practices. 

The business of chemistry competes in a robust global maikeqilace, and chemical companies are stronger 
because they must operate that way. Such vigorous competition does not exist in our nation’s freight rail 
industry. Coupled with STB decisions and policies that weaken market forces, Shell and other tail 
customers have seen deteriorating service, while rates have increased dramatically. H.R. 2125 promotes 
competition and fairness in the freight rail sector without foregoing any of the benefits of deregulation. 

Our industry and nation rely on a healthy and viable freight rail system to move our products safely and 
efficiently. We agree that the freight rail industry n^ds to be profitable, but its current ability to limit 
competitive options to shippers in certain markets is injurious to the chemical industry and other shippers. 
Shell thanks you for addressing the issue of freight rail competition and respectfully requests that the 
House Committee on Transportation & Infrastructure expeditiously report H.R. 2125 to the full House for 
consideration. 


Sincerely, 
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September 16, 2007 


The Hcmraahle Jsxocs Oberstar 

CSsaimiazi, Bouse Traiisportatxon & loSrastructuce Cozmoittce 
23^ Ra^^bum House Office Botlduig 
Wa^Ningtoo, DC 20515 

Dear Mr. CSuimnan: 

1 am 'wiitii^ to e x press ny strong support ibr UK. 21 25> RaHioad Comp^itiioD and Service 

Impxovtmieii^ Act of 2007. This l^jtsladou j5ii61Is Ac mSsskoi of the Staggers Act, vdiidi not 
only souglit to ensoze the vitality of the nadon*s nil system , but was a}»> mteaded to 

protect rail cttstomen firom abu^ve pracd^. 

HK. 2125 is o eeded because Otere is a lack of opdons available to nil customecs^ whi^ bas led 
to unreasonably high ^i^mg prices. When conQ>lBizit5 filed witft die Suriace Transportation 

Board (STB) teganfing these sfitiatioQS, the STB bistoricdly has not ruled in die shippers iavor. 
Aa exam nle of dos is tiie STB’s recent decision agaiost Weaem Fuels, which supplies coal to 
Colwylo rural electri c cooperative power suorifer. Tri-State Generation and TransBoission 
Association. The STB decirion allows Bnffinj^on Ncatbezn Santa Fe to charge Wcstem Fuels 

over 500% of the railroad ’s variaWe costs to provide MTvice and 4 times the amage coal rale. 

The Ke^ilts hurtTural Colorado, the agricnhuFal entitka dq^endeiit on xailrcrads and tte electric 
cotmerarives that depend on coal ahgyed via rail 

HK- 2125 will restore balanced cmnznercial rcialioDships among railroads smA fbeir custcMners 
dinn^ mueb needed coinpetitKiD, will lead to better rail s^vicc, and will eosuic comp^dve 
pricing. 


I thank you for addresring the captive shipper issue and icspectfblly request that the House 

Conunittee <« Traosportatirm ft InfiasdructUFc tiris legislatkm and reprat H.g. 2125 to 

foe foil House for conriderattQiL 


Sincerely, 



Poster Fax Note 7671 

m/xmmam 


nff ■ II" 
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Phono. 970-S78-SD41 A Touchstone Energy^ Cooperative Fax: 970^7aJ5766 

TVp(we>o^hiai0icenniedm omali: wreai@wrea.org 
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9703785766 


PAGE. 01 


353 



Yampa Valley Electric Association 


S^ember 24, 2007 

The Honorable James Obeistar 

ChaiTman, House Trenspoitatioa & Jnfrasmicture Ccfmmittee 
2365 Rayburn House Office Building 
Washington, DC 20515 


#09B4 P.0D4 /012 
r-uui/uui r-tb4 


P.O.BM77121B 
Seamboat Springs, 

ColoraEfci 89477 
PhQne:970mtt60 
Fa*:57W79-7270 
!f« 0 mec MIpY/«w.yvea.coffl 


Dear Mr. Chairman: 


1 am writing to express ray strong support for H.R. 2125, the Railroad Corapetiuon and 
Sovice Improvement Act of 2007. TMs legation fiiliiUs the mission of tlie Staggers 
Act, which not qvnly sought to ensure die vitality of the nation's freight rail system, but 
was also intended to protect rail customers from abusive practices, 

H.R. 2125 is needed because there is a lack of options available to rail customers, which 
has led to untcasonablyhigh shipping prices. When complaints arc filed with Ihe Surface 
Transportation Board (STB) regarding these situations, the STB historically has not ruled 
in the shipp^s favor. An example of this is the STB's Teceat decision ap^st Western 
Fuels, w hich supplies coal t o Colora do rural electric cooperative power supplier. Tri- 
State Generation and Transmission Association. The STB decision allows Burlington 
Northern Santa Fe to charge Western Fuels over 500% of fl\e railroad's variable costs lo 
provide service and 4 times the average coal rale. The results hurt rural Colorado, the 
agricultural entities dependent on railioads and the electric cooperatives that depend on 
coal shipp^ via rail. 


H.R, 2125 wDl restore balanced commercial relationships among railroads and their 
customers through much needed compclitioa, will lead to better rail service, and will 
ensure competitive pricrag. 

I*ank you for addressing the captive shipper issue and respectfully request that the 
House Committee on Transportation & Jnitastructure support ihU legislation and report 
H.R. 2125 to the fhJl House for consideration. 


Sincerely, 

Yam^ Valley Electric Association, hic^ 

(Uh 

Larry Ctfi^lo 

Prcsident/Gencral Manager 




— 

Post-It' Pax Note 7®71 


Heijl.i VUisvt. 



Vi/Bfi 

Phonos 

Phonal 


'"“"?ao-r2<j-‘7a,-7o 


A ToucKscone Energy* CoopetArive 




Pr'mtv^ on Recycled Paper! 


SEP 24 2007 13102 
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cz^C^^Cim ^Czctn-Lc G^aocicLtion. 

P.O. Bax 57. 1300 South lotsracean 970-8S4'22K 

rtjjyoke. Cotaracio 60734 Pasc 971V854-3SS2 


September 24, 2007 


The Honorable James Oberstar 

Chainnao, House TransportBlioa & In&sstnictuFe Committra 
2365 Rayburn House Office Buildup 
Washington, DC 20515 


Dear Mr. CSMuiman; 

I am writing to €Xpr«s my strong su|^it for H.R- 2125, the Railroad ComperitioiL and 
Service Improvement Ac* of 2007. This Icgislaaon fulfills the mission of the Staggers 
Act, which not only sought to ensure the vitelity of the nation’s freight rail system, but 
was also intended to protect rail customers from abusive practices. 


H.R. 2125 is needed because there is a lack of options available to rail eustom^s, wMch 
has led to unrcastmably high shipping i»ices- When complaints arc filed with the Suriace 
Transponauon Board (STB) regarding these situations, the STB historically has not ruled 
in the shippers favor. An example of th is is the STB’s recent decision against Western 
Eueh. which ^DPliescoal to Colcgado ru^ electric cooperative power supnlier. Tri- 
State Oengrafion and Transmission Asso c iation. H» STB decision allows Burlington 
Northern Santa Fe to charge Western Fuels over 500% of ihe railroad’s variable costs to 
pro)dd© service and 4 times the average coal rale. The results hurt rural Colorado, the 
agricuiuiral entities dependent on railroads and the electric cooperatives that depend on 
coal shipped via rail. 


KR. 2125 will restore balanced commercial relationships among railroads and their 
customers through mucdi needed cotT^>etitio&, will lead to better rail service, and wiU 
ensure competitive pricing. 


I thank you for addressing the caprive ^pper issue and jcspectfully request that the 
House Committee on Transportation & Infrastructure support this l^islation and report 
H.R. 2125 to the full House for consideration. 


Sincerely, 



Mark Farnsworth 
General Manage 
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September 24, 2007 


The Honorable James Oberstar 

Chairman, House Transportation & Infrastructure Committee 
2365 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

I am writing to ^ress my strong support for H.R. 2125, the Railroad Competition and 
Service Irnprovement Act of 2007. T^ legislation fulfills the mission of flie Staggers 
Act, which not only sought to ensure the vitali^ of the nation’s freight rail system, but 
was also intended to protect rail customers from abtisive practices. 

H.R. 2125 is needed because there is a lack of options available to rail customers, which 
has led to unreasonably high shipping prices. When complaints are filed with the Surface 
Transportation Board (STB) regarding these situations, the STB historically has not ruled 
in the shippers favor. An example of this is flie STB’b recent decision against Western 
Fuels, which supplies coal to ColQrado rural electric cooperative power supplier, Tri- 
State Generation and Transmission Association. The STB decision allows Burlington 
Notthem Santa Fe to charge Western Fuels over 500% of the railroad’s variable costs to 
provide service and 4 times the average coal rate. The results hurt rural Colorado, the 
agricultural entities dependent on railroads and the electric cooperatives that depend on 
coal shipped via rail. 

H.R. 2125 will restore balanced commercial relationships among railroads and fiieir 
customs through much needed competition, will lead to better rail service, and will 
ensure competitiYe pricing. 

I thank you for addressing the captive shipper issue and respectfully request fiiat the 
House Committee on Transportatioa & In^structure support this legislation and rqport 
H.R. 2125 to the full House for consideration. 


SincCTely, 


Chief Executive OfScer 
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City of New Prague 

In the Counties of Scott & Le Sueur 

118 CENTRAL AVENUE NORTH • NEW PRAGUE, MINNESOTA 56071 • PHONE (952) 758-4401 
www.ci.new-prague.nin.us 

Jerry Bohnsack 

City Administrator 


September 14, 2007 


The Honorable James Oberstar 
Chairman 

Committee on Transportation & Infrastructure 
U.S. House of Representatives 
Washington, DC 205 1 5 


Dear Mr. Chairman, 

My name is W.A. Bender, the mayor of the City of New Prague. The City of New Prague is a 
municipal utility. We’re proud of our municipal utility and maintaining affordable electric rates 
is critical to economic development and to our residents. We have learned from our utility 
manager that our wholesale supplier, Southern Minnesota Municipal Power Agency (SMMPA) 
recently received a rate increase of approximately 55% from the Burlington Northern Santa Fe 
Railroad. Because SMMPA is a captive shipper, and because there is no meaningful oversight 
by the National Surface Transportation Board, SMMPA had no option but to accept the increase 
and pass it on. 

If rural communities like ours are to remain economically viable, we must bring competition, or 
at a minimum effective regulation, to the rail industry. I am writing to express our strong support 
for H.R. 2125, the Rml Competition and Service Improvement Act of 2007, which, if enact^, 
would have a positive impact on our industry/company. 

Rail transportation not only has a direct effect on the price of the electricity we supply to our 
businesses and customers, but it remains a critical component of all our businesses as it moves 
our products to and from domestic and international markets. We continue to be supportive of 
safe, efficient, and economical rail infrastructure system. However, the lack of competition 
among the railroads has resulted in unreasonably high rates and unreliable service 

H.R. 2125 is critically important to ensure that rail customers like SMMPA have access to 
competitive rail service and, if competition is not possible, are protected from unreasonable 
railroad rates and practices and have access to reliable rail service. 
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On behalf of the City of New Prague, I commend you for your leadership on this important issue 
and urge you to move this legislation through the committee and the House of Representatives as 
soon as possible, if we could be of any assistance on this matter, please contact me at 


952 - 758 - 4287 . 



cc: Congressman Tintothy Walz, House Transportation and Infrastructure Committee 

Senator Amy Klobuchar 
Senator Norm Coleman 
Congressman John Kline 
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Minnesota Barley 




2601 Wheal Drive • Red Uke Falls, MN 56750 • Pheme: 218/253-4311 • FAX: 218/253-4320 



September 10, 2007 


The Honorable lames L. Oberstar 
Chairman 

House Transportation & Infrastracture Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 



Dear Chairman Oberstar: 


I am writing you in support of H.R. 2125 the Railroad Competition and Service 
Improvement Act of 2007. 

Rail transportation remains a critical component to the agriculture industry as it moves 
commodities to domestic and international markets from the producers in rural America. 
We continue to be supportive of safe, efficient, and econoimcal rail infr’astructurc system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service for the agriculture producers, which could result in loss of 
market share to international competitors. 

H.R. 2125 is critically important to ensure that rail customers have access to competitive 
rail service and that those rail customers without access to competition are protected from 
umeasonable railroad rates and practices and have access to reliable rail service. The 
legislation also includes provisions such as final offer arbitration, which are especially 
important to the agriculture industry. 


Sincerely, 



Marvin Zutz, Executive Director 
MN Barley Growers Association 
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August 30, 2007 





The Honorable Jim Oberstar 
House of Representatives 
2365 Rayburn House Office Building 
Washington, DC 20515 


OLD WORLD INDUSTRIES, INC. 

4065 COMMERCIAL AVENUE 
NORTHBROOK, ILLINOIS 60062-1851 
847-339-2000 • FAX 847- 559-1329 
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Subject: Pending Legislation *Railroad Competition and Service Improvement Act of 2007* H. 2125 


Dear Representative Oberstar: 


We are asking you to support pending legislation H. 2125. Old World Industries is a chemical manufacturer and 
distributor with its headquarters in Northbrook, Illinois. Old World ships hundreds of thousands of tons of 
chemicals annually, via rail, throughout the United States. The economic situation for many rail shippers in 
America, including Old World, has become desperate. It is no understatement that the survival of rail shippers, 
along with the jobs they create, are currently in your hands. Your constituents, comprised of the thousands of 
employees, stakeholders and customers of Americans chemical manufacturers are countingon you to read this letter 
and make the right decision in support of this bill. 

The Surface Transportation Board- (STB), by law, is an agency unable to address shipper rate complaints or the 
anti-competitive nature of the rail industry. There is currently no protection or mechanism for rail shippers to fight 
against unreasonably high rail rates. Government has failed to prevent captive shipping markets and to ensure 
competUioh in the rail industry. Currently, there are no choices for rail shippers. If you are a captive shipper or 
receiver, which Old World and its customers are, there Is no recourse to poor service and high freight rates. 

While It is in the nations, and our, best interest that the rail industry remains fmancially viable, in order to maintain 
its infrastructure, there must be limitations. Right now there are none. The rail industry is touting this pending 
legislation as re-regulation, and it is not. This bill would provide rail shippers that are subject to rail market 
dominance with a mechanism to address unreasonable rates based on the railroad's actual costs. It would also 
allow for a mechanism that would address poor rail service, of which we and other rail shippers have been victim. 


The indifference and anticompetitive activity by the nation's rail carriers threatens our existence. Old World simply 
cannot absorb unchecked rate increases, nor put up with poor service that shuts do^ our production facilities. This 
matter is not simply an Old World problem. It is a problem that threatens an entire industry. Its customers and, 
ultimately, the American consumer. Left unchecked, the anticompetitive actions of the railroads will prevent 
necessary products from being produced.' It will also cause companies to shut their doors and Americans to lose 
their jobs. Accordingly, we ask for your sponsorship of H. 2125. 

The situation is critical and the tiine-(o act is now. 


^cerely. 


J^es Bryan 
President ' 
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September 14, 2007 


The Honorable James L. Oberstar 
United States House of Representative 
2365 Rayburn House Office Building 
Washln^on, DC 20510 

Dear Mr. Oberstar. 

I am writing to express my strong support for H.R. 2125, the Railroad Competition and Service 
Improvement Act of 2007. 1 appredate and encourage your efforts to correct the process on 
how the Surface Transportation Board trandles rate cases. 

The Rural Electric Cooperative I work for; Carbon Power and Light Inc. (Carbon), relies on 
railroads to deliver coal to the Laramie River Station near Wheatland, Wyo. Carbon is a Member 
Cooperative of Tri-State Generation and Transmission Association Inc., who in turn Is a partner 
in the Laramie River Station with Basin Electric. There Is no other viable transportation option. 
This provides no alternatives for competition in the current consolidated railroad industry; simply 
put, we find ourselves in a ‘take it or leave if situation. Our railroad carrier dictates to us - 
without meaningful negotiation - the price and terms of our transportation. Not surprisingly, the 
price of rail transportation has been escalating at alarming rates while the reliability of service 
has been declining. Meanwhile, the railroad industry is experiencing record profitability. 

In view of the STB's decision to deny Basin Electric Power Cooperative and Western Fuels 
Association Inc. rate relief even though their rates have doubled, its time for action. Your 
legislation, H.R. 2125 is desperately needed to provide captive shippers a reasonable process 
for challenging rate and service disputes. 

Many people in rural areas - from farmers to small business owners - depend on reasonable 
rail rates, but in our region, we are held captive due to the lack of competition and have no 
regulatory oversight available to us. We need a different process, and I applaud your efforts. 

Thank you for your leadership on this issue. 



02/02 


Your Touchstone Energy w Parmer 
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Rep. James Oberstar, Chairman 
Transportation & Infrastructure Committee 
U.S. House ofRepresentatives 
Washington, DC 


STEVEN D- STREGE, Executive Vice President 
CHERYAL WELLE, Executive Assistant 
SUE BENSON. Office Assistant 
Ph; 701-235-4184. Fax: 701-235-1026 
118 Broadway NSte 606, Fargo. NO 58102 
WebsKe: www.ndgda.org 

STU LETCHER, Safety & Health Director 
Ph: 701-543-3110, Fax: 701-543-4183 
P.O. Box 314, Hatton, ND 58240 

HAL GRIEVE, Safety Specialist 
Ph; 701-633-5256. Fax; 701-633-5258 
204 4th Avenue S.. Buffelo, ND 58011 


September 19, 2007 


Dear Chairman Oberstar: 

Thank you for calling this important hearing and for sponsoring customer-friendly rail legislation. The 
North Dakota Grain Dealers Association is a member of the Alliance for Rail Competition. We join 
ARC and the many other rail customer groups in support of your efforts. We all believe a financially 
strong rail industry is important to our industries and the nation, but the concentration of so much 
economic power in the hands of so few huge railroads has led to unintended consequences. Short lines 
serve a vital role, but they are not effective competition because of their ties to the larger carriers. 

Some of the things grain shippers contend with include; 

• High rates on sorne commodities, well over the STB’s threshold of challenge. 

• A difficult, lengthy and expensive complaint procedure on rates and service. 

• Pressure to build larger facilities to load larger trains. 

• Railroad car auction programs in which they bid against each other for a car supply controlled by 
the railroad. The quoted tariff rate is the base and bids can go only up from there. 

• Best pricing and service requiring 12 or 24-month commitments of tens of millions of bushels of 
grain that only a few large grain companies can make. 

• Supposedly guaranteed service at premium prices running late. Grain backs up, elevators are 
plugged; fanners can’t deliver. In ^e past five years service has ranged from on time to 50 days 
late. 

• Undependable Estimated Times of Arrival for trains that must be loaded in 15 hours after arrival. 
Grain elevator crews are kept on call or work erratic schedules as a result. 

• One -sided site leases’ and track agreements that shift liability to the rail customer for railroad 
negligence. Some leases require the lessee buy insurance that isn’t even available. 

• A climate in which shippers fear retaliation if they complain too much. 

If the rail industry faced effective competition it would have to do better for its customers. In the 
absence of effective competition, effective oversight must be exercised. That’s what H.R. 2125 is all 
about. 


Sincerely, 

Steven D. Strege, 
Executive Vice President 
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Date: 09/19/2007 


Hie Honorable James L Oberstar 
Chairman 

House Transportation & Infrastructure Committee 
2165 Raybum House OfBce Bmlding 
Washington, DC 20515 

Dear Chaiiman Oberstar. 

I am writing you in support of H.R. 2125 the Railroad Competition and Service Improvemerit 
Act of 2007. 

Rail transportation remains a critical compon^t to the agriculture industry as it moves 
commodities to domestic and intemationd marl^ts from the producers in rural America, We 
continue to be supportive of safe, efficient, and economical rail infrastructure system, Howeverj 
the lack of competition among the railroads has resulted in unreasonably high rates 
unretiabie service for the agriculture produce, which could result in loss of maiicei: shsi:.- i:*; 
international cottqietitors. 

H.R. 2125 is critically important to ensure that rail customers have access to compe1:i11v(j ■’? ii 
service and that those rail customers without access to competition arc protected from 
unreasonable railroad rates and practices and have access to reliable rail servicp.. The i 
also includes provisions such as final offer arbitration, which are especially importai:! ^ a lu?: 
agriculture industry. 

Sincerely, 

Justin Platen 
President 
JM Grain inc. 
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STEPHEN J. SHURTS 

(Wi-^ra Vjr'-K/w 

ior44f> Mo:,> 


S<j;)tor7*x.‘^' 17. 2007 


Tr>e HoficxatJlc James Cberstar 
Civj''naii 

CcuTtm ’.tee on Tfansp<ytauo»i & l''?'ns?r'jcture 
US Mouse of Kuofcsoftlat'vcs 
Wns^lnylo^!. UU JCtilS 


De»r Mr Chairman. 

I am ihe Grtneral ?«Vin<->gef of Owatonra PuWk: Uiilil.es (OPU) arvj ser.-e on the Board of Directors of 
Our rt^xjiesai'O {xwor sirpfx.ur. S<xjihe<n Mf'.esota Municipal Power Agency (Sf.'MPA) Recenlfy. our 
Fkxjro rc-.>*wed tfx: 'npacts v«ir-oijs costs are havirtg on our rMecVv: rates C.'V cioarty star-ds (xjt rail 
trarTsporVitton costs "Dye 'ate ..•'crease to SMMPA *rom the BNSF Railroad is 5i>% SMMf*A :s a 
captive shipper, so If’o only lhir>g SK1MPA can do is pass that huge cost irc'caso or.to irs and the other 
rrx)mtx»rs of SMMPA Of course, our or y cptoo is to tfwn pass If'O costs onto oof customers. wh rJi 
are t^e rrrsidents arxl busintisses of Owaton-ui. 

I am vrA'.nq to express CPU's strcvxj s-jpport for H R 2175. tnc RaJ Comfxjtibon and Service 
lmprovef’‘ont Act of 2007. ,vtvch. if ervicted. '.vouW pmvido seme r.Kh neeefed relief to the <woctfK: 
uM:ty irxJust.'V, an 'r>dusf> that h;ts experienced sevo'e irpward prossvtes on costs and rates the past 
severa' >-e.irs Tfie txk of cc-rpetition anmng the ra: ■'‘doslry t ;Ki resulted ir^ high rates a-nd u'viHwok? 
service 


0'' behalf of OPU. I thank vrxj for yrxjr ioadersh.o and pofSiStery:© on this matter and esi lh;it sw,; 
a;r”t:nue to 'rxjve H R. ?12b 'Jvough the cc'’*.mrttec and tfie l-tcuse of Ropresenlaljves as scon as 
poss bto If ■ car. bo of assistance, pfoase fee* free to contact me at the address, numticr or crr.;iH 
iXJdress prov.dod on 'Jus Jettor 

Wo are truf) pfeasrKf yoi; are in (xjr corner on th.s rvilter* 


C 



c.-), 

J 5^iirts 
C<?ric.'al K4onagcr 



Congressman Tirrxjthy Wa'^. House Transportaldo and In^astrxicture Corrmitlee 
Senator Amy K^oCuchar 
Senator fwrm CoierTWin 


206 S Walni.vPO Bex 800 • Ow-itoT.-vi. Pitn SbOGO ♦ -tsO.’. 2480 * r.i* 507; 4!)’ 4^40 • wwiv ^a*.or.'wi..ti dies com 
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PaAtmood II 8!dg., Suite 300 
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Sqjtember J 7, 2007 
Hon. James L. Oberstar 

Chairman, House Transportation and Infrastructure Committee 
United States House of Representatives 
Room 2165, Rayburn House Office Building 
Washington, D.C. 20515 


Re: H.R.2125 

Dear Mr. Chainnan: 

We are writing to express our strong si^^rt for H.R.212S, the Railroad 
Competition and Service Improvement Act of 2007. We thank you for your leadership on 
this issue and are working to provide you the support necessary for this important 
legislation to become law in this Congress. 

Our company relies on railroad transportation. Wc have no other viable 
transportation options for some of our movements. Our experience with the railroads has 
not been favorable. In the current consolidated railroad industry, tiiat provides limited to 
no options for competition, we find that wc are in a take it or leave ii situation. Our 
tailr^ carrier dictates to us, without meaningful negotiation, the price and terms of our 
transportation. Not surprisingly, the price of rail transportation has been escalating at 
alarming rates while the reliability of service has been declmiog. Meanwhile, we 
recognize that the railroad industry is experiencing record profitability and has become a 
darling of Wall Street, 

A key concern is the unwillingness of the railroads to negotiate commercially reasonable 
contracts for the provision of rail transportation due to their market power. The railroads 
refuse to provide any type of service guarantees or any penalties for failure to transport 
adequate amounts of coal to the plant under new contracts yet have increased the pricing 
for Acir transportation services by approxi mately 50%. The leverage of the railroads has 
created an untenable situation in which (hey are clearly utiJiTing their monopoly or 
market power to drive customers into “take-it or leavc-if ’ contracts which provide no 
reciprocity. In other businesses, this would be considered as “anti-competitive”; 
however, due to foe railroad's current anti-trust exemptions and lack of effective STO 
oversight, these conditions can be applied by the railroads with little or no consequences. 

We understand that H.R.2125 will Increase competition in the rail industry, 
improve the regulatory process for ensuring reasonable rates where we do not have 
access to competition, and make the Surface Transportation Board more pro-active in its 
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ovetsight of the railroad industry. These improvements in the current process would be 
extremely important to our business and to our customers. Wc believe that these changes 
will lead to the type of competitive railroad industry Congress intended when it adopted 
the Staggers Rail Act of 1 980. 

Sincerely, 


Vice President - Commercial Operations 
Entergy Services, Inc. 



02/02 
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TRI-STATE GENERATION AND TRANSMISSION ASSOCIATION, INC, 

HEADQUARTERS: P.O.BOX 33695 DENVER, COLORADO 80233-0695 303-452-6111 


September 14, 2007 


Hon. James L. Oberstar 

r haiTTnan, House Transportation and Intirastructure Committee 
United States House of R^iesentatives 
Room 21 6S, Rayburn House Office Building 
Washington, D.C. 20515 

Dear Mr. Chairman: 

Tri-State Generation and Transmission Association, Inc., a wholesale electric 
power cooperative operating in Colorado, New Mexico, Nebraska and Wyoming, would 
like to express our strang st 4 )poft for H.R.2125, the Railroad Competition and Service 
Improvement Act of 2007. We thanlc you for your leadership on this issue and are 
working to provide you the si^Tport necessary for this important legislation to become 
law in Congress. 

Tri-State relies heavily on railroad transportation of coal to our generating 
facilities. We have no other viable transportation options for some of our movements. 
Our experience with the railroads has been a challenge at times. In the current 
consolidated railroad industry, that provides timlted options, we find that we are in a take 
it or leave it situation. Our raitfoad carrier indicates to us, without meaningful 
negotiation, the price and tenns of our tran^rtation. Not surprisingly, the price of rail 
transportation h^ been escalating at alarming rates udxile the reliability of service has 
been declining. 

We understand that H.R.2125 will increase our options witii the rail industry, 
improve the regulatory process for ensuring reason^le rates where we do not have 
access to conqietition, and make the Surfiice Transportation Board more pro-active in its 
oversight of the railroad industry. These improvements in the ciment process would be 
extremely important to our business and to our customers. We believe that these changes 
will lead to the ^pe of competitive railroad industry Congress intended when it cu^i^ted 
the S tagg ers Rail Act of 19S0. 


Sincerely, 

McLemian 

Senior Vice Presideiit, External Affairs 
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Traverse Electric Cooperative, Inc. 

P.O.Box 66 A Touchstone Energy™ Partner Telephone 320-563-8616 

Wheaton, Minnesota 56296 iiie power of human conMctions — — Telephone 800-927-5443 

FAX 320-563-4863 


September 14, 2007 

The Honorable James L. Obcrstar 
United States House of Representative 
2365 Rayburn House Office Building 
Washington, DC 20510 

Dear Mr. Oberstar: 


1 am ^ting to express my strong support for H.R. 2125, the Railroad Competition and 
Service Improvement Act of 2007. 1 appreciate and encourage your efforts to correct the 
process on how the Surface Transportation Board handles rate cases. 

The cooperative I work for - Traverse Electric Cooperative’s power srq>plier, Basin 
Electric Cooperative - relies on railroads to deliver coal to its Laramie River Station near 
Wheatland, Wyo. There is no other viable transportation option. This provides no 
alternatives for competition in the current consolidated raihoad industry; simple put, they 
find themselves in a “take it or leave it” situation. Our railroad carrier dictates to them - 
without meaningful negotiation - the price and terms of their transportation. Not 
surprisingly, the price of rail transportation has been escalating at alarming rates while 
the reliability of service has been declining. Meanwhile, the railroad industry is 
experiencing record profitability. 

In view of the STB’s decision to deny Basin Electric Power Cooperative and Western 
Fuels Association, Inc. rate relief even though their rates have doubled, it’s time for 
action. Your legislation, H.R. 2125 is desperately needed to provide captive shippers a 
reasonable process for challenging rate and service disputes. 

Many people in rural areas - from farmers to small business owners - depend on 
reasonable rail rates, but in our region, we are held captive due to the lack of competition 
and have no regiJatory oversight available to us. We need a different process, and I 
applaud your efforts. 

Thank you for your leadership on this issue. 



Sincerely, 

Donald O’l 
General Manager 


Supplying Electric Energy for Productive Farming and Better Living 
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The Chemical Company 


Faced with the threat of losing half of their business, the railroad revised their offer for the 
business that they would retain, attaching a condition which required BASF to award the railroad 
all of the current business, including the competitive lanes, at the same predatory 25% rate 
increase, or in most cases, be faced with a revised rate increase for the captive business 
exceeding 100%, effectively eliminating our ability to move to the more competitive railroads. 

This is a prime example of where the railroad used their monopoly power to ensure that even if 
they lost business to the competition, they would recapture the lost revenue and margin on the 
remaining business. Sounds more like the 1800’s and tales about dealing with one of the famed 
Railroad Barron's, not the year 2007 where everyone, except the railroads, compete on a level 
playing field. 

Of course BASF could have initiated a rate case with the STB, however what would be the 
likelihood of success given that the STB has publicly stated that captive price premiums are 
necessary for the overall good of the rail industry at the expense of individual captive shippers? 
Rate cases that have been filed in recent years have exceeded $3 million in cost and the 
duration for resolution has taken on average three years with outcomes seen as stalemates at 
best. As a result, we had to therefore question the value of such an effort. In our view, an STB 
that stands idle, contentedly awaiting shipper complaints, claiming statutory prohibition against 
self-initiated oversight, offers little or no value. This STB needs refomn. 

Sincerely, 

David J, McGregor 

Senior Vice President - NAFTA Logistics 
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LPEA 

La Plftca Electric Association, Inc. 
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La Plata Electric AssoclatioA, Inc. 

Greg W. Mwiro BreaU: gnmne^coop 

Chi^Ex£cutive Officer 


September 24, 2007 

The Honorable James Oberstar 

Chairman, House Transportation & Infhisliticture Committee 
2365 Rayburn House Offiee Building 
Washington, DC 20515 

VIA; Fax and email 

Dear Mr. Chairman: 

I am writing to express my strong support for M.R. 2 1 25, the Railroad Competition and 
Service Improvement Act of 2007. TWs legislation fulfills the mission of the Staggers 
Act, which not only sought to ensure the vitality of the nation's freight tail system, but 
was also intended to protect rail customers from abusive practices. 

H.R. 2125 is needed because there is a lack of options available to rail customers, which 
has led to unreasonably high shipping prices. When con^laints are filed with the Surface 
Transportation Board (STB) regardlng'these situations, the STB historically has not ruled 
in the shippers fevor. An example of this is the STB’s recent dec ision i^gain st Western 
Fuels, which supplies coal to Colorado rural electric cooperative power supplier. Tri- 
State Generation and Transmission Association. The STB decision allows Burlington 
Northern Santa Fe to charge Western Fuels over 500% of the railroad’s variable costs to 
provide service and 4 times the average coal rate. The results hurt rural Colorado, the 
agricultural entities dependent on railroads and the electric cooperatives that depend on 
coal shipped via rail. 

H.R. 2125 will restore balanced commercial relationships among railroarls and their 
customers through much needed competition, will lead to better rail service, and will 
ensure competitive pricing. 

I thank you for addressing the captive shipper issue and respectfully request that the 
House Committee on Transportation & Infrastructure support this legislacion and report 
H.R. 2125 to the full House for considcrarion. 

Greg W, Munro 
Chief Executive Officer 
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September 17, 2007 



The Honorable Jim Oberstar 
Chairman 

House Committee on Transporta^on & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar 


Arkema Inc is writing to express its strong support for H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007. This legislation will restore balanced 
commercial relationships among railroads and their customers through much needed 
competition, will lead to better rail service, and will ensure competitive pricing. 

Arkema, Inc has joined a broad coalition of rail customers from across the nation that 
believes H R. 2125 will fulfill the mission of the Staggers Act, which not only sought to 
ensure the vitality of the nation's freight rail system, but was also intended to protect rail 
customers from abusive practices. 

The business of chemistry competes in a ^erce global marketplace, and chemical 
companies are stronger because they must operate that way. Such vigorous 
competition does not exist in our nation’s freight raii industry. Coupled with STB 
decisions and policies that weaken market forces, rail customers have seen deteriorating 
service while rates have increased dramatically. H.R. 2125 promotes competition and 
fairness in the freight rail sector without foregoing any of the benefits of deregulation. 

Our industry relies on a healthy and viable freight rati system to move our products 
safely and efficiently. We agree that the freight rail Industry needs to be profitable, but 
its unchecked market dominance is often injurious to the chemical industry and many 
others. To that end, Arkema Inc thanks you for addressing the issue of freight rail 
competition and respectfully requests that the House Committee on Transportation & 
infrastructure expeditiously report H.R. 2125 to the full House for consideration. 

Sincerely, 


Arkema Inc 

Denise L Hubbard 
Director of Manufacturing, OP Americas 


ArkemB Inc. 

sSooo Crostay Eastsate Rswl 

Crosby. TX 7753* 

T«(. : 3813383561 Fax: 3S1 3a8 1)053 
wiini(.at1(enagroiq>.cam 
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Mountain Parks Electric, Inc. 

Providing ertorgy...and more 

321 WM AgMs Aml • P.a Box 170 • Qrant!,. COa(M4S-0170 
(070) 007-3370 • tofl fmo (077) 007-3370 • On (970) 07-3090 • mpoiOmpclxmi 


Saptombof 19 2007 


111 * Moraniblo Jamu L CPonXmi 
(.Intod SMos Houtm ol RapnsontoOvo 
7365 Raytoum Home (Office BuMrig 
WaoNngton. DC 2051 0 

Door Mr (Dberitar 

I am wTttng K> expreos my oOong support tor H.R 2125. do RaOroad CoropatAion and Sarvioa 
Improvamort Act of 2007. 1 approotan and anoouraga your altons to oorrod tie pnxass on 
how the Surfana rramportatton Board hamSes rata cane 

Die cooperaOve I work tor - Mountato Parki Flectnc CooparaOw - riHias on railroads to doWer 
coal to tha Laramie R)vor Station near WtwsHand. Wyo Tharo Is no other vtobie transportation 
optton This pmvstas no mtorrutives tor campatMon In Iho luranl cunsoPdatsd raOroad muthy 
simpty put. we And oursetvas to a taka 0 or laayo r oAJOtioiv Ox raOroad cantor iSctatas to us 
- without maanlngU natyit ia tton - tw price and torim ol out liansportalton Not surpiltingty. 
the prtoa al rad tanspertaOon has been —aUUng at aton o trig nnes wtile ta» reOabBty d 
sorvtco has been docSrWis MeaowhOa. tia ra^road ndustry Is expanarong record pr o Ot a b i llty. 

In view ol the STBs dodslon to deny Elasn Oactrfc Power Coopaiative and Western Fuels 
AssrxSalton Inc. rate redaf even though txsr rales have dortilsd. Ks lime lor actun Your 
lagtilaBon. H R. 2125 todeipar sA ly needed to provide csptlse s h ippet a a raasoi M fcla prooass 
tor ehatengr i g rato ond service rtsfxAas. 

Many paopis ai rurto areas - horn famiors to imat bosinesa owners - depend on reasonable 
rat rates, but to oix regtan, we are held captive duo to tw lack ol competition and have no 
regutalory oversight avasahle to us Wa need a rtflerent process, arxl I applaud your eltons. 

Thank you tor your toarlership on thb Issue 



General Manager 


YourTcHu Kstonc nncniY* Oxi(>eranvc 
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Arizona Electric Power Cooperative, Inc. 

P.O. Box 670 • Benson, Arizona 85602-0670 • Phone 520-586-3631 

Via Federal Express 

September 19, 2007 


Hon. James L. Oberstar 

Chairman, House Transportation and Infrastructure Committee 
United States House of Representatives 
Room 2165, Raybum House Office Building 
Washington, D.C. 20515 

RE: SUPPORT FOR H,R*2 125, THE RAILROAD COMPETITION AND 
IMPROVEMENT ACT OF 2007 

Dear Mr. Chairman; 

We are writing to express our strong support for H.R.2125, the Railroad Competition and 
Service Improvement Act of 2007. We th^nk you for your leadership on this issue and are 
working to provide you the support necessary for this important legislation to become law in this 
Congress. 

Our company, Arizona Electric Power Cooperative, Inc., (AEPCO) is a cooperative located in 
Southeast Arizona that generates and transmits electricity to its rural electric cooperative 
members throughout the state. Eighty percent of the electricity provided to AEPCO’s members 
(customers) comes from coal-fired generation. 

AEPCO is captive to the Union Pacific for 140 miles of coal movement to its facility. Over 50% 
of the delivered cost of the coal burned at AEPCO’s Apache Generating Station is for the 
transportation of the coal. AEPCO is very concerned about the potential for substantial increases 
to its transportation costs and expects that these costs could more than double when current 
contracts expire. AEPCO therefore faces a serious challenge in continuing to provide rural 
Arizona wth reliable and reasonably priced electricity. Meanwhile, the railroad industry is 
experiencing record profitability. 

We understand that H.R.2125 will increase competition in the rail industry, improve the 
regulatory process for ensuring reasonable rates where we do not have access to competition, and 
make the Surface Transportation Board more pro-active in its oversight of the railroad industry. 
These improvements in the current process would be extremely important to our business and to 
our customers. We believe that these changes will lead to the type of competitive railroad 
industry Congress intended when it adopted the Staggs Rail Act of 1 980. 




T;\CORP CNSL\AEPCO\LETTERS\Obeistsr Letter Sept2007.doc 


A Touchstone Energy® Cooperative 




September 19,2007 
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Hon. James L. Oberstar 
September 1 9, 2007 
Page 2 


Thank you again for your attention to this very important legislation. 
Sincerely, 



Gary G. Grin 

Senior Vice/^’resident and Chief Executive Officer 


T:\CORP CNSL\AEPCO\LETTERS\ObErstar Letter Scpl2007.doc 


September \ 9 , 2007 
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SLIVKA GRAIN 


4126 PN Bridge Rd 
Winifred MT 59489 
Phone 406-462-5347 
Fax406-t62-5372 
E-mail lpslivka@ttc-cmc.n^ 


September 10, 2007 


The Honorable James L. Oberstar 
Chairman 

House Transportatioo & Infrastructure Committee 
2165 Rayburn House Ofitce Building 
Washington, DC 20S1S 

Dear Chairman CH>erstar. 



I am writing you in support of HJL 2125 the Railroad Competiticm and Service Improvement Act of 2007. 

We as ag producers in Central Montana are pazticulariy vulnerable to hi^ rail rates as we are serviced by 
only one rail company. Thereftxe there is no competition for reastmable rail service rates and we also have 
a problem with unreliable rail service. 

H.R. 2 125 is a very important bill to us and we are in fill] support 


Sincerely, 


Patricia SHvka 
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September 14, 2007 


Representative James Obcrstar 
U.S. House of Representatives 
2365 Rayburn Building 
Washington, DC 20515 


Dear Chaiiman Obnstar: 


The Minnesota Association of Cooperatives (MAC) thanks you for authoring H.R.2125, &e 
Rail Competition and Service Improvement Act of 2007. Tliis important legislation aims to 
improve rmlroad competition and reasonableness at tiie Surface Transportation Board. We 
would also like to thank you for scheduling the September 20'*' hearing on railroad competition 
and service problems. 

MAC is the statewide trade association representing all cooperative businesses in the state. 
Minnesota is the leading cooperative state in the nation and our more than 1,000 cooperative 
businesses are owned and led by more than 3.4 million Minnesotans. Cooperatives d^nd on 
rail shipment of goods such bs coal, hsrtilizer, and grain. Without access to competition for 

doUveiy, we have become captive shippers to certain railroads and experience crippling 
cost increases and jeopardized service. This situation threatens the vitality of our rural 
economy. 

Rural Minnesotans are being hard hit by the increased costs experienced by captive rail shippers. 
Our staters &rmers are typically members of the rural electric co-ops that arv experiencing much 
higher rates due to tiie railroads increasing the cost of coal transportation. These farmers are also 
l^ing squeezed by costs being passed otf to members of grain elevator co-ops that are having to 
build new rail shuttle loaders and pay hi^er rail fuel surcharges. 

For example, Meadowland Co-op in Lamberton, a farm supply and grain cooperative, has been 
paying high fuel surcharges for the last several years. The co-op estimates the increased fhel 
costs for tile railroad's service to Meadowland to be aroimd $400,000, but the railroad has 
charged tiiem $1.8 million. The company has bad to absorb these large costs that significantly 
decrease its profitability. Service problems have also accompanied their increased rail costs; 
during July 2005 the railroad never sent a train to the co-op. Furthermore, tiie trains usually 
arrive on nights or weekends when the co-op must pay their staff overtime to load the cars. 
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Many people in mrai areas - from farmers to small business owners - depend on 
reasonable rail rates, but in our region, we are held captive due to the lack of 
competition and have no regulatory oversight available to us. We need a different 
process, and again we applaud your efforts. 

Thank you for your leadership and general direction on this issue. 



Brad Schardin, 
General Manager 


Cc South Dakota United States House of Representative Stephanie Herseth-Sandlin 
331 Cannon House Office Building Washington, DC 20515-4136 
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NARC 

Dttfiafng Regfonaf Ccmmuntiht 


National Association of Regional Councils 

1668 CemnacUcut Avenue, NW Suite 300 
Washington, DC 20009 
202.986,1032 (tei) 202.986.1038 (tax) 
wwvkT.narc-ory 


September 24. 2007 

The Honorable James Oberstar 
Chairman 

House Transportation & bifrastructurc Committee 
2165 Rayburn House Office Building 
Washington, DC 20515 


The Honorable John Mica 
Ranking Member 

House Transportation & Infrastructure Committee 
2163 Raybum House Office Building 
Washington, DC 20515 


Dear Chairman Oberstar and Ranking Member Mica: 

The National Association of Regional Councils (NARQ applauds and supports the passage of the 
Railroad Competition and Service Improvement Act of 2007 (HR 2 1 25), which would increase 
compehtion in the railroad shipping industry. A safe, efneient and fair rail system is a critical 
eomponent of our national, multimodal infrastructure network. Establishing new regulations and 
amending statues to improve transportation services to communities and businesses is necessary 
to bolster regional, state and national economic coTnpetitivcnes.s. . 

NARC, rqjresenting Councils of Government (CiXis), Metropolitan Planning Organizations 
(MPOs) and Rural Planning Organizations (RPOs), serves as the national voice for regionalism ~ 
advocating regional cooperation as the most effective way to address a variety community 
planning, development and infrastructure issues. Regional governments are responsible for 
billions of dollars in transportation planning and programming each year, coordinating the overall 
planning and programming for projects and operations regionally throughout the country. These 
regional agencies are knowledgeable about the transportation issues that cut across city, county 
and, often liipcs, state boundaries. Their expertise in regional transportation financing, planning 
and development, and new, emerging technologies will be an asset in the fight to combat 
congestion and improve our infra-structure. 

Railroads, with their capacity to efficiently move goods and services throughout this country, 
play a key role in the overall Panspottation system. Maximizing their effectiveness is necessary 
not only to improve their performance, but also to strengthen our national transportation 
infrasmicture network. NARC fully supports all efforts to improve rail capacity and service, 
further strengthening oiu- transportation system. NARC strongly encourages the involvement of 
regional planning organizations as partners on any transportatioD proposes your Committee or 
personal office might consider. 

We commend your leadership on these important issues and offer our assistance for all 
transportation issues. Please do not hesitate to contact me if we can be of assistance. I can be 
reached at 202,986.1032 x 213 or cinoorct^iarc^org. Thank you. 

Sincerely, 


Cameron Moore 
Executive Director 



378 


OCI CHEKIfCAL CORPORL^TiiON 

1800 West Oak Commons Court 
Suite 100 

Marietta. GA 30062 
Phone 770/261-0400 
Fax 770/261-0399 


September 12, 2007 

The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar: 

OCI Chemical is writing to express its strong support for H.R. 2125, the Railroad Competition 
and Service Improvement Act of 2007. This legislation will restore balanced commercial 
relationships among railroads and their customers through much needed competition, will lead to 
better rail service, and will ensure competitive pricing. 

OCI Chemical has joined a broad coalition of rail customers from across the nation that believes 
H.R. 2125 will fulfill the mission of the Staggers Act, which not only sought to ensure the vitality 
of the nation’s freight rail system, but was also intended to protect rail customers from abusive 
practices. 

The business of chemistry competes in a fierce global marketplace, and chemical conqianies are 
stronger because they must operate that way. Such vigorous competition does not exist in our 
nation’s freight rail industry. Coupled with STB decisions and policies that weaken market 
forces, rail customere have seen deteriorating service while rates have increased dramatically. 
H.R. 2125 promotes competition and fairness in the freight rail sector without foregoing any of 
the benefits of deregulation. 

Our industry relies on a healthy and viable freight rail system to move our products safely and 
efficiently. We agree that the height rail industry needs to be profitable, but its unchecked 
market dominance is often injurious to the chemical industry and many others. To that end, OCI 
Chemical thanks you for addressing the issue of freight rail competition and respectfully requests 
that the House Committee on Transportation & Infrastructure expeditiously report H.R. 2125 to 
the full House for consideration. 



Respectfully, 





Brandan Huff 
OCI Chemical 
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POUDRE VALLEY RURAL 
ELECTRIC ASSOCIATION, INC. 

P.O. BOX 272550 
FORT COLLINS, CO 80527-2560 
Bus. Phone 970-226-1234 
800-432-1012 



7649 REA PARKWAY 
FORTCOLLiNS. CO 80528 
FAX 970-226-2 123 


www-pvrea.com 


September 28, 2007 

The Honorable James L Obei^tar 
United Stales House of Representative 
2365 Rayburn House Office Building 
Washington, DC 20510 

Dear Mr. Oberstar: 

I am writing to express my strong support for H.R. 2125, the Railroad Competition and Service 
impM’ovement Act of 2007. i appreciate and encourage your efforls to correct the process on 
how the Surface Transportation Board (STB) handles rate cases. 

I work for Poudre Valley Rural Electric Association. Inc., a distribution rural electric cooperative 
headquartered in fort Collins, CO. Our wholesale power supply cooperatives Tri-State 
Generation & Transmission Association, Inc. headquartered in Westminster, CO and Basin 
Electric Power Cooperative, headquartered in Bismarck, ND, relies on railroads to deliver coal 
to their Laramie River Station near Wheatland, Wyo. There is no other viable transportation 
option. This provides no alternatives for competition in the current consolidated railroad industry; 
simply put. we find ourselves rn a 'take It or leave if situation. Our railroad carrier dictates to 
US, without meaningful negotiation, the price and terms of our coal transportation. Not 
surprisingly, the price of rail transportation has been escalating at alarming rates while the 
reliability of service has been dedining. Meanwhile, the railroad industry is experiencing record 
profitability, 

In view of the STB’s dedsion to deny Basin Eledric Power Cooperative and Western Fuels 
Association Inc. rate relief even though tiieir rates have doubled, Its time for action. Your 
legislation, H R. 2125 » desperately needed to provide captive dippers a reasonable process 
for challenging rate and service disputes. 

Many people in rural areas, from farmers, to small iHisiness owners, to large manufacturers, 
depend on reasonable rail rates, but in our region, we are held captive due to the iack of 
competition and have no regulatory oversight available to us. We need a different process, and 
i applaud your efforts. 

Thank you for your leadership on this issue. 


AN eaUAL OPPOmVNtTY EM»LOYEN 


Your Touchstone Energy" Paruer 
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The Honorable James L. Oberslar 
September 28, 2007 
Page 2 


Sincerely, 

POUDRE VALLEY REA. INC. 



Robert B. CasKill 
General Manager 
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SAN MIGUEL POWER ASSOCIATION, INC. 

A IbudMtpne Energ/Cooperativc 


Sq)teniber 25, 2007 


The Honorable James Obeistar 

Chairman, House Transportation & Infrastructure Committee 
2365 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr, Chairman: 

I am ■writing to express my strong support for H.R. 2125, the Railroad Competition and Service 
Improvement Act of 2007. This legislation folfUls the mission of the Staggers Act, which not 
only sought to ensure the vitality of the nation’s fireight rail system, but was also intended to 
protect rail customers ixom abusive practices. 

H.R. 2125 is needed because there is a lack of options available to rail customers, which has led 
to unreasonably high dripping prices. When complaints are filed wifo the Surface Transportation 
Board (STB) r^arding thi^ situations, the STB historically has not ruled in the shippers favor. 
An example of tills is the STB’s recent decision against Western Fuels, which supplies coal to 
Colorado rural electric cooperative power supplier. Tri-State Generation and Transmission 
Association. The STB decision allows Burlington Nortl^rn Santa Fc to charge Western Fuels 
over 500% of the railioad^s variable costs to provide service and 4 times the average coal rate. 
The results hurt rural Colorado, the agricultuiBl entities dependent on railroads and the electric 
cooperatives that depend on coal shipped ■via rail. 

H.R. 2123 will restore balanced commercial relationships among railroads and theix customers 
through much needed competition, will lead to better rail service, and -will ensure competitive 
pricing. 

1 thank you for addressing the captive shi|:^r issue and respectfully request that the House 
Committee on Transportation & Infirastructure 5iq)poit this legislation and report H.R. 2125 to 
the full House for consideration. 

Sincerely, 

SAN MIGUEL POWER ASSOCIATION 

KEVIN L. RITTER, 

General Manager / CEO 



HaadquBrtefS 

Box Btr, Colorado Bt424 
970-8W-7311 •flT(M64-7257 W 


Box 547, ToUurida, Colorado B143S 
970>728-3a25 • 970-729-9287 m 


Box 1150, Ridgway, Coiorado 81432 
e70-BZ&-5549 ' 970-S2S-56aa FAX 


Box 419, Silverton, Colorado B1433 
97(KM7-5T11 • 970-3 B7-5711 fAX 
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OXY 


Occidental Chemical Corporation oxyChem 

A SubSfdiarvdtOccidertal Petroleum CorDoration 


5005 LBJ Freeway, Suite 2200, Dallas, TX 75244-6119 
P, 0. Box 809050, Dallas. TX 75380-9050 
Phor^e 972.404.4865 Fax 972.404.3350 


Chuck Anderson 

President 


September 21, 2007 


The Honorable 
James L. Oberstar 

2365 Rayburn House Office Building 
Washington, DC 20515-2308 

Dear Representative Oberstar: 

Thank you for sponsoring the Rail Competition and Service Improvement Act of 2007 (HR 2125) and for 
scheduling a hearing on this important piece of legislation in the House Transportation and Infrastmcture 
Committee. As President of Occidental Chemical Corporation (“OxyChem”). I offer you OxyChem’s support 
for this legislation and for your efforts to enact it. 

A safe, reliable and competitively priced rail freight system is crucial to the viability of the country’s 
manufacturing base and the economy. We believe that as a result of significant rail industry consolidation and 
numerous Surface Transportation Board rulings in favor of the railroads since the Staggers Act, the railroads 
enjoy monopoly market power in many areas. Consider that in the 1970s there were 63 major U.S. railroads. 
Today there are just seven major railroads and 90 percent of the rail traffic is handled by only five of them. 

With this concentration of market power and dominance, the shipping community has been subject to rapidly 
increasing rail freight cost while at the same time service levels have been inconsistent at best. 

Transportation by rail is critical to OxyChem’s business because it is the safest, most efficient way to deliver our 
products. Yet many of our facilities and those of our customers are captive to a single rail carrier, and thus 
subject to the whims of the railroad. More specifically, about 76% of the product volume OxyChem ships by 
rail is subject to a single railroad’s service and pricing at origin, destination or both. 

Due to this rail market power, it is no surprise that in just the last three and half years OxyChem’s rail freight 
costs have increased nearly 40%. Recendy quoted contract offers indicate to us that such an increase is just the 
beginning. We have seen some recent rate quotes reach more than $10,000 per tank car whereas our average 
rail freight customer per car is $3,300. 

OxyChem primarily produces basic building block chemicals essential to the manufacture of thousands of 
finished products including medicines, electronics, disinfectants, crop protection and plastics. As you know, 
U.S. manufacturers have to compete in the global market. Our rail transportation system was once a competitive 
advantage for this country’s manufacturing base. OxyChem believes it has now become a disadvantage. 

Again, Mr. Chairman, thank you for your efforts to enhance competition and improve service in our nation’s rail 
industry. Not only will rail shippers experience relief from the present fxactices of the railroads, but all 
Americans will benefit from this legislation being enacted in the form of more affordable products. 

Sincerely, 


ft 


RapnAleCafe’ 


B. Chuck AndSrson 
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■AIR LIQUIDE 


September 1 1, 2007 


The Honorable James L. Oberstar, Chairman 
Committee on Transportation & Inirastructurc 
U. S. House of Representatives 
2163 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar. 

Air Liquids is witing to express its stroig support for H.R. 2125. the Railroad Competition and Service 
Improvement Act of 2007. This legislation will restore balanced commercial relationships among 
railroads and their customers through much needed aimpetition, will lead to better rail service, and will 
ensure competitive pricing. 

Air Liquide has joined a broad coalition of f^l customers from across the Nation that believes H.R. 2125 
will fulfill the mission of the Staggers Act, which not only sought to ensure the vitality of the Nation’s 
freight rail system, but was also intended to protect rail customers from abusive practices. 

Air Liquide, headquartered in Houston, is one of the m^or industrial gas suppliers in die United States 
with plants located in every State. The cjompany sui^Hes o^gen, nitrogen, hydrogen, argon and many 
other gases and services to nearly every mdustry (for example: steel, oil refining, chemicals, glass, 
electronics, healthcare, food processing metallurgy, paper and aerospace). Since it is generally not coat- 
efficient to transport industrial gases over great distances, Air Uqiridc manufactures virtually all of its 
products for its U.S. customer s in the U.S. For tins very reason, Air Liquide has a keen interest in 
encouragiiig the growth of the manufacturmg sector in the United Slates and keeping domestic-based 
customers competitive in foreign markets. 

The company’s customen compete in a hi^y global marketplace. Vigorous competition docs not exist 
in our Nation’s freight rail industry. Rail customers have seen detcriOTattng service while rates have 
increased drarrTatically. The combination of poor service and increasing rates adversely impact on our 
customers in (be global marketplace. 

H-R. 2125 pronwtes competition and fairness in the freight rail sector without foregoing any of the 
benefits of deregulation. To that end, we thank you for addressing the issue of freight rail con 5 ) 6 tition 
and respectfully request that the House Committee on Transportation & Infrastructure expeditiously 
report H-R. 2125 to the full House for consideration. 





L. Richard Pedersen 
Director, National Distribution 


AW UClUrtE INDUSTRIAL U.S. LP * 12600 Went UttieYorti, Houston. TX TTOAI 
PO. Box 3047. Houston.TX 77253 
Phone: 713-8»-2W0 
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Lynne D. Schmidt 

Vice President 

Government & Community Affairs 
One PPG Place 
Pittsburgh, PA 15272 USA 
Telephone (412) 434-4397 
ldschEnidt@ppg.com 


September 17, 2007 

The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington. D.C. 20510 

Re: Support for H.R. 2125^ the Rail Competition and Service Improvement Ad 

Dear Chairman Oberstar: 

On behalf of PPG Industries* 21,000 employees, thank you for introducing H.R. 2125, the Railroad Competition 
and Service Improvement Act of 2007. This legislation will restore balanced commercial relationships among 
railroads and their customers through much needed competition, will lead to better rail service, and will provide 
competitive pricing. 

PPG Industries is a global leader in the production and distribution of protective coatings, aircraft transparencies, 
aerospace coatings and sealants, flat and fabricated glass, continuous-strand fiber glass, chlor-aJkali and specialty 
chemicals. Because PPG transports so many of these products by rail, a healthy, fairly priced rail system is crocial 
to our ability to compete. The lack of rail competition has been especially harmful to our chemicals business, as 
our costs for transporting some products have increased by 80 percent since 2004. 

PPG has joined a broad coalition of rail customers from across the nation that believes H.R. 2 1 25 will fulfill the 
mission of the Staggers Act, which not only sought to ensure the vitality of the nation's freight rail system, but 
was also intended to protect rail customers from abusive practices. 

The business of chemistry competes in a fierce global marketplace, and chemical companies are stronger because 
they must operate tiiat way. Such vigorous competition docs not exist in our nation’s freight rail industry. 

Coupled with Surface Tran^ortatioa Board (STB) decisions and policies that weaken market forces, rail 
customers have seen deteriorating service while rates have increased dramatically. H.R. 2125 promotes 
competition and fairness in the freight rail sector without foregoing any of the benefits of deregulation. 

Our industry relies on a healthy and viable freight rail system to move our products safely and efficiently. We 
agree that the freight rail industry needs to be profitable, but its unchecked market dominance is often injurious to 
the chemical industry and many others. To that end, thank you for addressing the issue of freight rail competition 
and respectfully requests that the House Committee on Transportation & Infrastructure expeditiously report H.R. 
2125 to the full House for consideration. 

Sincerely, 

SAJ’ 

l-yjf 

Lynne D. Schmidt 
Vice President 

Government and (Community Affairs 



PPG Industries 
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^ Aftorr 

CHEMICAL 


September 17, 2007 


The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastruclure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar: 

Afton Chemical Corporation is writing to express its strong support for H.R. 2125, the 
Railroad Competition and Service Improvement Act of 2007. This legislation will restore 
balanced commercial relationships among railroads and their customers through much 
needed competition, will lead to better rail service, and will ensure competitive pricing. 

Afton has joined a broad coalition of rail customers from across the nation that believes 
H.R. 2125 will fulfill the mission of the Staggers Act, which not only sought to ensure the 
vitality of the nation's freight rail system, but was also intended to protect rail customers 
from abusive practices. 

The business of chemistry competes in a fierce global marketplace, and chemical 
companies are stronger because they must operate that way. Such vigorous 
competition does not exist in our nation's freight rail industry. Coupled with STB 
decisions and policies that weaken market forces, rail customers have seen deteriorating 
service while rates have increased dramatically. H.R. 2125 promotes competition and 
fairness in the freight rail sector without foregoing any of the benefits of deregulation. 

Our industry relies on a healthy and viable freight rail system to move our products 
safely and efficiently. We agree that the freight rail industry needs to be profitable, but 
its unchecked market dominance is often Injurious to the chemical industry and many 
others. To that end, Afton thanks you for addressing the issue of freight rail competition 
and respectfully requests that the House Committee on Transportation & Infrastructure 
expeditiously report H.R. 2125 to the full House for a)nsideration. 

Sincerely, 

Damian S. Barnes 
Vice President 
Supply Chain 


Afton Chemkal Corporation 

SOO Spring Street • Richmorrd, Virginia 23219 • tel; 804.788.5800 • fax:804.788.S184* www.aftwKhefnicat.com 
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September 14. 2007 

The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar: 

AGC is writing to express its strong support for H.R. 2125. the Railroad Competition and Service 
Improvement Act of 2007. We believe that this legislation will help balance commercial relationships 
among railroads and their customers through much needed competition, leading to better rail service and 
competitive pricing. 

AGC has primary flat glass manufacturing operations in West Virginia, Kentucky, Tennessee, Kansas, and 
California, along with smaller fabrication facilities in several other states including Pennsylvania, Michigan, 

& Ohio. AGC employees over 4,000 men and women in the United States. 

AGC's experience with all the Class 1 railroads including the Union Pacific. BNSF, CSX. & Norfolk Southern 
has been that lack of competitjon has lead to magnified price increases, often over 25% in one year, with a 
take it or leave it approach by Uie rail carriers. 

The STB has proved to be an ineffective body to ensure fair competition, with its recent ruling against the 
railroads unfair fuel surcharges only leading to the excess surcharges being forced permanently into rail 
rates. Addition measures are needed to insure tliat the ftjll intent of the Staggers Act is realized, including 
protecting shippers against abusive practices. 

AGC supports a healthy and viable freight rail system to move products safely and efficiently, and agrees 
that the rail industry needs to be profitable, but its unchecked market dominance is often injurious to many 
industries including the fiat glass industry. To that end, AGC thanks you for addressing the issue of freight 
rail competition and respectfully requests that the House Committee on Transportation & Infrastructure 
expeditiously report H.R. 2125 to the full House for consideration. 


Director of Purchasing 



^7. 

Robert T. Gouge 


AGC FJat Glass North America, Inc. 

PO Bo2 


22 ' 
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September 14, 2007 


The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Re: H.R. 2125 

Dear Chairman Oberstar: 

Akzo Nobel Chemicals Inc. operates seven (7) rail shipping sites in the U.S. All but one 
of these is captive to only one railroad. In the past few years we have seen numerous 
rate increases and significant deterioration of service at many of our locations. With no 
recourse to source raw materials or to move our finished products by other modes 
because of various factors, we have been faced with higher costs and significant lost 
goodwill with our customers. The railroads have 'hand-cuffed' our shipping options and 
we have no recourse to defend our rights. The Surface Transportation Board (STB), the 
vehicle that is supposed to protect these very shipper's rights, seems focused solely on 
protecting the railroads viability at the expense of the shipping community. We need 
relief now. 

I am requesting yours and your respected colleagues' support for H.R. 2125; the 
Railroad Competition and Service Improvement Act of 2007. I fully believe this 
legislation will restore the needed balanced, commercial relationships between railroads 
and their customers. Without restoring the sorely needed competition, fully adequate 
rail service and necessary competitive pricing will not come to fruition. 

Akzo Nobel Chemicals Inc. is a member of the American Chemistry Council and supports 
the broad coalition of rail customers that believe H.R. 2125 will fulfill the intended 
mission of the Staggers Act. Staggers not only sought to ensure the vitality of the 
nation's freight rail system at a time of great need, but it also intended to protect rail 
customers from abusive practices. At the time of Stagger's passage the U.S. rail 
shippers had significantly greater choice with whom they wished to do business. With 
the numerous mergers and acquisitions of the past 20 years, the very choice of whom 
to do business with has all but disappeared. The five remaining Class 1 railroads now 
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have overall monopolistic power that was never envisioned by the authors of Staggers 
and this needs immediate remedy for all affected shippers. 

Akzo Nobel is a global company and competes in a fierce global marketplace. Such 
vigorous competition does not exist for our nation's freight rail industry. Coupled with 
STB decisions and policies that weaken market forces, shippers have seen deteriorating 
service with dramatically increased rates. I firmly believe that H.R. 2125 will promote 
the needed competition and fairness in the freight rail sector without foregoing any of 
the benefits of deregulation intended by Staggers. 

I would appreciate your full support of the needs of my company and the Industry as a 
whole. This is not purely a Chemical Industry issue; it transcends the U.S. commercial 
businesses that ship by rail. Many of us light our homes and businesses with electric 
power generated from coal. This coal is also most economically transported via rail to 
power plants all over the country. The very food we eat is at some point in the cycle Is 
transported by railroads. All of these industries have the same concerns that my 
company has. We need fair competitive options made available to us as was intended 
by the authors of The Staggers Act many years ago. I fully believe that H.R. 2125 will 
get us the relief so badly needed. 

I would be pleased to provide any other information you may need in this regard. 
Please feel free to contact me at the address below, and I will do what I can to address 
your request. 


Yours very truly. 


^dmund/A. Steo 

Edmund A. Stec 

General Manager-Commercial Services 
Akzo Nobel Chemicals Inc. 

525 West Van Buren Street 
Chicago, IL 60607 
(312) 544-7401 
edmund.stec@akzonobel.com 
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CRODA 


Croda Inc 

300-A Columbus Qrcle 
Edison NJ 08837-3907 
USA 

Tei (732)417-0800 
Fkx (732) 417-0904 


September 1 2, 2007 


Chairman Oberstar, 

I am writing to thank you for your support and co-sponsorship of H.R. 2125 -Railroad 
Competition and Service Improvement Act of 2007 and I hope you will consider co- 
sponsoring H.R. 1650 - Railroad Antitrust Enfoicement Act of 2007. 

As you know, many of America's chemical companies are “captive customers” of individual 
railroad monopolies and are subject to unreliable service, exorbitant rate increases, and 
unreasonable rail fuel surcharges. 

Reliability and fair service is crucial for chemical companies - but without competition, 
monopoly rail carriers have no incentive to deliver efficient, predictable service. Consider 
that in the 1970s there were 63 major U.S. railroads. Today, there are just seven, and 90 
percent of the rail traffic is handled by only five. Federal legislation unfortunately is the 
necessary to ensure better rail competition and sen/ice. 

Nearly two-thirds of America’s chemical facifities depend on rail service are served by only 
one railroad. These “captive customers” are routinely subject to poor service and exorbitant 
prices because a single railroad has a monopoly on rail service at these sites. The Surface 
Transportation Board (STB), established by Congress to address these concerns, has tailed 
to address their grievances. Congress should restore competition and balanced commercial 
relationships that would lead to better service at competitive prices. 

In addition to H.R. 2125, passage of H.R. 1650 will allow “captive customers" to have the 
ability to seek a venue to override ant'i-competitive ruBngs of the STB, direct the STB to 
adopt pro-competitive policies, allow state Attorneys General and other private parties to 
bring a claim for marketplace damages and halt anti-competitive conduct, both of which are 
not currently allowable under federal law. 

Railroad monopolies are driving a ‘golden spike' through the heart of American 
competitiveness and are crippling America's chemkraJ industry. Captive customers are 
completely at the mercy of the carrier and free and fair market forces no longer ride 
American rails. 

As someone who is employed by a chemical company in your district - thank you for your 
support and leadership to pass H.R. 2125. Joining the effort to pass H.R. 1650 will further 



R;\Raii Car letters for ACC to Chairman Oberstar.doc 


9/12/2007 1:40:00 PM 
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September 14, 2007 


The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar: 

ERCO Worldwide is writing to express its strong support for H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007. This legislation will restore 
balanced commercial relationships among railroads and their customers through much 
needed competition, will lead to better rail service, and will ensure competitive pricing. 

ERCO Worldwide has joined a broad coalition of rail customers from across the nation 
that believes H.R. 2125 will fulfill the mission of the Staggers Act, which not only sought 
to ensure the vitality of the nation’s freight rail system, but was also intended to protect 
rail customers from abusive practices. 

The business of chemistry competes in a fierce global marketplace, and chemical 
companies are stronger because they must operate that way. Such vigorous competition 
does not exist in our nation’s freight rail industry. Coupled with STB decisions and 
policies that weaken market forces, rail customers have seen deteriorating service while 
rates have increased dramatically. H R. 2125 promotes competition and fairness in the 
freight rail sector without foregoing any of the benefits of deregulation. 

Our industry relies on a healthy and viable freight rail system to move our products safely 
and efficiently. We agree that the freight rail industry needs to be profitable, but its 
unchecked market dominance is often injurious to the chemical industry and many others. 
To that end, ERCO Worldwide thanks you for addressing the issue of freight rail 
competition and respectfully requests that the House Committee on Transportation & 
Infrastructure expeditiously report H.R. 2125 to the full House for consideration. 



Scott Sinclair 
Logistics Manager 
ERCO Worldwide 
A division of Superior Plus LP 
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490 Stuart Rd, NE, Cleveland, TN 37312 
423-336-4212 • Fax: 423-33^30 

John L. McIntosh 

President, Olin Chlor Alkali Products 
& Vice President, Olin Corporation 


CHLOR ALKAU 

PRODUCTS 


September 10, 2007 


The Honorable Jim Oberstar 
Chairman 

House Committee on Transportation & Infrastructure 
2165 Rayburn House Office Building 
Washington, D.C. 20510 

Dear Chairman Oberstar; 

Olin Corporation is writing to express its strong support for H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007. This legislation will restore 
balanced commercial relationships among railroads and their customers through much 
needed competition, will lead to better rail service, and will ensure competitive pricing. 

Olin Corporation has joined a broad coalition of rail customers from across the nation 
that believes H.R. 2125 will fulfill the mission of the Staggers Act, which not only sought 
to ensure the vitality of the nation’s freight rail system, but was also intended to protect 
rail customers from abusive practices. 

The business of chemistry competes in a fierce global marketplace, and chemical 
companies are stronger because they must operate that way. Such vigorous competition 
does not exist in our nation’s freight rail industry. Coupled with STB decisions and 
policies that weaken market forces, rail customers have seen deteriorating service while 
rates have increased dramatically. H.R. 2125 promotes competition and fairness in the 
freight rail sector without foregoing any of the benefits of deregulation. 

Our industry relies on a healthy and viable freight rail system to move our products safely 
and efficiently. We agree that the freight rail industry needs to be profitable, but its 
unchecked market dominance is often injurious to the chemical industry and many others. 
To that end, Olin Corporation thanks you for addressing the issue of freight rail 
competition and respectfully requests that the House Committee on Transportation & 
Infrastructure expeditiously report H.R. 2125 to the full House for consideration. 


John L. McIntosh 

Vice President, Olin Corporation 

& President, Olin Chlor Alkali Products 



OPENING STATEMENT OF 
THE HONORABLE RUSS CARNAHAN (MO-3) 
TRANSPORTATION AND INFRASTRUCTURE COMMITTEE 
U.S. HOUSE OF REPRESENTATIVES 

Hearing on 

Rail Competition and Service 


Tuesday, October 25, 2007, 10:00 AM 
2167 Rayburn House Office Building 


Chairman Oberstar and Ranking Member Mica, thank you for holding this 
important hearing on Rail Competition and Service. 

As we all know, the strength of the railroad industry is very important to this 
nation. The ability to ship goods in a timely manner via rail is good for our economy and 
good for our environment. Every shipment which travels by rail results in less congestion 
on our highways and less greenhouse gases emitted into the environment. After passage 
of the Staggers Rail Act in 1980, the railroad industry was dramatically de-regulated. 

The result was consolidation of numerous freight railroads Into seven companies and a 
return to financial prosperity for this industry. 

However, 1 am concerned that these changes and the lack of sufficient action by 
the Surface Transportation Board have created a difficult situation for shippers. The 
Surface Transportation Board's process for shippers to obtain relief from unreasonably 
high rates is expensive and inefficient. In its 2006 report on the Surface Transportation 
Board, the GAO found that the process can cost $3 million per litigant. This is an 
unreasonably high fee, which affectively prevents shippers from receiving due process. 

As we examine solutions to the problem of captive shippers, we must use caution 
to avoid re-regulating the railroads. 1 support finding a middle-of-the-road solution. I look 
forward to our witness' testimony, and specifically would like to welcome Ms. Susan M 
Diehl of Holcim, Inc. 


###### 
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OPENING STATEMENT OF REP. STEVE COHEN 
Transportation and Infrastructure Full Committee Hearing 
“Rail Competition and Service” 

September 25, 2007 

Today, the committee will examine rail competition and service, focusing on the 
Staggers Act, its long-term impacts on the rail industry as well as current legislation 
intended to protect rail customers from excessive rail rates, I am pleased that we have a 
wide variety of witnesses here representing the rail industry, various shipper groups as 
well as the Surface Transportation Board. 

I have received correspondence from organizations from within the rail industry 
as well as those representing rail customers presenting differentiating views on H.R. 

2125, the Railroad Competition and Service Improvement Act and its potential impact on 
rail service in communities across America. I have concerns with comments such as those 
from the American Association of Railroads, which contend that this legislation would 
impose unwarranted regulation and ultimately lead to “disinvestment in the rail system.” 

I am pleased that the Surface Transportation Board reports that it has taken 
actions to improve the rate relief process for shippers. Nonetheless, a recent report from 
the General Accountability Office noted that further actions are needed to address 
competition and captivity concerns. It is my hope that this hearing will be an honest and 
open dialogue on the issue of rail service in order to make certain that any legislative 
action taken by this committee serves the transportation interests of rail customers while 
ensuring railroads can continue to meet the nation’s growing freight transportation needs. 
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COMMITTEE ON TRANSPORTATION & INFRASTRUCTURE 


“Rail Competition and Service” 

September 24, 2007 
10:00 a.m. 

2167 Rayburn House Office Building 
Openine Statement of Coneressman Elijah E. Cummines 


Mr. Chairman: 


I thank you for calling today’s hearing to give us the 
opportunity to take a comprehensive look at the state of 
competition in the U.S. freight railroad industry. 

Obviously, the question of whether captive shippers are 
treated fairly under the current regulatory regime is an 
extremely important question. However, it is also a 
question that can apparently be answered only on the basis 
of extremely complex calculations that yield results that are 
still subject to interpretation. 


1 



395 


In fact, in a report issued in 2006, the Government 
Accountability Office found that it was difficult to 
determine even how many captive shippers there are 
“because available proxy measures can overstate or 
understate captivity.” 

Though there may be uncertainty as to how many captive 
shippers there are, assuming that there are at least some, the 
Surface Transportation Board has established both a so- 
called “standard” and a so-called “simplified” method 
through which these shippers may seek rate relief 

The “standard” method is perhaps best described as 
extremely cumbersome. It is difficult to understand and 
expensive and time consuming to apply. 
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On the other hand, however, the so-called “simplified” 
method has not proven to be any better - in large part 
because no case has ever been heard using “simplified” 
guidelines. 

The GAO has found that it can cost on the order of $3 
million or more even to file a case seeking rate relief - 
meaning that it is clearly not a process that is equally 
accessible to all shippers - and it is particularly 
inaccessible to smaller shippers. 

Nonetheless, though specific answers may be eluding us in 
a haze of “fuzzy math,” it is of great concern to me that the 
GAO found in their 2006 study that there is “a reasonable 
possibility that shippers in selected markets may be paying 
excessive rates.” 
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Resolving this issue in a manner fair to all parties is critical 
given the increase in freight that we can expect in the 
coming years - an increase for which neither our nation nor 
our nation’s rail network is prepared. 

Rail tonnage is expected to grow by some 60% by 2035 - 
but even with that increase, some have suggested that the 
percent of freight moved by rail could actually begin to 
decline. 

The rail networks vigorously defend the rate structures 
currently in place - and argue that these structures have 
been critical to the successes they have achieved in recent 
decades. 


4 
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Considering the state of decline to which the railroads had 
fallen in the 1970s, it is critical that nothing be done to 
threaten the railroads’ stable operating position. 

However, the railroads are also likely to face capital needs 
that they may be unable to meet with the levels of capital 
funding they currently generate. 

They can be expected to seek federal assistance with their 
unmet capital needs - and as a study on rail infrastructure 
just completed by the GAO in response to a request issued 
by Chairman Oberstar and myself has reiterated, we 
urgently need a national policy to guide future federal 
investments in the rail networks. 
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Prior to making such investments, we must ensure that the 
rate structures in place are both sufficient to ensure the 
railroads can succeed and can make the long-term plans 
that are necessary to meet future freight growth - but at the 
same time wholly fair to shippers and particularly to 
captive shippers. 

I thank Chairman Oberstar for calling today’s hearing to 
enable to examine this critical issue and yield back the 
balance of my time. 


6 
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SlPDMIlM 

Innahadtns 

Aliiant Energy 
American Chemistry Council 
Checker Logistics, Inc. 



ER- 


C ONSUMERS United FOiUU^ Equity 


Chippewa Valley Bean Co. 

Citizens Utility Board 
Customers First! Coalition 
Dairyiand Power Cooperative 


April 12,2007 


Domtar Industries 
Georgia Pacific 
Green Bay Area Chamber of 
Commerce 

Green Bay Packaging 


The Honorable Steve Kagen 
U.S. House of Representatives 
1232 Longworth HOB 
Washington, DC 20515 


IBEW Local 2150 


Leicht Transfer & Storage 
Louisiana-PaciHc 
Madison Gas & Electric 


Dear Congressman Kagen, 


Manitowoc Grey Iron Foundry 
Manitowoc Public Utilities 
Menasha Utilities 
Midwest Food Processors 
Association 

Municipal Electric Utilities of 
Wisconsin 
Neenah Foundry 
Ort Lumber 
Packaging Corporation 
of America 
Procter & Gamble 
Sadoff Iron Se Metal Company 
Stora Enso 

Timber Producers Association 
of Wisconsin & Michigan 
Tomahawk Regional Chamber 
of Commerce 
We Energies 

WI Agri-Service Association 
WI Cast Metals Association 
WI Corn Growers Association 
WI Farm Bureau Federation 
WI Farmers Union 
WI Federation of Cooperatives 
WI Crop Production Assoc. 
WI Industrial Energy Group 
WI Manufacturers & 
Commerce 

WI Merchants Federation 
WI Paper Council 
WI Professional Loggers 
Association 

Wisconsin Public Power Inc. 
WI Public Service Corp. 

WI Utilities Association 
Wolf River Lumber, Inc. 


We are writing to thank your staffer, Casey Frary, for taking the time to meet 
with Badger-CURE members on March 21®* as a part of Rail Customer Day 
and to thank you for agreeing to cosponsor H.R. 1650, the Railroad 
Antitrust Enforcement Act, and the Railroad Service and Improvement Act 
of 2007, which will soon be introduced by Rep. James Oberstar (D-MN). 

As you may know, Badger-CURE consists of 45 Wisconsin businesses and 
organizations that joined together out of a shared concern over the impact 
high freight rail rates and declining service standards are having on the cost 
of doing business in our state. Badger-CURE has been very active over the 
last year in raising the awareness of elected officials and the genera! public 
about how the railroads have used their monopoly power to effectively tell 
their customers what will get shipped, when, and at what rate - with little or 
no negotiation. It is clear that the skyrocketing rate increases and unreliable 
service from the railroads will continue to negatively impact the state’s 
economy unless Congress takes action. 

Again, thank you for cosponsoring the rail bills sponsored by Rep. Tammy 
Baldwin and Rep. James Oberstar. Overall, they will encourage the railroads 
to be more responsive to their customers, provide a necessary check on their 
growing monopoly power, and will help keep Wisconsin’s economy strong 
in the years to come. We look forward to working with you in 1 10‘^ Congress 
and please do not hesitate to contact us if you need any assistance on this 
issue. 

Sincerely, 

Aliiant Energy Procter & Gamble 

Madison, Wisconsin Green Bay, Wisconsin 

American Chemistry Council SadofTIron & Metal Company 

St. Paul, Minnesota Fond du Lac, Wisconsin 

Checker Lc^stics, Inc. Stora Enso 

Neenah, Wisconsin Wisconsin Rapids, Wisconsin 


Affiliated with Consumers United for Rail Equity (C.U.R.E.). a national coalition advancing the rights of rail customers in America. 
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Chippewa Valley Bean Co., Inc. 
Menomonie, Wisconsin 

Citizens Utility Board 
Madison, Wisconsin 

Customers First! Coalition 
Madison, Wisconsin 

Dairyland Power Cooperative 
La Crosse, Wisconsin 

Domtar Industries 
Port Edwards/Nekoosa, Wisconsin 

Georgia Pacific 
Green Bay, Wisconsin 

Green Bay Area Chamber of Commerce 
Green Bay, Wisconsin 

Green Bay Packaging 
Green Bay, Wisconsin 

IBEW Local 2150 
Waukesha, Wisconsin 

Leicht Transfer & Storage 
Green Bay, Wisconsin 

Louisiana-Pacific 
Hayward, Wisconsin 

Madison Gas & Electric 
Madison, Wisconsin 

Manitowoc Grey Iron Foundry 
Manitowoc, Wisconsin 

Manitowoc Public Utilities 
Manitowoc, Wisconsin 

Menasha Utilities 
Menasha, Wisconsin 

Midwest Food Processors Assoc. 
Madison, Wisconsin 

Municipal Electric Utilities of Wisconsin 
Sun Prairie, Wisconsin 

Neenah Foundry 
Neenah, Wisconsin 


Timber Producers Association of 
Wisconsin & Michigan 

Tomahawk Region Chamber of Commerce 
Tomahawk, Wisconsin 

We Energies 
Milwaukee, Wisconsin 

Wisconsin Agri-Service Association 
Madison, Wisconsin 

Wisconsin Cast Metals Assoc. 
Neenah, Wisconsin 

Wisconsin Corn Growers Association 
Palmyra, Wisconsin 

Wisconsin Farm Bureau Federation 
Madison, Wisconsin 

Wisconsin Farmers Union 
Chippewa Falls, Wisconsin 

Wisconsin Federation of Cooperatives 
Madison, Wisconsin 

Wisconsin Crop Production Assoc. 
Madison, Wisconsin 

Wisconsin Industrial Energy Group 
Madison, Wisconsin 

Wisconsin Manufacturers & Commerce 
Madison, Wisconsin 

Wisconsin Merchants Federation 
Madison, Wisconsin 

Wisconsin Paper Council 
Neenah, Wisconsin 

WI Professional Loggers Association 
Rhinelander, Wisconsin 

Wisconsin Public Power Inc. 

Sun Prairie, Wisconsin 

Wisconsin Public Service Corp. 
Green Bay, Wisconsin 

Wisconsin Utilities Association 
Madison, Wisconsin 


Ort Lumber Wolf River Lumber, Inc. 

New London, Wisconsin New London, Wisconsin 

Packaging Corporation of America 
Tomahawk, Wisconsin 


Replies to: 

Badger-CURE c/o 
Customers First! Coalition 
14 W. Mifflin St. Suite 310 
Madison, WI 53703 
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June 15, 2007 


Representative Steve Kagen 
1232 Lorrgwortii House Office Building 
Washington, DC 20515 

Dear Representative Kagen: 

My name is Wayne Toltzman, Mayor of the City of New Lorvlon, Wisconsin. I visited with some 
of you when I was In.WashiagtorttJ C^inU>1anch.oCthiswea<>:-I'WOuki-S9ain<iil(e.toevpress.‘my>-- 
coTKem about New London's diminishing railroad service. 

The State of Wisconsin, a few years ago, ^nted $350,000 to the Oty to construct a rail spur 
to the new Wolf River Lcanber fabUty. The company was happily using rail for product delivery 
until the Canadian National assumed control of local traffic. Last year only three (3) cars 
shipped as the rates became so high that it was cheaper for wolf River Lumb^ to containcnze 
their products and ship them to Chicago by truck and then loading them on the cars of anrther 
railroad. The same is true of Sturms Foods, which is located 12 miles west of New London in 
the Oty of Manawa. 

The branch line serving New London has its terminus in Manawa and originates 22 miles to the 
south at the mam line serving Appleton. We have two (2) Bemis plants that receive about 250 
cars of plastk resin pellets a year. The State of Wiscxinsin granted $200,000 for a spur into 
their second plant two years ago These plants would like to increase their rail usage. 



► 


It is my Sincere concern that In the rear future the railroad vrill ask to abandon this line because 
of its self-caused loss of revenue. This would be a crippling blow to the mdustnes In oix Qty. 
If Bemis had to have their resm trucked in the cost increase would have to be reflected in their 
costs of their product making them uiKompebtive. This would result in yet another loss of 
industry from Wisconsin to arxither State. 


I would like to encourage you to keep rail pridng competitive, and not force a> Central 
Wisconsin Industry to have to rely on trucking. The loss of rail would be devastating to our 
Oty. 


Sincerety, 


OTY OF NEW LONDON 

yJL — 

Wayrie Toltzman 
Mayor 


215 N. Shawarx) Street - New London. WI 54961 
Phone (920) 982-8500 - Fax (920) 982-8665 - www.newlondonwi.org 
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Congressman Nick Lampson 
Opening Statement 
T&I Rail Competition Hearing 
September 25, 2007 



Chairman Oberstar, Chairwoman Brown, thank you for holding this 
important hearing to address rail competition and service. And thank you to 
our distinguished panel for being here. I look forward to hearing your 
testimony. 

I am pleased to be here to hear from our Members and the panel on this 
issue. Rail competition is a very important topic in my district and in 
Southeast Texas where, as you know, is home to much of our nation’s 
petrochemical industry and four of our top ten largest ports. In fact my 
district is home to over 8,000 Direct Chemical Manufacturing Industry 
Employees. That is the most of any other district in Texas. 

I am concerned as to whether these people will be able to keep their jobs if 
we continue to operate under the current rail system. In most cases these 
companies’ facilities are only served by one Railroad Company. In some 
cases these facilities are not owned by U.S. companies, and even if they are, 
they have the option to leave our country and take their jobs elsewhere. This 
is not the type of competition that we know works in our capitalistic system. 

And it is not just the chemical companies, I have heard from the ag 
community in my district as well regarding their concerns over the current 
system. 

Again, thank you for calling this hearing, and I yield back. 
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Statement of Rep. Harry Mitchell 
House Transportation and Infrastructure Committee 
Full Committee Hearing 
9/25/07 

—Thank you Mr. Chairman. 

—As you know, freight rail is essential 
our nation’s economy. 

—According to the Association of 
American Railroads, more intercity 
fright tons are shipped across 
railroads than across any other mode 
of transportation. 

—Ideally, rates would be set by 
competition. 

—Unfortunately, many shippers find 
they have few, if any, competitive 
alternatives. 


1 
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—Under the Staggers Act, the Surface 
Transportation Board is tasked with 
establishing a process to ensure that 
shippers can obtain relief from 
unreasonably high rates. 

—Today we will be examining the 
operation of that rate relief process. 

—I look forward to hearing from 
today’s witnesses about how they think 
we can best ensure that rates remain 
reasonable for both shippers and 
railroads. 

—I yield back. 


2 
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Opening Remarks of U.S. Rep. Nick J. Rahail, 11 
Committee on Transportation and Infrastructure 
Hearing on Rail Competition and Service 
September 25, 2007 


Mr. Chairman. This particular gentleman from West Virginia has 
had a long and intimate relationship with the Staggers Rail Act of 1980, 
primarily over the issue of captive shipper protections. 

The publication T raffic World once described me, in my sophomore 
term, as coming “within a coal lump’s distance of derailing the Staggers 
Rail Act.” 

Indeed, when the legislation that was to become the Staggers Rail 
Act was being considered by the House back in 1980, our former 
colleague Bob Eckhardt of Texas and I teamed up with a captive shipper 
amendment. 

It was so successful that the bill’s floor manager, Jim Florio, from 
what was then called the Committee on Interstate and Foreign 
Commerce, pulled the bill from further consideration. 

Mr. Chairman, I wsll recall that fateful day returning to my office to 
see a railroad lobbyist in my front office in tears, literally, crying like a 
baby. 


I guess those were the days when lobbyists were perhaps more in 
touch with their inner selves, and allowed to display emotion. 


1 
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Subsequently, however, and it was not due to the tears of railroad 
lobbyists, a compromise was reached on the captive shipper issue in 
the form of the Staggers-Rahall-Lee-Loefler amendment which paved the 
way for House passage and ultimately the enactment of the Staggers 
Rail Act. 

It is no secret that post-enactment I became extremely dissatisfied 
with the way the Interstate Commerce Commission was implementing 
the law. 


Every railroad regardless of profitability was deemed revenue 
inadequate. I recall a time when the Norfolk Southern was the darling 
of Wail Street. But to the ICC, it was revenue inadequate. 


The means for devising revenue-to-variable cost was corrupted. 
Determining market dominance was a joke. According to the ICC, there 
was ajwavs product and geographic competition. ^ 

A coal-fired powerplant conceivably could convert to oil, and a 
powerplant in Colorado could conceivably ship coal in from West 


Virginia instead oj^yoming. 


During the decade of the 1980s and into the 1990s, I was the flag 
bearer for reregulating the railroads. Offering bill after bill, amendment 
after amendment, only to be stone walled by the now Energy and 
Commerce Committee, t** ij 


By golly, if the Republicans did one thing right during theirf ] 
majority, it was to move the jurisdiction over railroads from the Energy! / 
and Commerce Committee to this committee. j 


2 
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As we got well into the 1990s, however, something happened. My 
shippers stopped compiaining. Appalachian coal producers, and those 
in West Virginia, stopped being the subject of railroad predatory pricing 
practices. 


And with that reality, I became a recovering rereg 


I will conclude with this note. Cross-subsidization, in the parlance 
of the railroad regulatory scheme known as differential pricing, is part 
and parcel of maintaining a healthy and viable railroad network which 
is in the national interest. 


I accepted that concept back in 1 980, and throughout my efforts to 
re-regulatethe railroads. During the course of this hearing i hope issues 
involving this matter are clarified, and Mr. Chairman, I thank you for 
scheduiing this hearing. 


3 
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QUESTION FOR STB CHAIRMAN NOTTINGHAM 


Chairman Nottingham, I would appreciate it if you wouid expand 
upon what i view as one of the piilars of the Staggers Rail Act, 
differential pricing. In particular, how differential pricing works to 
insure that we have in this country a financiaiiy sound and viabie 
raiiroad network, which is, as I aiways note, in our nationai 
interest. 

As a foilow-up, wouid you say that differentiai pricing is not unique 
in the transportation sector to the raiiroads. For instance, airlines 
seil similar seats on the same plane for different prices. 

Aiso to the STB, what are your observations in the area of coai 
transportation by raii - are you seeing more coai being moved, are 
you aware of any major capacity constraints? 
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Opening Statement 
Congressman John T. Salazar 
T&I Full Committee 

Hearing on Rail Competition and Service 
September 25, 2007 


Thank you, Mr. Chairman. 

And thank you for calling this important hearing and 
inviting various affected industries to testify on this 
issue. 

As consumers, we all want good quality and service 
at a fair price. 

Shippers want the same thing from their carriers. 

I have heard from both sides of this issue and I’m 
sympathetic to many of the concerns that have been 
raised. 

A central question is whether the current statutory 
framework, established by the Staggers Act, 
represents a sound approach for today’s 
transportation needs. 

I have heard from shippers that have experienced 
some rail transportation problems, but have been able 
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to work with carriers to resolve and minimize their 
problems. 

They fear that legislation could threaten the viability 
of many industries’ most cost effective means of 
transporting goods. 

Many believe that the marketplace is the surest way 
to guarantee that rail service is safer, more reliable, 
more efficient and less costly. 

And they question if HR 2125 is a ‘one size fits all’ 
type of remedy. 

On the other hand, I hear from folks in agriculture 
who are frustrated with lack of cars, poor service, and 
high prices. 

Specifically, I’ve heard from Colorado wheat farmers 
who have experienced problems getting their wheat 
to storage, because there was a shortage of rail cars to 
transport their crop. 

I have also talked to the rural electric cooperatives in 
my state who depend on coal shipped via rail. 

One complaint I hear often is that the STB (Surface 
Transportation Board) has not acted in a timely or 
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effective manner in addressing competition and 
capacity concerns. 

I’m glad Mr. Buttre^is here and I hope speak to 
those concerns. 

I believe our freight transportation system should be 
competitive, efficient, accountable, safe and reliable. 

We’re here to review the current situation and to 
determine how best to proceed in the future. 

I look forward to today’s hearing and thank the 
witnesses for being here. 


Thank you. 
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/ 

Bresfin, Cathleen / 

Larsen, Timothy [Tim Larsen@ag state.co.us] 

Thursday, September 13, 2007 4 34 PM 
tate.rosenbusch@mial.house.gov; Breslin, Cathleen 
Rail transportation Issue with Colorado wheat harvest 
Follow up 

Monday, September 24, 2007 11:00 AM 
Red 

Request for Executive Order.doc; transp impact on July Aug marketings.doc; rmn wheat 
cover photo.doc; Gov Exec Order Final 3 {2).doc; ExecutiveOrder- 
DisasterWheatTransportation.pdf 

We continue to have problems with moving Colorado wheat from our captive shippers in eastern Colorado. 

After years of drought, Colorado has had a good wheat harvest, only to find that the wheat cannot be shipped due 
to lack of rail service 

Last month the Governor of Colorado issued an emergency order to allow farm plated trucks to haul wheat for 
elevators in an attempt to move some of the grain. 

We have about 1 0 million bushels of grain on the ground (exposed to rain etc) in addition to full elevators. Now 
we are approaching the com harvest and have nowhere to place the corn. 

Elevators in Springfield Colorado (on BNSF line) are in particular need of more rail car availability to move their 
grain 

Attached is some of the information we have developed 

Original request for order 
Gov’s order 

Additional statistical facts on why there is a need for more transportation (higher harvest and with record prices, 
higher sales in July and Aug) 

Any assistance you can provide will be appreciated. Please contact me if you need additional information. 
Sincerely, 

Tim Larsen 

Timothy J. Larsen 

Senior International Marketing Spec. 

Colorado Department of Agriculture, Markets Division 
700 Kipling Street, Suite 4000 
Lakewood, Colorado 80215, USA 
303-239-4118; Fax 303-239-4125 
Email' tim.larsen@ag. state.co.us 

Visit our ag. exporter web portal; www.coloradoagiiculture.cpm/expprter 


From: 

Sent: 

To: 

Subject: 

Follow Up Flag: 
Due By: 

Flag Status: 
Attachments: 



9/25/2007 



414 


Further information on Wheat harvest and impacts leading to Governor’s Executive 
Order 

I talked with the CWAC today to obtain additional information about the wheat harvest 
and marketing of wheat which resulted in the need for the executive order 



2006 

2007 

Total wheat harvested 
Million bushels 

39.9 

87.75 

Wheat assessment paid 
through August (mil bu) 

11.7 

28.8 

Increased wheat in 2007 
Marketed above 2006 


17.1 million bushels 

Movements required for 
Marketings 



Rail cars 

3,545 

8,727 

or 

Trucks 

8,257 

20,325 

increased handling 
Required 



Rail cars 


5,182 

or 

Trucks 


12,068 
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Request for Executive Order 

Issue; 

• Colorado wheat farms are diversifying their wheat crop by producing Hard White 
Wlieat in addition to the traditional Hard Red Winter Wlieat. 

o Colorado is now the third largest Hard White Wlieat grower in the nation. 

o This wheat cannot be stored with Hard Red Winter wheat, therefore 
placing additional strain on our wheat marketing infrastructure. 

o Wheat in Colorado is grown in the 32 counties covered by the Colorado 
Wheat Marketing Order. **(32 counties affected: Adams, Arapahoe, Baca, 
Bent, Boulder, Cheyenne, Crowley, Custer, Douglas, Elbert, El Paso, 
Fremont, Huerfano, Jefferson, Kiowa, Kit Carson, Larimer, Las Animas, 
Lincoln, Logan, Morgan, Moffat, Otero, Phillips, Prowers, Pueblo, Rio 
Blanco, Routt, Sedgwick, Washington, Weld, and Yuma.) 

o 4-6 million bushel of wheat is currently “on the ground” in temporary 
storage. 

• Colorado grain elevators are experiencing a shortage of rail cars to move wheat to 
storage in addition to paying a premium for any cars allocated. 

• Currently wheat is being stored on the ground and will degrade soon if it is not 
moved to grain elevator storage. 

• Elevators are reporting that they are paying $400 per single car above tariff rates 
and as high as $2,000 per car above tariff rates for shuttle trains. 

• The PUC issues Certificates of Temporary Conveyance to allow farmers to use 
their equipment for hire for a 90 day period around harvest. This year we 
clarified that this also applies to contract hauling from the elevator to other 
storage as well as from the farm. 

• The Ports of Entry (Dept of Revenue) have contacted our industry and stated that 
this PUC action cannot override the Dept of Revenue regulations on truck 
licensing and the PUC permits cannot be used by trucks with “Farm Plates” on the 
truck. 

• The Dept, of Revenue (Ports of Entry) have assisted us with identifying the only 
way to overcome this barrier, which is for the Governor is issue an Emergency 
Order” to allow the use of Farm Plates with the PUC permits to move grain. 

• Colorado’s corn harvest begins in late September and October which will also be 
impacted if we cannot move the current wheat out before the com harvest begins. 
Many elevators are used for both wheat and com. 


Action required: 
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The Commissioner of Agriculture and the Director of Revenue concur on this action and 
the request the Governor issue an emergency order to allow the movement of grain by 
farm plated trucks for 45 days. 

Timing: 

This Emergency order is required immediately. Every day we risk loss of grain that is 
stored on the ground. In addition, without adequate options to move grain on to market, 
our farmers are receiving less money for their harvested wheat that they would if 
adequate rail and truck support was available to move the grain to storage. 
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September 16, 2007 


The Honorable John Salazar 
U.S. House of Representatives 
1531 Longworth House Office Building 
Washington, DC 20515 

Dear Congressman Salazar: 

I am writing to ask you to co-sponsor H.R. 2125, the Railroad Competition and Service 
Improvement Act of 2007. This legislation fulfills the mission of the Staggers Act, which 
not only sought to ensure the vitality of the nation’s freight rail system, but was also 
intended to protect rail customers from abusive practices. 

This reform is needed because there is a lack of options available to rail customers, which 
has led to unreasonably high shipping prices. When complaints are filed with the Surface 
Transportation Board regarding these situations, the STB historically has not ruled in the 
shipper’s favor. An example of this is the STB’s recent decision against Western Fuels, 
which supplies coal to Colorado rural electric cooperative power supplier, Tri-State 
Generation and Transmission Association. The STB decision allows Burlington 
Northern Santa Fe to charge Western Fuels over 500% of the railroad’s variable costs to 
provide service and four times the average coal rate. 

There are only four major rail carriers left in the United States now and their practices are 
driving up energy and consumer good prices. The results have hurt rural Colorado, the 
agricultural entities dependant on railroads and the electric cooperatives that depend on 
coal shipped via rail. 

I urge you to co-sponsor H.R. 2125. This legislation will restore balanced commercial 
relationships among railroads and their customers through much needed competition, will 
lead to better rail service, and will ensure fair pricing. 

Thank you for your consideration and I look forward to hearing from you soon. 

Sincerely, 
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Statement for the Record 
Congressman Adrian Smith 
Committee on Transportation and Infrastructure 
Hearing on Rail Competition and Service 
September 25, 2007 


Thank you Chairman Oberstar and Ranking Member Mica for holding this 
important hearing on rail competition and service. This subject is certainly very timely 
for the Committee on Transportation and Infrastructure. Although I am not a Member of 
this Committee, the issue of rail competition is one of great importance to agriculture, 
freight transportation and our economy, and must be debated and considered carefully 
before Congressional intervention is taken. I certainly appreciate your willingness to 
allow me to participate. 

The Third District of Nebraska, which I am proud to represent, relies on the rail 
industry to transport agricultural products, coal, and other materials. In fact, the busiest 
rail spur in the world is located in North Platte, NE. As agriculture is the backbone of the 
economy in my district, the rail industry must provide a safe and efficient method of 
delivering goods. With that, adequate rail capacity is critical in order for freight railroads 
to meet growing transportation needs. As freight demand is expected to grow in the years 
ahead, and with aging infrastructure concerns affecting all States, railroads must be 
allowed to sustain this growth and demand. 

Many constituents in my district have contacted me regarding the rail competition 
issue this Committee is exploring today. Agriculture and freight transportation are both 
crucial to the Third District of Nebraska, just as they are critical to many other areas of 
the country. The rail industry and agricultural community rely on each other 
considerably and both have a great interest in this debate. I look forward to learning from 
all of the qualified witnesses asked to testify at this hearing and the lively dialogue sure to 
follow. I applaud the Committee on Transportation and Infrastructure for taking a 
proactive step and facilitating this discussion. 

Again, thank you Chairman Oberstar and Ranking Member Mica for your 
leadership on transportation issues. 
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Statement for the Record for Congressman Walz 
“T & I Committee on “Railway Competition and Service” 

September 25, 2007 

I want to thank Chairman Oberstar and Ranking Member Mica for calling today’s hearing on 
“Railway Competition and Service.” 

America needs a vibrant, healthy rail industry'. Our railroads need to be able to earn a decent 
profit on their operation in order to ensure that important investments in infrastructure and 
maintenance are made. However, I do not believe it is fair that rail customers who do not have 
access to competition often pay unreasonably high rates and that they must deal with a federal 
regulatory agency that all too often does not seem to serve their interests. 

The number of Class I railroads serving the United States has fallen from more than 40 in 1980 
to just four today. These four major railroads control more than 95 percent of the railroad 
business. As a result of this consolidation, entire states and industries are served by only one 
Class I railroad. We should preserve rail competition where it is working and promote 
competition among rail carriers where there is none. 

When I am home in Minnesota — particularly in the southwestern part of my district, which is 
heavily agricultural — I hear people talk every day about the need for expanded rail service. I am 
not going to demagogue the railroad industry; we need a healthy rail industry. But people are 
unhappy with the service they get and the price they pay for it. 1 hope that today we can try to 
learn why. 

This hearing today, to look at addressing both railway competition and service, is timely. Thank 
you again, Mr. Chairman, for holding this hearing and I look forward to hearing from our 
witnesses and to working with Committee members as we address this issue. 
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Testimony of W. Douglas Buttrey 
Vice Chairman of the Surface Transportation Board 
395 E Street, SW; Washington, D.C. 20423; (202) 245-0220 

Before the 

House Committee on Transportation and Infrastrueture 
Hearing on Rail Competition and Service 
1 1:00 A.M., September 20, 2007 
2167 Rayburn H.O.B. 


Good morning Chairman Oberstar, Ranking Member Mica, and 
Members of the Committee. 

My name is Douglas Buttrey. I have had the privilege to serve as a 
Member of the Surface Transportation Board since May 28, 2004, and 
currently I am the Board’s Vice Chairman. 

I appreciate the opportunity to appear before the Committee today as 
you conduct this hearing on rail competition and service. The Board’s 
Chairman, Charles Nottingham, has submitted extensive testimony which 
discusses key issues before the Board and summarizes significant decisions 
that the Board has recently issued. The Chairman’s testimony covers 
everything that I would have said, accurately and in detail. Rather than 
duplicating coverage of the same topics, I will instead associate myself with 
and endorse the Chairman’s formal, filed testimony. 

I stand ready to respond to any questions the Committee may wish to 


address to me. 
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Officr of Ufc (Olfatnnan 


Surface ulranaportatiDn ffioarfi 

ttasliingtan. 9. til. 20423-0001 


October 24, 2007 


The Honorable James L. Oberstar 
Chairman 

House Committee on Transportation and Infrastructure 
U.S, House of Representatives 
Washington, DC 20515 

The Honorable John L. Mica 
Ranking Republican 

House Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, DC 205 1 5 

Dear Chairman Oberstar and Ranking Republican Mica: 

We are writing to respond to questions posed during the hearing on September 25, 
2007, before the Committee on Transportation and Infrastructure regarding Rail 
Competition and Service. The questions we address below pertain to user fees charged 
by the agency for rate cases, other agencies authority to initiate investigations on their 
own motion, and the extent of the Boards authority over leveraged buyouts of rail carriers 
by hedge funds. 

A. User Fees . Our user fees reasonably reflect our current costs. To begin, we 
note that we do not assess user fees because we want to. Rather, the Independent Offices 
Appropriation Act (lOAA) of 1952 obliges the Board to charge fees for particular 
services rendered to identifiable beneficiaries. Under the IOAA,‘feach service . . . 
provided by an agency ... to a person ... is to be self-sustaining to the extent possible!’ 

31 U.S.C. 9701. 

Administrative guidance for implementing the lOAA, set forth in Office of 
Management and Budget (0MB) Circular No. A-25 (Revised) (July 8, 1993), provides 
that’ia user charge . . . will be assessed against each identifiable recipient for special 
benefits derived from Federal activities beyond those received by the general public!’ 
Circular No. A-25 H 6. A’bpecial benefit’ exists when a government service‘))rovides 
special benefits to an identifiable recipient beyond those that accrue to the general public!’ 
Id. U 6.a.l. User fee charges are generally to be sufficient to recover the full cost to the 
Federal government of providing the service. ]d, at U 6.a.2.(a). ‘Full cosf’includes all 
direct and indirect costs to any part of the agency of providing the service; it includes, 
among other things, direct and indirect personnel costs (including salaries and fringe 
benefits), physical overhead, and management and supervisory costs. Ifr U 6.d.l. 
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In Regulations Governing Fees for Services . 1 l.C.C.ld 60, 67 (1984), the Board’s 
predecessor, the Interstate Commerce Commission (ICC), found that the assessment of 
user fees is warranted in complaint proceedings, because in those cases, “the individual 
complainant receives the specifically identifiable benefit of having its particular rate or 
practice complaint resolved for it" by the agency. Therefore, in a notice-and-comment 
rulemaking, the ICC established procedures for determining agency costs for the purpose 
of assessing user fees. The basic elements of the formula (which has been modified on 
occasion), include direct labor costs (including government employee salaries and 
benefits), operations overhead, general and administrative costs, and publication costs. 
Each year the fees are updated based on changes in the cost data to which the formula is 
applied. See 49 C.F.R. 1002.3. 

In 1996, the Board completed a “time and motion" study that looked at the actual 
work done in recent cases to determine the full cost to the agency of adjudicating major 
rate cases (that is, cases using the Board’s Stand-Alone Cost methodology). For the year 
1996, the cost was determined to be $233,240. Because that full cost was significantly 
higher than the then $1,000 fee for filing a formal complaint, the agency decided to 
soften the impact of an immediate full increase through a gradual 10% annual phase-in of 
the full fee. Thus, in 1996, the Board set the fee for a major rate complaint at $23,300, 
which was 10% of the calculated 1996 cost to the agency of adjudicating that type of 
complaint. 

Since then, the agency has updated its cost estimates each year, based on annual 
incremental changes in the cost data that feed into the costing formula. In April of 2007, 
the Board issued its most recent annual fee update decision.' As detailed in that decision, 
the 2007 estimated cost of adjudicating a major rate case has been determined to be 
$356,432. The gradual phase-in of the filing fee for major rate cases has not yet been 
fully implemented; as a result, the 2007 filing fee is capped at 50% of that estimated 
agency cost, or $178,2(X). Although our cost estimate does not account for the significant 
recent changes to our rate case processes, as to which we have not yet obtained extensive 
experience, we should note that rate cases, as well as the litigation tactics of the parties, 
in general have become more complex since our time and motion study was completed, 
and therefore the $356,432 figure is, if anything, likely understated. 

Finally, it should be noted that the major rate case filing fee applies only to a 
relatively small number of very large, complex cases. Most STB user fees are much 
smaller. Indeed, an estimated 73% of all potentially challengeable rail movements would 
be suitable for adjudication under the Board's new revised procedures for small- and 
medium-sized rate cases, under which a rail customer can seek up to $1 million in relief 
for a filing fee of only $150. 


' Regulations Governing Fees For Services Performed in Connection With Licensing And 
Related Services-2007 Update . STB Ex Parte No. 542 (Sub-No. 14) (served April 6, 
2007) 12007 Update! . 
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B. Own- motion Investigations . During the hearing, we were asked whether other 
agencies have authority to initiate investigations on their own motion. The question arose 
in the context of the discussion of rail fuel surcharges. As you are aware, after holding 
hearings on its own initiative, the Board found that surcharges based on a percentage of 
the base rate did not necessarily reflect actual fuel cost increases, and that railroads 
therefore could not fairly label such charges as fuel surcharges. 

The Board did not, however, pursue damages for particular shippers, in part 
because no shipper filed a complaint seeking damages. Although the Board has authority 
to “inquire into and report on the management of the business of carriers,” 49 U.S.C. 
721(b)(1), the portion of the statute entitled “Enforcement: Investigations, Rights, and 
Remedies” now provides that the Board may institute an investigation that could lead to 
an award of damages only on complaint. See 49 U.S.C. 11701(a). Before 1996, section 
11701(a) authorized the Board’s predecessor, the ICC, to initiate an investigation on its 
own initiative. The deletion of the own-motion investigation provision was intentional. 
See H. Conf. Rept. No. 422, 104th Cong., 1st Sess. 194 (1995) (the adopted House 
provision changed the underlying “source of the agency’s authority to investigate rail 
matters under its jurisdiction, [which] is now limited to action on the basis of a 
complaint, not on the agency’s own motion”). 

Various other agencies have own-motion investigative authority. For example, 
the Federal Energy Regulatory Commission may institute own-motion investigations and 
take remedial actions with regard to a variety of energy-related issues under section 206 
of the Federal Power Act, and under section 4 of the Natural Gas Act. The Federal 
Maritime Commission may investigate on its own motion whether any laws or practices 
of a foreign government or foreign carrier produce conditions that adversely affect the 
operations of U.S. carriers, 46 U.S.C. 42302, and take appropriate remedial action. The 
International Trade Commission, on its own motion, may investigate cost differences in 
producing items domestically and overseas, 19 U.S.C. 1336(a), and may instigate 
changes in duties on imports to equalize the cost differences. The Equal Employment 
Opportunity Commission may look into and remedy unlawful employment practices 
when “a charge is filed by or on behalf of a person claiming to be aggrieved, or by a 
member of the Commission,” 42 U.S.C. 2000e-5. And the Secretary of Labor has “the 
responsibility and authority to detect and investigate” ERISA violations and to initiate 
civil proceedings without a complaint from a private party, 29 U.S.C. 1132. 

If an expansion of the agency’s existing investigative powers is contemplated in 
the future, it may be necessary to revisit not ordy 49 U.S.C. 1 1701(a), but other statutory 
sections as well, such as 49 U.S.C. 10702 and 10704. 

C. Takeovers of a Rail Carrier . The Board has authority to regulate some 
railroad transactions, but not others. Any authority that the Board might have over the 
takeover of a rail carrier by a non-carrier such as an investment partnership or “hedge 
fund” would have to derive from either 49 U.S.C. 11323 or 49 U.S.C. 10901, which are 
the provisions that apply to acquisitions of rail property by non-carriers. Section 
11323(a)(4), which typically applies when transfers of stock and control of a company 
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are involved, provides that Board approval and authorization is required for the 
"[a]cquisition of control of at least 2 rail carriers by a person that is not a rail carrier.” 
This provision might apply if a non-carrier were to acquire a single rail carrier that itself 
owns another rail carrier (for example, a large railroad that owns a small railroad), but 
under agency precedent the authorization requirement would not apply if the two or more 
carriers being taken over operate as a single integrated transportation system. And 
section 10901, which generally applies to transfers of physical property, requires Board 
authorization if a person other than a rail carrier acquires a “railroad line.” This provision 
appears to be focused on discrete lines, not carriers, and we do not believe that it would 
normally be applied if a non-carrier sought to take over a major rail carrier. 

The question of the agency’s jurisdiction over leveraged buy-outs arose in 1989 
with respect to a proposed takeover of Chicago and Northwestern Transportation 
Company, then a Class 1 rail system, by Japonica Partners. In response to a request from 
the Senate Commerce Committee, the ICC prepared a report in which it analyzed the 
relevant statutory provisions and concluded that it would be difficult as a matter of law 
for the ICC to exercise jurisdiction over the proposed transaction. Reacting to the ICC’s 
report. Congress quickly moved to give the agency responsibility for approving such 
transactions. In particular, the legislation would have required ICC approval for a 
noncarrier to acquire direct or indirect control over a Class I rail carrier. President 
George H.W. Bush, however, vetoed the legislation. In doing so, he specifically cited the 
“unprecedented new regulatory review requirement” imposed on the ICC, which he 
viewed as a counterproductive step backward from prior deregulatory legislation. 
Although not dispositive, this legislative history tends to confirm that the agency would 
lack approval authority over the acquisition of a large rail system by a noncarrier. 

We hope this information will be helpful to you and Members of the Committee. 

If you have further questions or concerns, please contact us, or your staff may contact 
Matthew Wallen, Director of the STB’s Office of Governmental and Public Affairs, at 
(202) 245-0238. 


Sincerely, 




^Douglas Buttre 
Vice Chairman 



Charles D. Nottingham 
Chairman 


Francis P, Muls^J' 
Commissioner 


cc; Chairwoman Corrine Brown, Subcommittee on Railroads, Pipelines, 
and Hazardous Materials 

Ranking Member Bill Shuster, Subcommittee on Railroads, Pipelines, 
and Hazardous Materials 
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BEFORE THE 

HOUSE OF REPRESENTATIVES 
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE 


RAIL COMPETITION AND SERVICE 


Kenneth C. Clayton 
Associate Administrator 
Agricultural Marketing Service 
U.S. Department of Agriculture 
Washington, D.C. 20250 


Date: September 25, 2007 
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Mr. Chairman and members of the Committee, I am pleased to appear before you 
today to present the views of USDA regarding rail competition and service. As Associate 
Administrator of the Agricultural Marketing Service at USDA, I oversee domestic and 
international marketing programs for American food and fiber. Included within these 
program responsibilities is USDA’s work on agricultural transportation. 

BACKGROUND ON CONCERNS 

On October 6, 2006, the United States Government Accountability Office (GAO) 
released a report that included observations on rates, competition, and capacity issues in 
the U. S. rail freight industry.' GAO found that most rail rates have declined since 1985, 
but that grain rates diverged from the trends of other industries. In addition, the GAO 
reported that the amount of grain traffic with comparatively high markups over variable 
cost increased notably between 1985 and 2004. 

This year, the GAO released information updated to include data for 2005.^ This 
report noted that 2005 rail rates “increased 7 percent over 2004 levels, which is the 
largest annual increase in the past 20 years, outpacing the rate of inflation for only the 
second time in 20 years.” Rate changes for grain continued to outpace the rate of 
inflation and continued to diverge from the trends of other industries. In addition, 
miscellaneous railroad revenues — which include fuel surcharges — nearly tripled from 
$633 million in 2004 to $1.7 billion in 2005. 

USDA, like GAO, is concerned about the possible effects of railroad market 
power in some regions of our nation. Consequently, USDA concurs with GAO’s 

' Freight Railroads, United States Government Accountability Office, GAO-07-94, October 2006. 

^ Freight Railroads, United States Government Accountability Office, GAO-07-291R, August 15, 2007. 
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recommendation that the Surface Transportation Board (STB) conduct a rigorous analysis 
of competition in the freight rail industry. On September 13, STB awarded a contract to 
an independent analyst to conduct a study on railroad competition. 

AGRICULTURE AND RAIL TRANSPORTATION 


An affordable and 
reliable transportation 
network is necessary to 
maintain the strength and 
competitiveness of 
American agriculture and 
our rural communities. 
Rail service is a 



Figure 1. Railroad Shipments/Production Ratio 


particularly important 
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part of that network for 
U.S. agriculture, and it is 
virtually the only cost- 
effective bulk shipping alternative available in many rural areas. Several states - 
including Arizona, Kansas, Montana, North Dakota, Ohio, Oklahoma, Texas, and Utah - 
rely heavily on rail services for the transportation of grains. More thaii 50 percent of 
com, wheat, and soybeans produced in these states is moved by rail (Figiue 1). 

Rapid expansion of the U.S. ethanol industry could have several implications for 


agricultural transportation, including increasing volumes of ethanol shipments and 
shifting grain and oilseed marketing patterns that could occur due to changes in 
production and use. In 2005, rail was the primary transportation mode for ethanol, 
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shipping 60 percent of ethanol production (or approximately 2.9 billion gallons of 
ethanol), followed by trucks at 30 percent, and barges at 10 percent 

The lack of excess transportation capacity increases the sensitivity of 
transportation to sudden changes in transportation demand and distribution patterns. 
Changes in these patterns brought on by rapidly increasing ethanol production could 
impact rail network performance, highway congestion, and barge traffic. For example, 
the increased sensitivity of transportation modes became evident in the aftermath of 
Hurricanes Katrina and Rita in 2005, when rail had insufficient capacity to transport 
displaced grain barge freight and trucks could not carry the grain economically for long 
distances. 

Rail capacity for agricultural products has been extremely tight during the last 
four years, for a number of reasons, both agricultural and non-agricultural. Non- 
agricultural factors include general economic expansion, increased international trade, 
increased rail-truck intermodal traffic, increased demand for coal due to high natural gas 
prices, high fuel prices shifting truck traffic to railroads, and new hours of service 
(trucking) regulations increasing rail intermodal demand. Agricultural factors include 
strong grain export demand, higher prices for agricultural crops, back-to-back record or 
near-record grain harvests, a surge in ethanol and ethanol co-product production. 
BENEFITS OF THE ST A GGERS A CT 

The Staggers Rail Act of 1980 (Staggers Act) significantly reduced regulation in 
the railroad industry. Among other reforms, the Staggers Act encouraged greater reliance 
on competition to set rates and gave railroads increased freedom to price their services 
according to market conditions, including the freedom to use differential pricing. Thus, 
railroads are in a position to recover a greater proportion of their costs from rates charged 
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to shippers with a greater dependency on rail transportation. At the same time, the 
Staggers Act gave the Interstate Commerce Commission, and later the Board, the 
authority to establish a rate appeals process so that shippers could obtain relief from 
unreasonably high rail rates. 

Railroads have benefited from deregulation. Since deregulation, the rate of return 
on investment for the industry has increased from an average of almost 2.5 percent during 
the 1970s to over 8 percent in 2005. 

Shippers have also benefited from railroad deregulation. These benefits include 
the preservation of railroad service, rate savings, and, in many cases, improved service. 
Short line railroads have been able to operate profitably on many rail lines abandoned by 
the major railroads and have generally provided more individualized service to shippers. 

As expected, the distribution of benefits has tended to favor grain producers and 
shippers in regions with higher levels of transportation competition.^ GAO also noted 
that rates have not declined uniformly and that rates for some commodities are 
significantly higher than rates for others. Despite the overall success of the Staggers Act, 
agricultural producers and shippers continue to express concern about decreased rail-to- 
rail competition, increased rail rates, poor rail service, rail capacity constraints, and the 
fair allocation of rail capacity. 

RAIL-TO-SAIL COMPETITION 

One of the key assumptions underlying the deregulation of the rail industry was 
that there would he sufficient transportation competition, at least in most markets, to 
constrain the use of railroad market power. Not only does effective competition promote 

^ John Bitzan, Kimberly Vachal, Tamara VanWechel, and Dan Vinge, The Differential Effects of Rail Rate 
Deregulation: U,S. Com, Wheat, and Soybean Markets, Upper Great Plains Transportation Institute, June 
2003 . 
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reasonable rates and minimize the need for regulatory control, but it also encourages 
efficient management of railroads. 

Rail consolidation also has led to a decline in competitive routes and options for 
some agricultural shippers. USDA recognizes that some regions may not have adequate 
freight traffic to support rail-to-rail competition. In such cases, mandated rail-to-rail 
competition could result in higher, rather than lower, rail prices. However, as a result of 
increased distances to grain elevators located on competing rail lines, some agricultural 
producers have lost the benefits of geographic rail-to-rail competition. 

RAIL RATES 

Small agricultural producers of grain and oilseed crops generally are considered 
“price-takers.” That is, they have little or no ability to influence the price they receive for 
tlieir products, and therefore, are unable to pass increases in costs forward to buyers of 
their products. Instead, these individual agricultural producers tend to absorb any cost 
increases because of their lack of market power. Consequently, increases in 
transportation costs can result in decreased producer incomes. In turn, lower producer 
incomes can adversely affect the ability of individual producers to borrow funds or 
purchase inputs such as fertilizer and machinery, potentially reducing economic 
prosperity in rural areas. Higher transportation costs can also hinder the competitive 
position of U.S. agricultural products in highly competitive export markets. 

GAO’s analysis states that although many rates have decreased, rates have not 
declined uniformly, and rates for some commodities are significantly higher than for 
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others. In fact, between 2003 and 2006, rail rates for grain shippers have increased much 
more rapidly than rail rates for other products. The average freight revenue per carload 
for major grains has increased nearly 39 percent since 2003 while the average freight 
revenue for all commodities (including grain) increased only 24 percent since 2003 (see 
figure 2). 

Rates on com, 
sorghum, soybeans, and 
wheat have gone up 41, 38, 

53, and 31 percent, 
respectively, since 2003 
(see figure 3). 

Grain shippers bear 
a greater responsibility for 
car supply and other 
functions that railroads 
formerly provided. Grain 
shippers now incur 
additional costs to obtain 
guaranteed car service, provide many of their own railcars, and pay increased demurrage 
penalties. Also, due to railroad emphasis upon unit-trains, shippers are making more 
significant capital investments in sidings, grain inventory, storage capacity, and loading 
facilities to retain cost-effective rail service. 


Fig. 2. Average Freight Revenue per Cartoad, Major Grains 



I I All conunodities, inci. grain - - Major grains 

Source Associaiion of Amencan Railroads. Frei^l Commodhy Staluties 


Fig. 3. Average Freight Revenue per Carioad, Four Top Grains 



Source Assocalion of Amencan Railroads. Frei^t Commodity Statistics 


USD A remains concerned about the percentage of grain tonnage and revenue 
moving at rates exceeding revenue-to-variable cost ratios of 300. The Staggers Act and 
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Interstate Commerce Commission Termination Act places “reasonableness” limits on rail 
rates while allowing the use of differential pricing. Consequently, when considering the 
reasonableness of a rail rate, the STB considers certain factors,'* including whether the 
railroad is revenue adequate, evidence that may indicate a shipper is cross-subsidizing 
lines not used by the shipper, and how the rates compare to that paid by comparable 
shippers. As the railroad industry achieves revenue adequacy, those captive shippers 
paying rates more than 300 percent of revenue-to-variable costs expect some measure of 
relief from these extremely high rates. 

On September 5, STB simplified the rail rate resolution process for small and 
medium size shipments. These simplified rules are intended to make it easier, faster, and 
cheaper for shippers to bring cases involving rate disputes. 

RAIL SERVICE 

Railroad consolidation and competitive factors have resulted in situations in 
which a single railroad sets the terms of rail service - even when those service terms may 
not best meet the present and future needs of many agricultural shippers. At the same 
time, the changing nature of the grain transportation market has resulted in changes in the 
structure of rates and services. As some grain elevators have become equipped to handle 
large unit trains, for example, railroads have offered discounted rates to such elevators to 
reflect the railroads’ lower costs of providing unit-train service. Some farmers have 
gained from these discounts, while others, such as those selling smaller quantities of 
grain with specialty characteristics or niche market uses, have been disadvantaged. 

“ The Long-Cannon factors direct the STB to give due consideration to (1) the amount of traffic which is 
transported at revenues which do not contribute to going concern value and the efforts made to minimize 
such traffic; (2) the amount of traffic which contributes only marginally to fixed costs and the extent to 
which, if any, rates on such traffic can be changed to maximize revenues from such traffic; and (3) the 
carrier’s mix of rail traffic to determine whether one commodity is paying an unreasonable share of the 
carrier’s overall revenue. 
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Agricultural producers and shippers have suggested that in some instances Class I 
railroad service terms may be at odds with their obligation as common carriers. Despite 
the retention of the Common Carrier Obligation^ in the Interstate Commerce Commission 
Termination Act of 1995 (ICCTA), some smaller shippers perceive they have lost reliable 
and timely carload service while others have been required to meet railroad volume 
requirements to receive rail service. 

The allocation of empty railcars between smaller shippers and shuttle-train 
shippers is an issue of importance to smaller shippers. Agricultural shippers have often 
voiced concerns to USDA regarding grain car allocations that seemingly favor shuttle 
shippers. Although the move to shuttle trains may reflect market efficiencies, public 
vigilance is appropriate to ensure that shippers in corridors without extensive 
transportation competition have reasonable access to markets. 

CONCLUDING REMARKS 

USDA and all interested and affected parties should continue to work together to 
ensure that rail transportation is affordable and reliable for the nation’s grain shippers. 
USDA believes that healthy competition is essential for encouraging railroads to improve 
customer service, preserving the economic vitality of the railroad industry, and for 
protecting shippers from excess market power and unfair rail rates. 


' The Common Carrier Obligation requires a for-hire carrier to serve the general public at reasonable rates 
and without discrimination. 
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Good morning Chairman Oberstar and Members of the Committee. My name is Susan 
Diehl and I am the Senior Vice President, Logistics and Supply Chain Management at 
Holcim (US) Inc., which I will refer to today as “Holcim”. I am here to speak to the 
Committee about Holcim's experiences as a captive shipper. 1 commend you Mr. 
Chairman, and your Committee, for the leadership you are taking on this very important 
issue. 

I sincerely appreciate the opportunity to express my deep concern over the fundamental 
flaws in the current rail system, which permits and indeed invites four major monopoly 
powers to dominate U.S. shippers, the vast majority of whom are unable to seek cost 
and eco-efficient competition. There exist impenetrable barriers to entry and an 
oversight system that is, at best, ineffective and undeniably available to only the 
privileged few who possess the ability to pay the high costs of access. Few if any 
industries can claim the benefit that the rail industry has of owning near-exclusive rights 
to prevent the meaningful entry of new competitors. 

Holcim is a shipper of a strategic building material, namely cement. In most of the 
markets it serves, Holcim faces unfair and non-competitive rates, on the heels of years 
of massive rail consolidation and lack of effective oversight by the STB and its 
predecessor. 

Holcim submits this testimony fully recognizing that by doing so, it assumes certain risks: 
the rail lobby is effective and Holcim, as a captive shipper, has few alternatives if 
confronted with further erosion of service and cost competitiveness. Nevertheless, we 
hold a deep belief that the only way to continue to supply our country with its most 
fundamental building material is to share our experience with you, Mr. Chairman, and 
your Committee. The current system is unfair and needs change. 

HOLCIM IS A LEADER IN THE MANUFACTURE OF CEMENT SERVING 
CUSTOMERS IN MORE THAN THIRTY EIGHT STATES, WITH A FOCUS ON 
SUSTAINABLE DEVELOPMENT 

My Company, Holcim (US) Inc., is headquartered in Waltham, Massachusetts. It is a 
subsidiary of Holcim Ltd, a worldwide leader in the building materials sector, with over 
150 million tons of cement and almost 200 million tons of aggregates supplied annually. 
Holcim Ltd is a ieader in sustainable development and for the last three years, has been 
recognized as the “Leader of Industry” by the Dow Jones Sustainability Index for the 
building materials sector. 



As a leader in the US cement industry, Holcim produces and supplies nearly 15 million 
tons of cement and cementitious products annually from ifs 14 manufacturing and 3 
import facilities. We have more than 2500 employees and over $1 billion in annual 
revenue. We have invested nearly $1 billion to upgrade and expand our existing U.S. 
facilities over the last decade, and are investing another $1 billion in Ste. Genevieve 
County near St. Louis, Missouri, to build the world’s largest single cement production 
line. Still, this massive investment in capacity and efficiency upgrades is not enough to 
serve the Nation's need for cement, as the industry must import approximately 20 million 
tons of additional cement to meet the domestic demand. Cement is a critical component 
of concrete, which is an environmentally responsible building product used to build and 
repair our country’s vital infrastructure, the fuel of economic growth. Nearly 50% of our 
product has an end use in the public sector in roads, airports, bridges and schools. 

Holcim has four regions in the United States, including the Atlantic coast and southern 
US, the Great Lakes and Mississippi River system, Texas and Oklahoma, and the Rocky 
Mountains. We serve customers in 38 states from our 14 plant facilities, and from over 
60 addifional remote distribution sites, or terminals. Roughly 7.5 million tons of cement 
moves from our manufacturing facilities to these remote company terminals, for final 
distribution to customers; 4.5 million tons (or 60%) of that volume moves by rail. In 
addition, Mr. Chairman, we bring critical raw materials such as coal and gypsum to our 
manufacturing facilities to feed their continuous operations. 

How Cement is Made 

The Committee may want to understand that cement is produced from various abundant 
raw materials including limestone, shale, clay and silica sand. These minerals are 
ground and heated in large rotary kilns to temperatures as high as 3,400 degrees 
Fahrenheit. The heat of the combustion fuses these materials into clumps of an 
intermediate material called clinker. When the clinker is discharged from the kiln, it is 
cooled and later ground with a small amount of gypsum to produce the gray powder 
known as Portland cement. Different types of Portland cement are manufactured to meet 
various physical and chemical requirements. 

Portland cement manufacturing facilities use an enormous amount of energy. In fact, 
energy is the largest cost component in the manufacture of Portland cement. The U.S. 
cement industry is largely coal fired with over 80% percent of all plants using coal, pet 
coke, or some combination of the two as primary kiln fuel in 2004. The domestic cement 
industry is one of the largest industrial consumers of coal. Much of the coal utilized to 
heat cement kilns is delivered by rail. 

The cement industry is regional in nature, Mr. Chairman. Most cement manufacturing 
plants are located in rural areas near large limestone deposits, the principal ingredient in 
producing cement. However, at the same time plants also must be located near markets 
because the cost of shipping cement quickly exceeds its value. As such, customers 
traditionally purchase cement from local sources. 

In 2006, we spent in excess of $60 million on rail freight and fuel surcharges (to move 
cement within our company, and even more when adding what is spent to bring raw 
materials into our facilities). What is interesting to note, Mr. Chairman, is that these 
costs cannot always be passed along to our customers, because sometimes our 
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competitors have a local manufacturing presence and have no need to move cement by 
rail. In this type of situation, we need to be as cost competitive as possible. 

As evidenced by the amount of product that moves by rail, and the remote areas served 
(e.g.. Bliss, ID, Lehi, UT, Superior, NE), we recognize the railroads as an important 
component of our business. Unreliable service can force our operations to shut down 
due to lack of raw materials and fuels, and worse yet, leave customers stranded with no 
cement to complete their building work. 

THE CEMENT INDUSTRY IS STRATEGICALLY IMPORTANT TO REBUILDING U.S. 
INFRASTRUCTURE AND HOLCIM IS COMMITTED TO CONTINUING INVESTMENT 
TO IMPROVE ITS ENVIRONMENTAL EFFICIENCY AND INCREASE ITS CAPACITY 

Considering the regional nature of the cement industry, it is critical that there are reliable 
and cost-effective transportation options available. Average cement shipments range 
between 250 to 300 miles. Truck transportation is not economical much beyond 150 
miles; it is also not as environmentally friendly as rail. We are reliant on railroads to 
deliver our product. Only three of Holcim’s fourteen cement plants have access to water 
transportation for domestic shipments and then only to select markets. The railroads 
have sometimes argued that these cement facilities are not captive since there are 
alternative modes of transportation available. This simply is not the case, Mr. Chairman. 
The US Cement Industry relies on rail transportation to move approximately 50 percent 
of all shipments between cement plants and distribution terminals, according to 2004 
U.S. Geological Survey data, recent independent figures. It Is highly important to our 
industry that the railroads provide reliable, efficient and cost-effective service to meet the 
widespread demand for our product. More than 80 percent of U.S. cement 
manufacturing plants are captive to a single railroad. Due to the absence of competition, 
these plants are unable to secure competitive rail rates and often receive poor service. 
On the other hand, dual rail-served facilities promote competition, leading to better rates 
and more reliable service. 

The railroads also transport millions of tons of inbound coal shipments to fuel cement 
manufacturing plants each year. There are examples within the industry in which 
cement plants that are served by two railroads receive coal from a supplier that is 
captive to a single railroad. There are also instances where both the cement plant and 
the coal supplier are captive to a single railroad. These situations result in unnecessarily 
high rail rates that add to the cost of cement and, ultimately, to the cost of infrastructure. 

INCREASING COMPETITION IS THE BEST WAY TO DRIVE EFFICIENCIES AND 
PROMOTE INVESTMENT IN RAIL INFRASTRUCTURE 

Mr. Chairman, the railroads’ argument that “re-regulation” will have a chilling effect on 
business growth is flawed and presents a false choice. H.R. 2125, currently before 
Congress, presents an opportunity to improve service, and increase rate competition, 
without impacting rail capacity. 

The Staggers Act of 1980, which selectively removed regulations of the railroad industry 
in instances where transportation competition exists, has improved the industry’s 
efficiency and financial stability. However, since deregulation, there has been a sharp 
decline from 63 Class I railroads in 1 976 to just four major Class I railroads today 
handling 90% of the nation’s rail traffic. This consolidation has contributed to diminished 
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competition as well as ineffective and inconsistent rail service for the cement industry 
and many others. 

Inconsistent and unreliable service from the Class I railroads is one of the most serious 
problems Holcim faces in its efforts to bring an affordable and essential product to 
market. Service encompasses many aspects of rail transportation, including picking up 
rail cars (covered hoppers), on-time delivery of rail cars and providing empty rail cars. 
The cars supplied by the railroads are typically old, poorly maintained and frequently a 
safety concern. 

In recent years, Mr. Chairman, Holcim has been forced to purchase private rail cars 
because Class I railroads have refused to add cement rail cars to their fleets. 

Meanwhile the railroads have added tariff provisions charging for the storage 
(demurrage) of Holcim-owned (private) rail cars. This results in increased costs (in the 
form of capital investment, maintenance and service fees) to the cement shipper while 
providing no incentive to the rail carriers to improve their service. 

We face uncertainty daily regarding the service reliability of the railroads. The Company 
is also disadvantaged competitively when competitors have dual service to serve 
markets where we are captive. Holcim has had to take extraordinary measures to try to 
remedy this disadvantage. 

HOLRAIL IS CREATED TO CREATE COMPETITION WITH THE RAILROADS: 

3 YEARS AND HUNDREDS OF THOUSANDS OF DOLLARS LATER, 

AND STILL NO COMPETITION 

Holcim created HolRail LLC (“HolRail”) in 2003 for the purpose of constructing and 
operating a 2.3 mile common carrier rail line, to establish competitive rail service at 
Holcim's cement production facility in Holly Hill, South Carolina (“Holly Hill Facility”). The 
Holly Hill Facility is heavily dependent upon both inbound and outbound rail service to 
produce and distribute up to 2 million tons of cement annually. However, the Holly Hill 
Facility is captive to a single railroad, the CSXT. This captivity has allowed CSXT to 
provide poor and unresponsive service while charging unreasonably high rates to Holcim 
(comparable to truck rates for similar distances), which has placed Holcim at a 
competitive disadvantage in the cement market. In order to improve its rail service and 
obtain competitive rates, Holcim concluded that it needed competitive rail service at 
Holly Hill. 

Although the Holly Hill Facility is closed to the CSXT, the Norfolk Southern Railway 
(“NSR”) comes within approximately two miles of the Holly Hill Facility, at Giant, South 
Carolina. Therefore, Holcim determined that it could obtain competitive rail service at 
Holly Hill by constructing its own railroad over that distance to connect with the NSR. 
Holcim separately incorporated HolRail for this purpose. 

Holcim has two competitors located within 5 miles of the Holly Hill Facility, both of whom 
are dual served by the CSXT and the NSR. So, not only must Holcim try to compete 
without having a level playing field, Mr. Chairman, it must commit to invest in excess of 
$20-r million to level that playing field, incurring more costs due to the CSXT’s failure to 
allow a shared right of way. 
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HolRail identified two potential routes to connect the Holly Hill Facility with the NSR, a 
“Preferred” and an “Alternate” route. Both routes would extend 2.3 miles, from north to 
south, across the Four Hole Swamp and parallel to CSXT's existing track. The Alternate 
Route, however, lies approximately 105 feet east of the Preferred Route over most of 
fhaf disfance. The key disfincfion between the two routes is that the Alternate Route can 
be constructed almost entirely on property owned by Holcim, whereas the Preferred 
Roufe musf cross over CSXT’s property for 1.7 miles and would be consfructed within 
the existing CSXT right-of-way. 

Despife having a clear path across Holcim-owned property via the Alternate Route, 
HolRail proposed the Preferred Roufe across CSXT's property to minimize the 
environmental consequences of constructing a railroad across the Four Hole Swamp, 
which is a unique and environmentally sensitive wetland. Since there is an existing 
transportation corridor, which includes the CSXT track. State Highway 453, above 
ground power lines, and a buried gas line, which already constricts the flow of water 
through the swamp, HolRail determined that simply widening that corridor, by 
constructing the Preferred Route immediately adjacent to the CSXT track, would cause 
the least environmental harm. 

In contrast, the Alternate Route would exacerbate the harmful effecfs of fhe exisfing 
corridor by creating a second, entirely separate, transportation corridor approximately 
1 30 feet further downstream, and deeper into the Four Hole Swamp. In addition to 
disturbing the portion of the swamp actually occupied by the railroad, the Alternate 
Route would disturb the entire area between the two corridors, which is referred fo as an 
“island” effect. Consequently, the Alternate Route would more than double the acres of 
pristine wetlands that would be disturbed by the rail construction. 

The Army Corps of Engineers, the South Carolina Department of Nafural Resources, 
and The National Audubon Society submitted letters to the Surface Transporfafion Board 
independently confirming HolRail’s observations and expressing their preference for fhe 
Preferred Route over the Alternate Route 

The Alternative Route, which the STB ordered HolRail to pursue without legal basis, 
would not only disturb these precious wetlands, but will also more than double the costs 
of construction and would force the Company to invest well over $20 million to construct. 
It took over 2 years to get the denial of HolRail’s crossing petition from the STB, costing 
hundreds of thousands of dollars in legal fees and consulting fees. While our Company 
has had the resources to take on this challenge, many companies do not, 

DAILY OPERATIONAL ISSUES CONTINUE TO ABOUND 

♦J* During the past quarter, Holcim selectively measured transit times and found that on 
a key origin/destination pair in the Southeast, the times varied from 5 to almost 25 
days, without warning (see chart continued on the next page). 
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In May, 2007, the Canadian National Railroad utterly failed to service a distribution 
facility in Green Bay, Wl. There was no option but to truck product from another 
facility in Duluth, MN. During this time, the Company paid 2.5 times more than the 
rail rate, a cost that cannot be passed on to customers. In addition, the truck 
haulage is less efficient from an environmental perspective than rail. 

In the fall of 2006, the Union Pacific Railroad threatened to stop serving a 
manufacturing facility for inbound coal. The Union Pacific Railroad stated that the 
Company did not unload cars quickly enough and insisted that Holcim share unit 
trains full of coal with our competitor in the area. 

❖ Some basic analysis reveals that in 98% of all of the origins/destinations Holcim 
serves, either the origin or the destination is “closed” or captive on one railroad. In 
one instance where competition does exist in our system, the rates are over 60% 
less than a comparable captive haul. 

❖ In 2007 alone, on selected hauls of less than 225 miles, trucking rates in Holcim are 
nearly $t .8 million more favorable than rail rates, despite the fact that it takes 
approximately 4 trucks to move the same amount of product as 1 rail car. Holcim 
wants to be able to leverage rail infrastructure to avoid the extra congestion and 
emissions occasioned by having more trucks on the road. Mr. Chairman, given that 
the Company moves more than 45,000 rail cars per year, converting this haulage to 
truck would put nearly 180,000 extra trucks on the road every year! 
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THE STB S FAILURE TO PROTECT SHIPPERS AND PROVIDE LOW COST, 
UNBIASED ACCESS TO PURSUE CLAIMS IS A DETERRENT TO SHIPPERS AND 
FURTHER EMBOLDENS THE RAILROADS TO EXERT THEIR MONOPOLY POWER 

As evidenced by the examples above, Holcim lives with the grim reality that there is little 
or no recourse when it can neither obtain favorable rates nor service from the Class I 
railroads. The STB has done little since it was formed to protect shippers from the 
increasingly consolidated rail industry, with almost impenetrable barriers to entry and 
few, if any options available. 

The impediments to moving through the system created by the STB are evidenced by 
the fact that HolRail has been trying since 2004 to establish a short line; when a decision 
was finally issued earlier this year, the STB ordered HolRail to pursue an ecologically 
and environmentally inefficient option, at nearly twice the cost. In addition, to date, legal 
and consulting fees are in excess of $500,000. 

Holcim has no recourse regarding rates since cement (officially “hydraulic cement") is 
classified as an exempt product from rate regulation by the STB. Since the STB has 
done little to address service issues, Holcim believes Congress should expand the 
STB’s authority to promote transparency around rail service. Congress should also 
require the STB to submit an annual report regarding rail service complaints and 
describe the procedures the STB took to resolve them. Further, either party should be 
allowed to submit a dispute over rail service to the STB for “final offer” arbitration. 

At present, the Surface Transportation Board does not fulfill its mandate “to respond to 
the demands of maintaining a healthy and competitive . . . national transportation 
infrastructure .... [T]he STB [is] charged with ensuring that the nation maintains a 
strong railroad infrastructure that serves passengers and shippers well’M The STB has 
not fostered competition and improved service during its tenure and has not responded 
well to the needs of shippers. 


CONCLUSION 

As a shipper of a strategic building material, Holcim needs a vibrant and profitable rail 
industry to support the Nation's economic growth. Holcim must have access to a 
competitive rail transportation system, to ensure timeiy and efficient delivery of cement 
to those who build our nation’s critical infrastructure. It simply requires the rail industry 
to re-invest to grow and stay competitive, like its customers. Congress must level the 
playing field following decades of consolidation and growth of monopoly power in the rail 
industry. 

Cement is vital to the rebuilding of America’s crumbling infrastructure. As evidenced by 
the tragedies of post-Katrina New Orleans, the recent 1-35 Bridge collapse in your home 
state, Mr. Chairman, and the state of disrepair of the inland waterway systems’ locks and 
dams, we must partner to rebuild our infrastructure, so we can attract investment to our 
country and stay competitive globally. Cement is a fundamental building block for this 
future growth. 


Statement of Congressman Wise, Ranking Member, Hearing on STB Reauthorization, March 12, 1998. 
U.S. House of Representatives, Subcommittee on Railroads, Committee on T ransportation and 
Infrastructure. 


8 



442 


During the last decade, Holcim has invested over $1 billion to upgrade its capacity and 
better serve its customers while improving its environmental performance. Holcim is 
investing an additional $1 billion in Ste. Genevieve, Missouri, on the Mississippi River, to 
ensure cost effective, environmentally friendly and reliable transport of cement, in part 
based on concerns that the railroads will not have the capacity or service levels 
necessary to serve customer needs in the years to come. We believe that the railroads 
must also re-invest; however, that investment need not be conditioned on receiving a 
mandate to continue with monopolistic practices. 

What is currently being proposed in H.R. 2125, under your leadership, Mr. Chairman and 
that of your Committee, has many key proposals that help strike the balance between 
growth and oversight. The "re-regulation” argument presents a false choice. Indeed, 

Mr. Chairman, we would not advocate for reform that would deter growth of our critical 
rail infrastructure. What we believe is that stronger competition creates incentives to 
become efficient operators with a strong customer focus — much like the incentives of the 
free market economy that drive efficiencies and competitive investment by Shippers. 
Competition, not monopoly power, is essential to fuel the railroads’ and Shippers’ 
growth. Continued monopoly power is by definition anti-competitive and will yield no 
growth. Every business must and does invest in renewing its infrastructure in order to 
remain competitive and railroads should be no exception. 

I believe that Congress must especially consider provisions that promote rate 
competition and expand the STB’s authority over service-related issues. 

I sincerely thank you, Mr. Chairman, and Members of the Committee for your time and I 
again appreciate this opportunity to speak about issues vital to our national infrastructure 
and future growth. 


Susan M. Diehl 

Senior Vice President, Logistics and Supply Chain Management 
Holcim (US) Inc. 
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Mr. Chairman and Members of the Committee: 

My name is Glenn English. I am the Chief Executive Officer of the National 
Rural Electric Cooperative Association. 1 also serve as Chairman of Consumers United 
for Rail Equity (CURE), a rail customer advocacy group representing a broad array of 
vital industries - chemical manufacturers and processors; paper, pulp and forest products; 
farmers; cement and building material suppliers; and many more. Mr. Chairman, 
members of this coalition have experienced deteriorating service and sharply increased 
rates and appreciate the leadership shown by you and Congressman Baker in the effort to 
address the longstanding problems facing rail customers. 

As member-owned, not-for-profit organizations, the obligation of electric 
cooperatives is to provide an affordable and reliable supply of electricity to our 
consumers. We take our obligation to serve very seriously. The personal and economic 
health of our members and our communities depends on it. 

Mr. Chairman, we believe there is also an overriding national public interest in 
the operation of the rail system. The railroad industry is not just another private sector 
industry. Railroads provide vital services important to a range of national interest 
activities from the movement of war material, to distribution of some of the most 
important domestic energy sources, to providing vital links in the supply chain that bring 
domestically produced commodities and manufactured products to domestic and 
international markets. Unfortunately, we believe the railroads are not as serious about 
their obligation to serve the public interest as is my industry. They have consistently 
failed to fulfill their basic “common carrier” obligation. 

Staggers Rail Act of 1980: Not What Harley Staggers Envisioned 

On this month 27 years ago, Congress passed the Staggers Rail Act of 1980. A 
review of the debate from this landmark legislation reveals that Members of Congress 
envisioned a far different regulatory regime than is in place today. Mr. Chairman, our 
colleagues then spoke of a bill that would “assure a healthy vibrant system of railroads 
across the United States, and yet it would provide timely review to the Interstate 
Commerce Commission (ICC) by captive shippers who feel they are facing exorbitantly 
high rates charged by the railroads.” Upon signing the Staggers Act, President Carter 
announced that the proposal would “benefit shippers throughout the country by 
encouraging railroads to improve their equipment and better tailor their service to shipper 
needs.” 


Unfortunately for the consumers in this country, these predictions have only 
partly become true. This nation’s few remaining major railroads are exceedingly vibrant 
and prosperous, thanks to their unrestrained ability to increase prices at will and transfer 
almost every imaginable cost to the shipper. Clearly the railroads are not tailoring their 
service to shipper needs. In fact, high costs and unreliable service have become the 
accepted norm for most railroad companies and shippers simply have nowhere to turn. 
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The railroad industry continues to be protected by a Surface Transportation 
Board (STB) that is either unable or unwilling to provide adequate oversight. Under the 
watch of the STB and its predecessor the ICC, the railroad industry has been allowed to 
consolidate from over 40 major railroads in 1980 to four major railroads today that carry 
over 90 percent of the nation’s freight. At virtually every opportunity the STB shows 
bias toward the railroad industry and recent actions suggest that without major reform, 
shippers, and ultimately consumers, will continue to be at the mercy of a railroad industry 
that we believe threatens the very health of our economy. 

Government Accountability Office: Concerns About Competition and Capacity 

The Government Accountability Office (GAO) recently issued a report outlining a 
pervasive and increasing lack of competition in the rail industry. The GAO report, first 
issued in October 2006 and supplemented and updated on August 15, 2007, found rail 
prices are on the rise and an increasing number of rail customers are paying more than 
three times what it costs the railroads to move their freight. 

The GAO concluded: 

• “Concerns about competition and captivity (in the rail industry) remain as traffic 
is concentrated in fewer railroads.” 

• “[The Surface Transportation Board’s] rate relief processes are largely 
inaccessible and rarely used.” 

• “We believe that an analysis of the state of competition and the possible abuse of 
market power, along with the range of options STB has to address competition 
issues, could more directly further the legislatively defined goal of ensuring 
effective competition among rail carriers.” 

• “Significant increases in freight traffic are forecast, and the industry’s ability to 
meet them is largely uncertain.” 

• “Costs, such as fuel surcharges, have shifted to shippers, and STB has not clearly 
tracked the revenues the railroads have raised from some of these charges.” 

The GAO report showed that freight rail rates are continuing to rise, even as 
carriers shift more and more costs. Railcars owned by freight railroads no longer carry 
the majority of tonnage. The GAO study concluded that railcar ownership has shifted by 
20 percent since 1987, with rail company cars carrying only 40 percent of the load in 
2005, compared with 60 percent in 1987. 

Fuel Surcharges: New Profit Centers for Railroads 

Over the years, railroads took in billions of dollars in “miscellaneous revenue,” a 
category that includes, among other things, fuel surcharges. These charges are in 
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addition to the cost savings realized by requiring that railcars be provided by shippers 
rather than the railroads. For the past several years the U.S. Class I railroads have been 
over-collecting for fuel increases through fuel surcharges imposed on most of their 
customers. While the Class I railroads have dealt with increases in their fuel costs during 
this period, they have used fuel surcharges aggressively, transforming cost recovery 
mechanisms into profit centers. The railroads have collected far more in fuel surcharge 
revenue than the increase in fuel costs. 

Wall Street analysts have publicly and repeatedly lauded the railroads’ use of the 
fuel surcharge fees. After several years of hearing complaints from rail customers, the 
STB finally agreed in January 2007 that the railroads were in fact over-collecting for their 
fuel costs and that these practices were unreasonable. Unfortunately, the STB board 
members did not order the railroads to refund or credit to rail customers any of these ill 
gotten gains. The STB did not even suspend this “unreasonable rail practice” on the day 
of their decision. Unbelievably, they permitted the fuel surcharge over-collections to 
continue for another 90 days. 

Railroad Profitability: A Goiden Age of Railroading 

The major railroads have entered a golden age of railroad profitability; record 
profits, record share prices and enough revenue to buy back billions of dollars worth of 
their stock in the last few years. This mature, basic American industry has even become 
the darling of hedge funds and other aggressive investors. 

Simply put, the railroads have turned the comer from the difficult days that led to 
the Staggers Act and are now clearly able to attract and retain the capital they need to run 
their railroads and mn them profitably. 

The tremendous profits the railroads are earning are the direct result of their 
monopolistic practices, with the bulk coming from captive shippers who are left with no 
recourse but to pay the freight. These costs must be absorbed by someone and it is your 
constituents that are paying the price for the STB’s failure. The current regulatory 
framework is unacceptable. 

STB Process is Broken 

The railroads suggest they are subject to strict regulation and shippers have a right 
to file complaints with the STB regarding rates. It is important to understand the very 
limited extent to which railroad rates are subject to review by the STB. 

Only a small set of railroad rates are subject to any relief from the STB and these 
rates are not “regulated” in the classic sense of that term. Any rail movement for which 
there is a rail contract is exempt from the STB’s jurisdiction altogether. In addition, the 
STB has exempted from its jurisdiction much other traffic (including inter-modal traffic) 
from its rate regulation. For the small remaining category of traffic that is subject to 
regulation, the railroads have the initial flexibility to impose on the customer any rate 
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they want without filing these rates with the STB for any form of “prior approval.” The 
rail customer may then challenge the rate, but only if the rail customer can prove to the 
STB that the customer has no economically viable option but to use the railroad in 
question (an absence of effective competition) and the rate is at least 80 percent higher 
than the direct cost to the railroad of moving the customer’s If eight (the rate exceeds the 
jurisdictional threshold of 180 percent of variable costs). The rail customer then has the 
right to rate relief from the STB, but only if the STB finds that the rate exceeds a 
reasonable maximum. This reasonable maximum is called “stand alone cost” - what it 
would cost the customer at current cost to build and operate its own railroad to move its 
own freight. The rail customer in a “stand atone cost” case must pay a filing fee to the 
STB of $178,400 to begin this process. 

In recent years, it has been impossible for shippers to obtain meaningful relief at 
the STB. While the jurisdictional threshold (or minimum a rail customer must pay) is set 
at 80 percent above the railroads’ direct cost, shippers have been unable to get any rate 
relief when their rates amount to 3 to 5 times - or more - the direct cost of moving the 
freight in question. We believe very strongly that extracting margins of 300 to 500 
percent - or even more - from rail customers, who have no option but to use a single 
railroad for transportation, is not what was intended by Congress. This is not just and is 
not in the best interests of the nation. In addition, the cases take at least two years to get 
the first decision on the merits and are very expensive, costing $3 million to $5 million in 
consulting and legal fees. 

I will let Ron Harper of Basin Electric explain the details, but the STB’s recent 
decision against Basin Electric and Western Fuels is another example of why the STB 
process is fundamentally broken. After Basin invested three years and more than $6 
million, the STB essentially sanctioned a $1 billion transfer from Basin’s member-owners 
to Burlington Northern over the next 20 years. Over this time period, BNSF’s revenue 
over variable costs will increase to more than 845 percent. 

Coal Delivery Problems Adversely Impact Consumers 

Mr. Chairman, for the last three years the two railroads delivering Powder River 
Basin (PRB) coal as far east as Georgia were falling 15 percent short on their deliveries. 
This forced utilities to take alternative actions, such as importing coal from Indonesia and 
Colombia, to replace this non-delivered coal and turning to natural gas to generate 
electricity, all of which cost their electric customers significantly. 

NRECA has estimated that in 2006, there was a need for at least 370 million tons 
of PRB coal, but the railroads were able to deliver only 350 million tons of coal, 
reflecting a shortfall of some 5.4 percent. Replacing the 20 million tons of coal 
generation with natural gas translated into 340 billion cubic feet of natural gas. At an 
estimated average gas price in 2006 of more than $7 per thousand cubic feet, the 
additional cost of replacing the coal delivery deficit with gas translates to over $2 billion. 
The coal delivery problems had a similar impact in 2005 as well. 
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Moreover, these costs were exacerbated because the railroads and the coal 
suppliers sought to take advantage of the shortage in available coal transportation to raise 
rates and prices. In effect, the railroads profited from their service failure at the expense 
of the utilities and their customers. 

The costly impacts of these rail delivery shortfalls are not a regional problem, but 
span the entire nation. Let me provide a specific example. From early 2005 through 
early 2007, Arkansas Electric Cooperative Corporation (AECC) received only 85 to 90 
percent of the coal stipulated in its contracts with the two railroads that move Powder 
River Basin coal. The coal shortfall forced AECC to curtail coal bums. AECC’s 
increased costs exceeded $100 million, causing it to increase bills to its customers by as 
much as 20 percent during the winter of 2006. 

While the railroads have issued self-congratulatory news releases about coal 
stockpiles in 2007, this situation has not gone unnoticed by regulators. One of those 
regulatory bodies is the Federal Energy Regulatory Commission (FERC) which is 
charged by Congress to ensure reliability in the nation’s electricity supply. Of course, the 
reliable generation of electricity depends on the reliable delivery of coal to electricity 
generators. In oral comments made at the May 17, 2007, open FERC meeting, Chairman 
Joseph Kelliher stated that although coal inventories were slightly improving, it did not 
mean there was not a problem. It meant that a problem could be just over the horizon. 
The Chairman felt that we were looking at significant coal generation additions in some 
parts of the country. He expressed concerns about whether the railroad investment in 
their coal moving capacity was adequate enough to account for that increase in coal 
generating capacity. 

Chairman Kelliher noted, “It could be that we’re one major rail line failure away 
from having the same situation that we looked at last year, so I think it’s something we 
really need to keep an eye on, and keep on watching, because I don’t think the fact that 
inventories right now are adequate means that there’s no problem with coal 
transportation, and that it’s something we don’t have to show concern for anymore.” 

H.R. 2125 is the Solution: Reform Not Re-Regulation 

Mr. Chairman, you have been a tireless advocate on behalf of rail customers for 
many years. We believe H.R. 2125, the Railroad Competition and Service Improvement 
Act of 2007 is a constructive and balanced approach to the problems facing our 
industries. 

I want to address two allegations that are being made by opponents of this 
important legislation. First, many opponents charge that the legislation “re-regulates” the 
nation’s railroads. One railroad CEO has even written a widely-distributed letter stating 
your legislation empowers federal bureaucrats to direct that one railroad can operate on 
the tracks of another, including the terms and conditions of this use of a competitor’s 
tracks. This specific allegation is simply wrong. Nothing in your bill allows one railroad 
to operate on the tracks of another. 
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The mindless, provocative, general allegation of “re-regulation” is also flat 
wrong. No railroad rate that is not subject to regulation by the STB today will become 
subject to regulation under your bill. No provision of this bill empowers the STB to take 
any action that could be termed as “re-regulatory” under the most generous interpretation 
of that term. 

H.R. 2 1 25 does improve the process for determining if a railroad rate to a rail 
customer without access to competition is reasonable. But this legislation does not 
broaden the universe of rates eligible for this review process. The bill also does not 
reduce the minimum level of rate that qualifies for review by the STB. That minimum is 
a rate that is 80 percent more than the direct cost to the railroad of moving the freight in 
question. 

The bill also overturns two improper interpretations of the Staggers Rail Act that 
allow the railroads to prevent their customers from reaching a competing railroad. One 
interpretation allows a railroad to refuse to provide a rate to a customer for moving across 
its system to a competing railroad system. A second interpretation allows major railroads 
to lease track to short line railroads and include provisions in the lease agreement that 
prevent the short line from doing business with any other major railroads. Some 
opponents of H.R. 2125 view these provisions as being “re-regulatory.” In fact, these 
provisions are “pro-competitive” and will extend competitive deregulated rail service to 
more rail customers. 

Second, opponents of H.R. 2125 like to use a graph that shows railroad rates 
declining significantly since 1980. This is a classic attempt to confuse the issue by 
introducing irrelevant information. The graph they use represents ALL railroad rates, not 
just the rates paid by rail customers without access to competition. Until the last few 
years, the majority of rail customers have had access to competition and their rates have 
declined significantly. The rates of the minority of customers without access to 
competition were not declining, but were “averaged out” by the declines in the 
competitive rates. If the railroads were to show a graph of captive rates over the last two 
decades, that graph would go in exactly the opposite direction as the graph showing 
declining rates. 

Mr. Chairman, H.R. 2125 will provide the tools necessary to have the rail system 
the nation needs for the 2 1 st Century. Your bill will bring forth the goals envisioned by 
Harley Staggers back in 1 980. Rail customers will finally have an equitable forum to 
voice their concerns and a regulatory agency that is more than simply a rubber stamp for 
the nation’s Class I railroads. Our nation’s consumers deserve nothing less. 

Conclusion 

Mr. Chairman, thank you for conducting this hearing today. We look forward to 
working with you and Congressman Baker and with all of the other stakeholders involved 
to resolve these critical rail transportation issues in an objective and constructive manner. 
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Testimony of Ron Harper 
Chief Executive Officer and General Manager 
Basin Electric Power Cooperative 

Before the 

House Transportation and Infrastructure Committee 
Hearing on Rail Competition and Service 
September 20, 2007 

Mr. Chairman and Members of the Committee, my name is Ron Harper. I am Chief Executive 
Officer and General Manager of Basin Electric Power Cooperative. 1 appreciate the Committee 
taking the time to hold this important hearing and for the opportunity to be here today. The 
railroad customer issue is vitally important to Basin Electric and the rural electric consumer- 
owners we serve. 

Let me begin by emphasizing the seriousness of the current rail situation we are facing. Today, 
no protection from monopoly rail abuses exists for rail customers. Others here can speak to the 
need for legislative fixes. 1 would like to foeus my testimony on the current regulatory system, 
which is broken and in urgent need of repair. I know this based on our direct experience. 

Congress has statutorily mandated that rail rates on market dominant traffic “must be 
reasonable.” My cooperative is engaged in a grueling, massive, and expensive ratemaking 
proceeding in an attempt to obtain our statutory right to reasonable rail rates. Moreover, the 
Surface Transportation STB (STB) imposed additional rule changes in the middle of hearing our 
case. In a decision released on September 10, 2007, three years after we filed our complaint, the 
STB upheld the challenged rates and denied us any relief . 

We played by all of the rules. We submitted volumes of evidence supported by dozens of expert 
witnesses — the most comprehensive rate case ever presented to the STB, We responded 
promptly and completely to the STB’s every request and filed multiple rounds of supplemental 
information. We had a strong case and met all of the evidentiary requirements for establishing 
the unreasonableness of the involved rates. 

In the end, it appears we were victims of “bait and switch” tactics by the STB. After mountains 
of evidence were filed, and the evidentiary record closed, the STB implemented new rules it 
claimed would improve the rate review process. They promised it would not prejudice our case. 
They were wrong. In its final decision, the STB admitted the new rule changes were prejudicial 
to us and may have destroyed any prospects for us to obtain rate relief. 

The clear message from the STB to cu.stomers through our decision is quite simple: we are here 
to protect the economic interests of the railroads no matter the costs to the public. The STB has 
abdicated its statutory responsibility, and has made it impossible for Basin Electric to do 
business in a reasonable way with our railroad service providers. In regions of the country where 
there is often only one railroad service provider, there is nothing to stop the railroads from being 
the sole determiner of the economic livelihood of rural populations. This is outrageous. 
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Overview of Basin Electric Power Cooperative 

Basin Electric is headquartered in Bismarck, North Dakota. Since its beginning in 1961, Basin 
Electric has evolved into a network of electric generating facilities with 3,500 megawatts of 
capacity and owns 1,800 miles of transmission. We provide low-cost, wholesale power to 124 
member systems and other customers in nine states that, in turn, distribute electricity to 2.5 
million primarily rural American consumers. More than 90 percent of this generation is coal 
based. Of that coal generation, we operate generating stations located at the mines and also 
operate facilities that depend on rail transportation for their coal. 

One facility that is entirely dependent on rail is the Laramie River Station (LRS) near Wheatland, 
Wyoming. We own 42 percent LRS and operate the facility on behalf of five other not-for-profit 
partners. LRS consists of three 550-megawatt turbines. And, being this large, we need a lot of 
coal. The facility uses 24,000 tons of coal a day on average, 

BNSF’s Imposed Transportation Rates 

The last generating unit at LRS was built in 1982. Rail service to the plant is provided 
exclusively by BNSF Railway Company (BNSF), which is the only railroad that serves LRS. 
There arc no other transportation options. Beginning in the early 1 980s, we had a contract with 
BNSF to haul coal the 175 miles from the Powder River Basin coal mines to LRS. The contract 
served both parties well, and BNSF made considerable money on it - more than $300 million in 
profits during the 20-year contract term. 

When our contract expired in 2004, BNSF dramatically raised its rates. In fact, BNSF more than 
doubled the already highly profitable freight rales from the previous LRS contract, amounting to 
$1 billion in rate increases over the next 20 years. We had little choice but to bring a rate case at 
the STB to protect our consumers from this massive rate increase. 

Our rate case pointed out that no coal shipper has ever faced a rate increase of this magnitude. 
BNSF did not dispute this. It was clear that BNSF was attempting to set an example of us with 
their pricing actions. BNSF stated one reason we were targeted for a rate increase was because 
our history as a low-cost provider of electric power to consumers. BNSF made the preposterous 
claim that the farmers, ranchers, and other consumers served LRS can afford to pay much more 
and should pay much more for their electricity. 

BNSF’s message is clear: if you are a low-cost provider, “watch out.” We want to extract your 
customers’ savings and transfer them to us and our shareholders. Captive electric cooperatives 
and rural consumers appear to be particularly vulnerable to similar railroad rate abuses. 

We had a very solid case and proved the BNSF has gone too far. Unfortunately, the STB 
disagreed. In fact, the STB expressed no concern about monopoly railroads exploiting their 
customers economically. To the contrary, in its decision denying us relief, the STB ignored our 
undisputed evidence on the unprecedented magnitude of BNSF’s rates. The STB stated our rates 
still appeared low compared to rail customers more than 1 ,000 miles further away from the same 
mines from which LRS obtains its coal. 
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The railroads are fond of saying that they are only seeking to impose “market-based" rates on 
captive shippers such as Basin Electric. But that is just jargon for “monopoly rates.” The reality 
is that BNSF’s unprecedented rate actions involving Laramie River produced initial rates that 
approached or exceeded BNSF’s service costs by 500 percent — far above BNSF’s system 
average of 142 percent. The revenue/variable cost ratios are well in excess of 600 percent toda y. 
The STB did not even acknowledge any of this undisputed evidence. In fact, you cannot find 
any revenue/variable cost information anywhere in the STB’s 139-page decision - likely becau.se 
the STB does not want the public to know the real magnitude of rate increases it is sanctioning. 

How much is enough? Where there is a lack of market competition, what is a reasonable rate for 
a railroad to charge a coal customer? In the case of LRS, the answer from the STB is that rates 
at or above 500 percent of costs are not excessive, and that $1 billion in rate increases over time 
are reasonable. 1 respectfully submit that the STB and the BNSF are completely wrong; these 
monopoly abuses .should not be tolerated, and there is a clear need for Congress to step in and 
address the situation. 

Withstanding the STB’s Rate Case Processes 

In order for the Committee to fully understand the arcane rigors of the rate case regulatory 
process, 1 must explain the process we endured over the past three years. 

The LRS case was filed with the STB on October 19, 2004. The STB actively administered a 
procedural schedule calling for the parties to submit their evidentiary filings between April and 
September of 2005. We proceeded to expend $6 million to present a Stand-Alone Cost (SAC) 
analysis that was supported by 26 expert witnesses and more than 1,200 pages of narrative 
testimony and argument; 116 exhibits consisting of more than 1,050 pages; 7,223 pages of hard- 
copy workpapers; and numerous CDs containing tens of gigabytes of supporting electronie 
workpapers. Following the completion of these evidentiary filings, the parties, at the STB’s 
express direction, submitted final briefs on December 6, 2005. 

As matters stood at the end of 2005, a final decision in the case was due under the governing 
statute by September 6, 2006. In 1995 Congress enacted a policy “to require fair and expeditious 
[railroad] regulatory decisions.” Because of past agency problems, Congress further imposed 
specific statutory deadlines requiring large rate reasonableness cases be decided within 9 months 
after the close of the record. These deadlines were not met in the LRS case. 

After all filings were submitted, and the record was closed, on February 27, 2006, the STB 
issued an order that effectively suspended, and reopened a portion of, our case. The STB further 
implemented a new rulemaking in Ex Parte No. 657 (Sub No. 1), ostensibly to improve the rate 
ease standards and make them easier and fairer to apply. In doing so, STB changed its long- 
standing practice of deciding SAC issues in individual cases, and not in rulemaking proceedings. 
No rail customers asked for the rulemaking, and, in fact, customers uniformly opposed the 
rulemaking. All of the major railroads supported the rulemaking. That clearly tells you 
something about the STB’s intentions. By the way, this all occurred shortly after former STB 
Chairman Roger Nober became employed as an upper-level officer of the BNSF. 

In response to the rulemaking, we submitted three rounds of comments, with final rules issued by 
the STB on October 30, 2006. In its final decision, the STB rejected our pleas that portions of 
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the rulemaking were extremely prejudicial, and lhal it was arbitrary and capricious to apply parts 
of the new rules retroactively in our case. In addition to our comments on the rulemaking, we 
were asked to file supplemental rounds of evidence in our case. Altogether, since “final briefs" 
were filed in December 2005, we were asked to file seven evidentiary submissions, which we 
did, with the last filing made in April 2007. 

The STB’s final decision in our case was served on September 10, 2007 - more than one year 
after the statutory deadline for deciding our case. The STB’s decision gratuitously asserts that 
while the STB did not find our rates to be unreasonable, its mid-course change in the governing 
rules “clearly could have prejudiced” our case. The STB therefore is providing us with an 
opportunity to again modify our evidenee in light of the new governing rules that they 
implemented during the pendency of our case. After spending more than three years on our case, 
the STB has given us just 30 days to decide whether to file even more supplemental evidence in 
an attempt to save our case. Mr. Chairman, enough is enough. 

The STB made us expend the time, resources, and money to file our complete case. Then they 
told us that the standards would be reworked, requiring a whole new set of evidentiary filings 
and supplemental evidence at considerable expense. To date. Basin Electric has spent $6 million 
on this case. Clearly, the above actions constitute an administrative abomination. By its actions, 
the STB delayed our case, increased our litigation costs, and sabotaged our evidence. These 
actions also played into the hands of railroad lawyers who have a blank check from their 
employers to run-up legal costs in rate cases in order to discourage shippers Ifom challenging 
railroad rates. We take little solace in the STB granting us the opportunity to file additional 
evidence in our case given the agency’s track record. 

What Can Be Done? 


I respectfully submit that the Laramie River Station rates are not the type of market-based 
actions that Congress envisioned when enacting the Staggers Rail Act. Notwithstanding the 
STB’s recent decision in our case, these are the very type of monopoly rate and service abuses 
that regulation is designed to prevent. It is not fair for consumers to bear the brunt of these 
monopoly rate abuses. 

We played by all of the rules and presented overwhelming evidence that the challenged LRS 
rates were unreasonable and met the STB’s test for unreasonableness. But we were still denied 
relief The bottom line is that there is no longer any reason for us to believe that the STB’s coal 
rate case standards can ever provide effective relief against monopoly railroad rate abuses. To be 
clear, we had serious reservations over the STB’s ratemaking process and the one-sided manner 
in which the STB had decided its recent rate cases. In the end, our concern for our consumers 
outweighed our regulatory concerns. We did everything we could, and everything asked of us, to 
comply with the rales. Obviously, that wasn’t good enough. 

Mr. Chairman, something must be done to prevent railroad pricing abuses and service shortages 
that are causing considerable economic harm to the public. Time and time again, the STB has 
eome to Congress and represented that it is an effective regulator that protects the rights of rail 
customers. However, the STB’s actions don’t match its words. Railroads win. Customers lose. 

If you do not have dedicated public servants who are willing to adhere to their statutory 
responsibility and protect the public interest, the process or standards in place do not matter. 
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Congress must take action. Something needs to be done immediately to restore balance and 
fairness in decision-making, and to ensure that the STB’s coal rate case standards provide 
effective relief against monopoly railroad rate abuses. I respectfully request that this Committee 
demand the regulators do their job to bloek unwarranted and unreasonable rate demands of 
monopoly railroads. If the regulators are unwilling to do their jobs, whieh by all appearances is 
the ease today, Congress needs to take measures to ensure the regulators are not controlled by the 
industry they are supposed to regulate. 

1 greatly appreciate this opportunity to share my views with the Committee on this important 
subject. 
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The changes that have occurred in the railroad industry since the enactment 
of the Staggers Rail Act are widely viewed as positive, since the financial 
health of the industry has improved and most rates have declined since 1985. 
The freight railroad industry’s financial health improved substantially as 
railroads cut costs through productivity improvements and new technologies. 
However, rates began to increase in 2001, and in 2005 rates jumped nearly 9 
percent — the largest annual increase in twenty years — and rates increased for 
all 13 commodities that we reviewed. Revenues that railroads report as 
“misceUaneous revenue" — a category that includes some fuel surcharges — 
increased more than ten-fold from $141 million in 2000 to over $1.7 billion in 

2005. 

It is difficult to precisely determine how many shippers are “captive" because 
available proxy measures can overstate or understate captivity. However 
some data indicate that potentially captive traffic appears to have decreased, 
whUe at the same time, data also indicates that traffic traveling at rates 
significantly above the threshold for rate relief has increased. In October 

2006, we reported that STB’s rate relief process to protect captive shippers 
have resulted in little effective relief for those shippers. We also reported that 
economists and shipper groups have proposed a number of alternatives to 
address remaining concerns about competition — however, each of these 
alternative approaches have costs and benefits and should be carefully 
considered. 

STB has taken some actions to address our past recommendations, but it is 
too soon to determine the effect of these actions. Our October 2006 report 
noted that the continued existence of pockets of potentially “captive shippers" 
raised questions as to whether rail rates in selected markets reflected 
reasonable pricing practices, or an abuse of market power. We recommended 
that the Board undertake a rigorous analysis of competitive markets to 
identify the state of competition. STB has awarded a contract to conduct this 
study; while this is an important step, it will be important that these analysts 
have STB’s authority and access to information to determine whether rail 
rates in selected markets reflect reasonable pricing practices. We also 
recommended that STB ensure that freight railroads are consistently reporting 
all revenues, including miscellaneous revenues. While STB has revised its 
rules on fuel surcharges, these rules did not address how fuel surcharges are 
reported and STBTfias not yet taken steps to accurately collect data on other 
miscellaneous revenues. STB has also taken a number of steps to revise its 
rate relief process. While these appear to be promising steps, it is too soon to 
tell what effect these changes will have and we have not evaluated them. 
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Mr. Chairman and Members of the Committee: 

We appreciate the opportunity to testify on the freight railroad industry. 

As you know, over 25 years ago, Congress transformed federal regulation 
of the railroad industry. After almost 100 years of economic regulation, the 
railroad industry was in serious economic trouble in the 1970s, with rising 
costs, losses, and bankruptcies. In response, Congress passed the Railroad 
Revitalization and Regulatory Reform Act of 1976 and the Staggers Rail 
Act of 1980. Together, these pieces of legislation substantially deregulated 
the railroad industry. In particular, the 1980 act encouraged greater 
reliance on competition to set rates and gave railroads increased freedom 
to price their services according to market conditions, including the 
freedom to use differential pricing — that is, to recover a greater proportion 
of their costs from rates charged to shippers with a greater dependency on 
rail transportation. At the same time, the 1980 act anticipated that some 
shippers might not have competitive alternatives — commonly referred to 
as “captive shippers" — and gave the Interstate Commerce Commission 
(ICC), and later the Surface Transportation Board (STB), the authority to 
establish a process so that shippers could obtain relief from unreasonably 
high rates. However, only a rate that produces revenue equal to at least 
180 percent of the variable cost of transporting the shipment can be 
challenged. 

Policymakers continue to believe that the federal government should 
provide a viable process to protect shippers against unreasonably high 
rates, as well as address competition issues, while still balancing the 
interests of both railroads and shippers. Over the past 10 years, significant 
consolidation has taken place in the freight railroad industry, while 
railroads — particularly Class I railroads' — have seen their productivity 
and financial health improve. Railroad officials express concern that any 
attempt to increase economic regulation wiU reduce carriers’ ability to 
earn sufficient revenues ami limit future infrastructure investment. 

Since the passage of the Staggers Rail Act In 1980, we have issued several 
reports on the freight railroad industry.* My comments today are based on 


‘As of 2004, a Class I railroad is railroad with operatiDg revenue above $277,7 million. 

*See GAO, Freight Railroads: Industry Health Has Improved, but Concerns About 
Compeliiion and Capacity Should Be Addressed, GA04.17-94 (Washington, D.C.: Oct. 6, 
2006) sndFif^ght Railroads: Updated Information on Rates and Other Industry Trends, 
GA(i^7-29IR (Washington, D.C.: Aug. 15, 2007). In addition, see the list of related GAO 
products at the end of this report. 
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our most recent reports issued in August 2007 and October 2006, and 
cover (1) the changes that have occurred in the railroad industry since the 
enactment of the Staggers Rail Act, including changes in rail rates since 
1985, (2) the extent of captivity in the industry and STB’s efforts to protect 
captive shippers, and (3) STB’s actions to address our recent 
recommendations. We reviewed STB documents to update the information 
in our recent reports and conducted our review in September 2007 in 
accordance with generally accepted government auditing standards. 


In summary: 


The changes that have occurred in the railroad industry since the 
enactment of the Staggers Rail Act are widely viewed as positive, since 
the financial health of the industry has improved and most rates have 
declined since 1985. The freight railroad industry's financial health 
improved substantially as railroads cut costs through productivity 
improvements; streamlined and right-sized their rail networks; 
implemented new technologies; and expanded business into new 
markets, such as the inteimodal market.’’ Over 20 years rates have 
generally declined for most shippers and most railroad rates have 
declined since 1985. However, they began to increase in 2001, and in 
2005 rates experienced a 9 percent annual increase over 2004^ — the 
largest annual increase in twenty years — and rates increased for all 13 
commodities that we reviewed. In addition, over 20 years, railroad 
companies have shifted other costs to shippers, including railcar 
ownership. Revenues that railroads report as “miscellaneous 
revenue” — a category that includes some fuel surcharges — increased 
more than ten-fold from $141 miUion in 2000 to over $1.7 billion in 
2005. We have recommended that STB revise its data collection 
methods to more accurately collect data on railroad revenue. 

It is difficult to precisely determine how many shippers are “captive” 
because available proxy measures can overstate or understate 
captivity. However some data indicate that potentially captive traffic 
appears to have decreased, while at the same time, data also indicates 


'’The intermodal market consists of containers and trailers that can be carried on ships, 
trucks, or rail. 

■‘We constructed rate indexes to examine trends in rail rates over the 1985 to 2005 period. 

In our August 2007 report, we reported a 7 percentage point change in the rate index. Using 
1.0 as our 1985 base we reported the change 0.8 to 0.87 from 2004-2005. This 7 percentage 
point change translates into an annual increase of 9 percent. In this testimony we refer to 
the annual increase and not the percentage change in the rate index. 
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that traffic traveling at rates significantly above the threshold for rate 
relief has increased. In October 2006, we reported that STB’s efforts to 
protect captive shippers have resulted in little effective relief for those 
shippers. We also reported that economists and shipper groups have 
proposed a number of alternatives to address remaining concerns 
about competition and capacity - however, each of these alternative 
approaches have costs and benefits and should be carefully considered 
to ensure the approach will achieve the important balance set out in 
the Staggers Act of allowing the railroads to earn adequate revenues 
and invest in its infrastructure while assuring protection for captive 
shippers from unreasonable rates. 

• STB has taken some actions to address our past recommendations, but 
it is too soon to determine the effect of these actions. Our October 2006 
report noted that the continued existence of pockets of potentially 
“captive shippers” raised questions as to whether rail rates in selected 
markets reflected justified and reasonable pricing practices, or an 
abuse of market power by the railroads. Based on STB’s statutory 
authority to at^udicate unreasonable rates and to inquire into and 
report on railroad practices, we recommended that the Board 
undertake a rigorous analysis of competitive markets to identify the 
state of competition nationwide and to determine in specific markets 
whether the inappropriate exercise of market power is occurring and, 
where appropriate, to consider the range of actions available to 
address such problems. STB has awarded a contract to conduct this 
study; while this is an important step, it will be important that these 
analysts have the ability that STB has through its statutory authority to 
inquire into railroad practices as well as sufficient access to 
information to determine whether rail rates in selected markets reflect 
Justified and reasonable pricing practices or an abuse of market power 
by the railroads. We also recommended that STB review Its method of 
data collection to ensure that aU freight railroads are consistently and 
accurately reporting all revenues collected from shippers. While STB 
has revised its rules on establishing and collecting fuel surcharges, 
these rules did not address how surcharges are reported in the Carload 
Waybill Sample and STB has not yet taken steps to accurately collect 
data on other miscellaneous revenues. STB has also taken a number of 
steps to revise its rate relief process. Specifically, in October 2006, STB 
refined the rate relief process to reduce both the expense and length of 
the process. In September 2007, STB simplified the rate relief process 
for small shippers and created a separate new process for medium size 
shipments. It is too soon to tell what effect these changes will have and 
we have not evaluated the effect of these changes. 
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Background 


In the past, the ICC regulated almost all of the rates that railroads charged 
shippers. The Railroad Revitalization and Regulatory Reform Act of 1976 
and the Staggers Rail Act of 1980 greatly increased reliance on competition 
to set rates in the railroad industry. Specifically, these acts allowed 
railroads and shippers to enter into confidential contracts that set rates 
and prohibited ICC from regulating rates where railroads had either 
effective competition or rates negotiated between the railroad and the 
shipper. Furthermore, the ICC Termination Act of 1995 abolished ICC and 
transferred its regulatory functions to STB. Taken together, these acts 
anchor the federal government’s role in the freight rail industry by 
establishing numerous goals for regulating the industry, including to 

• allow, to the maximum extent possible, competition and demand for 
services to establish reasonable rates for transportation by rail; 

• minimize the need for federal regulatory control over the rail 
transportation system and require fair and expeditious regulatory 
decisions when regulation is required; 

• promote a safe and efficient rail transportation system by allowing rail 
carriers to earn adequate revenues, as determined by STB; 

• ensure the development and continuation of a sound rail transportation 
system with effective competition among rail carriers and with other 
modes to meet the needs of the public and the national defense; 

• foster sound economic conditions in transportation and ensure 
effective competition and coordination between rail carriers and other 
modes; 

• maintain reasonable rates where there is an absence of effective 
competition and where rail rates provide revenues that exceed the 
amount necessary to maintain the rail system and attract capital; 

• prohibit predatory pricing and practices to avoid undue concentrations 
of market power; and 

• provide for the expeditious handling and resolution of all proceedings. 

While the Staggers Rail and ICC Termination Acts reduced regulation in 
the railroad industry, they maintained STB’s role as the economic 
regulator of the industry. The federal coirrts have upheld STB’s general 
powers to monitor the rail industry, including its ability to subpoena 
witnesses and records and to depose witnesses. In addition, STB can 
revisit its past decisions if it discovers a material error, or new evidence, 
or if circumstances have substantially changed. 

Two important components of the current regulatory structure for the 
railroad industry are the concepts of revenue adequacy and demand-based 
differential pricing. Congress established the concept of revenue adequacy 
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as an indicator of the financial health of the industry. STB determines the 
revenue adequacy of a railroad by comparing the r^road’s return on 
investment with the industrywide cost of capital. For instance, if a 
railroad’s return on investment is greater than the industrywide cost of 
capital, STB determines that railroad to be revenue adequate. Historically, 
ICC and STB have rarely found railroads to be revenue adequate — a result 
that many observers relate to characteristics of the industry’s cost 
structure. Railroads incur large fixed costs to build and operate networks 
that jointly serve many different shippers. Some fixed costs can be 
attributed to serving particular shippers, and some costs vary with 
particular movements, but other costs are not attributable to particular 
shippers or movements. Nonetheless, a railroad must recover these costs 
if the railroad is to continue to provide service over the long run. To the 
extent that railroads have not been revenue adequate, they may not have 
been fully recovering these costs. 

The Staggers Rail Act recognized the need for railroads to use demand- 
based difierential pricing to promote a healthy rail industry and enable it 
to raise sufficient revenues to operate, maintain and, if necessary, expand 
the system in a deregulated environment. Demand-based differential 
pricing, in theory, permits a railroad to recover its joint and common 
costs — those costs that exist no matter how many shipments are 
transported, such as the cost of maintaining track — across its entire 
traffic base by setting higher rates for traffic with fewer transportation 
alternatives than for traffic with more alternatives. Differential pricing 
recognizes that some customers may use rail if rates are low — and have 
other options if rail rates are too high or service is poor. Therefore, rail 
rates on these shipments generally cover the directly attributable 
(variable) costs, plus a relatively low contribution to fixed costs. In 
contrast, customers with little or no practical alternative to rail — "captive” 
shippers — generally pay a much larger portion of fixed costs. Moreover, 
even though a railroad might incur similar incremental costs while 
providing service to two different shippers that move similar volumes in 
similar car types traveling over similar distances, the railroad might chjuge 
the shippers different rates. Furthermore, if the railroad is able to offer 
lower rates to the shipper with more transportation alternatives, that 
shipper still pays some of the joint and common costs. By paying even a 
small part of total fixed cost, competitive traffic reduces the share of those 
costs that captive shippers would have to pay if the competitive traffic 
switched to truck or some other alternative. Consequently, while the 
shipper with fewer alternatives meikes a greater contribution toward the 
railroad’s joint and common costs, the contribution is less than if the 
shipper with more alternatives did not ship via rail. 
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The Staggers Rail Act further requires that the railroads’ need to obtain 
adequate revenues to be balanced with the rights of shippers to be free 
from, and to seek redress from, unreasonable rates. Railroads incur 
variable costs — that is, the costs of moving particular shipments — in 
providing service. The Staggers Rail Act stated that any rate that was 
found to be below 180 percent of a railroad’s variable cost for a particular 
shipment could not be challenged as unreasonable and authorized ICC, 
and later STB, to establish a rate relief process for shippers to challenge 
the reasonableness of a rate. STB may consider the reasonableness of a 
rate only if it finds that the carrier has market dominance over the traffic 
at issue — that is, if (1) the railroad’s revenue is equal to or above 180 
percent of the railroad’s variable cost (R/VC) and (2) the railroad does not 
face effective competition from other rail carriers or other modes of 
transportation. 


Railroad Industry Is 
Increasingly Healthy 
eind Rail Rates Have 
Generally Declined 
Since 1985, Despite 
Recent Rate Increases 


The changes that have occurred in the railroad industry since the 
enactment of the Staggers Rail Act are widely viewed as positive. In 
addition, rail rates have generally declined since 1985, even though rates 
began to increase in 2001 and experienced a 9 percent annual increase 
between 2004 and 2005— the largest annual increase in 20 years. Likewise, 
rail rates have declined since 1985 for certain commodity groups and 
routes despite some increases since 2001, but rates have not declined 
uniformly. Railroads have also shifted other costs to shippers, such as the 
cost of rail car ownership, and have increased the revenue they report as 
miscellaneous more than 10-fold between 2000 and 2005. 


Railroad Industry’s There is widespread consensus that the freight rail industry has benefited 

Financial Health Has the staggers Rail Act. Various measures indicate an increasingly 

Improved Substantially strong freight railroad industry. Freight railroads have also cut costs by 
streamlining their workforces; right-sizing their rail networks; and 
reducing track miles, equipment, and facilities to more closely match 
demand.^ Freight railroads have also expanded their business into new 
markets — such as the intermodal market — and implemented new 
technologies, including larger cars, and are currently developing new 
scheduling and train control systems. 


"Clifford Winston, .Ziereguial'ion ofNetumk Industries -What's Next? (Washington: AEI- 
Brookings Joint Center for Regulatory Studies; 2000), pp. 43-M, 
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Industry Rates Have Rail rates across the freight railroad industry have generally declined since 

Generally Declined Since 1^®^ despite a recent increase. Rates began to rise in 2001 and 

experienced a 9 percent annual increase from 2004-2005, which represents 
the largest annual increase in rates during the 20-year period from 1985 
through 2005. This increase also outpaced inflation — about 3 percent in 
2005. However, despite the^ increases, rates for 2005 remain below their 
1985 levels and below the rate of inflation.® Because the set of rail rate 
indexes we used to examine trends in rail rates over time does not account 
for inflation we also included the price index for the gross domestic 
product (GDP) in figure 1. 


®We constnicwd rate indexes to examine trends in rail rates over the 1986 to 2005 period. 
These indexes define traffic patterns for a given commodity in terms of census region to 
census region flows of that commodi^, and we calculated the average revenue per ton-mile 
for each of these traffic flows. The index is calculated as the weighted average of these 
traffic flows in each year, expressed as a percentage of the value for 1985, where the 
weights reflect the traffic patterns in 2005. By fixing the weights as of one period of time, 
we attempted to measure pure price changes rather than calculating the average revenue 
per ton-mile in each year. Over time, changes in traffic patterns could result in a 
substitution of lower priced traffic for higher priced traffic, or vice versa, so that a decrease 
in average revenue per ton-mile might partly reflect this change in traffic patterns. The r^e 
index for the overall industry was defined similarly, except that the traffic pattern bundle 
was defined in terms of broad commodity, census region of origin, and mileage block 
categories. For comparison, we also present the price index for gross domestic product 
over this period. 
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Figure 1: Trends in Industry Rail Rates, 1985-2005 
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While Generally Declining 
over the Long Term, Rates 
for Several Commodities 
Have Increased in Recent 
Years 


Elates for several commodities in 2005 remain lower than in 1985. Similar 
to overall industiy trends, rates for individual commodities have increased 
from 2004-2005. In 2005, rates increased for all 13 commodities that we 
reviewed. Figure 2 depicts rate changes for coal, grain, miscellaneous 
mixed shipments, and motor vehicles from 1985 through 2005. 
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Figure 2; Rate Changes for Coal, Grain, Miscellaneous Mixed Shipments, and Motor 
Vehicles, 1985-2005 
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Railroads Have Shifted Over 20 yeais, freight railroad companies have shifted other costs to 

Costs to Shippers shippers. Our analysis shows a 20 percent shift in railcar ownership 

(measured in tons carried) since 1987. In 1987, railcars owned by freight 
railroad companies moved 60 percent of tons carried. In 2005, they moved 
40 percent of tons carried, meaning that freight railroad company railcars 
no longer carry the majority of tonnage (see fig. 3). 


Figure 3: Tonnage Carried by Hailcar Ownership, 1987-2005 

Percentage of tons carried by railcar ownership 
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Source: QAO analysis of STB dale. 


Reported Miscellaneous 
Revenue, Including Fuel 
Surcharges, Increased Ten- 
Fold Since 2000 


In 2005 the amount of industry revenue reported as miscellaneous 
increased ten-fold over 2000 levels, rising from about $141 million to over 
$1.7 billion (see fig. 4). Miscellaneous revenue is a category in the Carload 
Waybill Sample for reporting revenue outside the standard rate structure. 
This miscellaneous revenue can include some fuel surcharges,^ as well as 
revenues such as those derived from congestion fees and railcar auctions 
(in which the highest bidder is guaranteed a number of railcars at a 


^Fuel surcharges are charges associated with recouping the cost of fuel. 
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specified date). In 2004, miscellaneous revenue accounted for 1.5 percent 
of freight railroad revenue reported. In 2005, this percentage had risen to 
3.7 percent Also, in 2005, 20 percent of all tonnage moved in the United 
States generated miscellaneous revenue. 


Figure 4: Miscellaneous Revenue Tracked in Carload Waybill Sample, 200(^2005 
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Captive Shippers Are 
Difficult to Identify 
But Concerns Remain 
and Past STB Actions 
Have Led to Little 
Effective Relief 


In October 2006, we reported that captive shippers are difficult to identify 
and STB’s efforts to protect captive shippers have resulted in little 
effective relief for those shippers. We also reported that economists and 
shipper groups have proposed a number of alternatives to address 
remaining concerns about competition - however, each of these 
alternative cipproaches have costs and benefits and should be carefully 
considered to ensure the approach will achieve the important bailee set 
out in the Staggers Act. 
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Captive Shippers Remain 
Difficult to Identify, but 
Some Measures Indicate 
Captivity Is Dropping in 
the Railroad Industry 


It remains difficult to determine precisely how many shippers are “captive” 
to one railroad because the proxy measures that provide the best 
indication csm overstate or understate captivity. One measure of potential 
captivity — traffic traveling at rates equal to or greater than 180 percent 
IWC — is part of the statutory threshold for bringing a rate relief case 
before STB.® STB regards traffic at or above this threshold as “potentially 
captive,” but, like other measures, RA^C levels can understate or overstate 
captivity.® Since 1985, tonnage and revenue from traffic traveling at rates 
over 180 percent R/VC have generally declined, (see fig. 5). In 2005, 
industry revenue generated by traffic traveling at rates over 180 percent 
EWC dropped by roughly half a percent. Tonnage traveling at rates over 
180 percent IWC dropped by a smaller percentage. 


^Another condition of bringing a rate relief case before STB is a railroad not facing effective 
competition from other rail carriers or other modes of transportation. 

®For example, it is possible for the R/VC ratio to increase while the rate paid by a shipper is 
declining. Assume that in Year I, a shipper is paying a rate of $20 and the railroad's variable 
cost is $12; the ratio — a division of the rate and the variable cost — would be 167 

percent If in Year 2, the variaible costs decline by $2 from $12 to $10 and the railroad 
passes this co^ savings directly on to the shipper in the form of a reduced rate, the shipper 
would pay $18 instead of $20. However, because both revenue and variable cost decline, 
the RA^C ratio — $18 divided by $10 — increases to 180 percent 
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Figure 5: Tonnage and revenue generated from Traffic Traveling at Rates Equal to 
or Greater Than 180 percent R/VC, 1985-2005 
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While traffic traveling at rates over 180 percent RA^C has generally 
declined, traffic traveling at rates substantially over the threshold for rate 
relief has generally increased from 1985 to 2005 (see fig. 6). This traffic 
declined in 2003 and 2004, but rose in 2005. 
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Figure 6; Tonnage Traveiing at Rates over 300 Percent R/VC, 1985-2005 
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Some areas with access to one Class I railroad aJso have more than half of 
their traffic traveling at rales that exceed the statutory threshold for rate 
relief. For example, parts of New Mexico and Idaho with access to one 
Class I railroad had more than half of all traffic originating in those same 
areas traveling at rates over 180 percent R/VC. However, we also found 
instances in which an economic area may have access to two or more 
Class I railroads and still have more than 75 percent of its traffic traveling 
at rates over 180 percent RA^C, as well as other instances in which an 
economic area may have access to one Class I railroad and have less than 
25 percent of its traffic traveling at rates over 180 percent R/VC. 


STB Has Taken Actions to 
Protect Captive Shippers 
but Efforts Have Led to 
Little Effective Relief 


STB has taken a number of actions to provide relief for captive shippers. 
While the Staggers Rail and ICC Termination Acts encourage competition 
as the preferred way to protect shippers and to promote the financial 
health of the railroad industry, they also give STB the authority to 


• adjudicate rate cases to resolve disputes between captive shippers and 
railroads upon receiving a complaint from a shipper; 
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• approve mil transactions, such as mergers, consolidations, 
acquisitions, and trackage rights; 

• prescribe new regulations, such as rules for competitive access and 
merger approvals; and 

• inquire into and report on rail industry practices, including 
obtaining information from railroads on its own initiative and holding 
hearings to inquire into areas of concern, such as competition. 

Under its ac^judicatory authority, STB has developed standard rate case 
guidelines, under which captive shippers can challenge a rail rate and 
appeal to STB for rate relief. Under the standard rate relief process, STB 
assesses whether the railroad dominates the shipper’s transportation 
market and, if it finds market dominance, proceeds with further 
assessments to determine whether the actual rate the railroad charges the 
shipper is reasonable. STB requires that the shipper demonstrate how 
much an optimally efficient railroad would need to charge the shipper and 
construct a hypothetical, perfectly efficient railroad that would replace the 
shipper’s current carrier. As part of the rate relief process, both the 
railroad and the shipper have the opportunity to present their facts and 
views to STB, as well as to present new evidence. 

STB also created alternatives to the standard rate relief process, 
developing simplified guidelines, as Congress required, for cases tn which 
the standard rate guidelines would be too costly or infeasible given the 
value of the cases. Under these simplified guidelines, captive shippers who 
believe that their rale is unreasonable can appeal to STB for rate relief, 
even if the value of the disputed traffic makes it too costly or infeasible to 
apply the standard guidelines. 

Despite STTB’s efforts, we reported in 2006 that there was widespread 
agreement that STB’s standard rate relief process was inaccessible to most 
shippers and did not provide for expeditious handling and resolution of 
complaints. The process remained expensive, time consuming, and 
complex. Specifically, shippers we interviewed agreed that the process 
could cost approximately $3 million per litigant. In addition, shippers said 
that they do not use the process because it takes so long for STB to reach 
a decision. Lastly, shippers stated that the process is both time consuming 
and difficult because it calls for them to develop a hypothetical competing 
railroad to show what the rate should be and to demonstrate that the 
existing rate is unreasonable. 

We also reported that the simplified guidelines also had not effectively 
provided relief for captive shippers. Although these simplified guidelines 
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had been in place since 1997, a rate case had not been decided under the 
process set out by the guidelines when we issued our report in 2006. STB 
had held public hearings in April 2003 and July 2004 to examine why 
shippers have not used the guidelines and to explore ways to improve 
them. At these hearings, numerous organizations provided comments to 
STB on measures that could clarify the simplified guidelines, but no action 
was taken. STB observed that parties urged changes to make the process 
more workable, but disagreed on what those changes should be. We 
reported that several shipper organizations told us that shippers were 
concerned about using the simplified guidelines because they believe the 
guidelines will be challenged in court, resulting in lengthy litigation. STB 
officials told us that they — not the shippers — would be responsible for 
defending the guidelines in court. STB officials also said that if a shipper 
won a small rate case, STB could order reparations to the shipper before 
the case was appe 2 iled to the courts. 

Since our report in October 2(X)6, STB has taken steps to refine the rate 
relief process. Specifically, in October 2006, STB revised procedures for 
deciding large rate relief cases. By placing restraints on the evidence and 
arguments allowed in these cases, STB predicted that the expense and 
delay in resolving these rate disputes would be reduced substantially. In 
September 2007, STB altered its simplified guidelines for small shippers to 
enable shippers who are seeking up to $1 million in rate relief over a 5- 
year period to receive a STB decision within 8 months of filing a 
complaint. STB also created a new rate relief process for medium size 
shipments to allow shippers who are seeking up to $5 million in rate relief 
over a 5-year period to receive a STB decision within 17 months of filing a 
complaint. Additionally, STB also stated that all rail rate disputes would 
require nonbinding mediation. 


Shipper Groups and Others 
Have Suggested 
Alternative Approaches 
That Have Costs and 
Benefits 


Shipper groups, economists, and other experts in the rail industry have 
suggested several alternative approaches as remedies that could provide 
more competitive options to shippers in areas of inadequate competition 
or excessive market power. These groups view these approaches as more 
effective than the rate relief process in promoting a greater reliance on 
competition to protect shippers against unreasonable rates. Some 
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proposals would require le^slative change, or a reopening of past STB 
decisions.'® 

These approaches each have potential costs and benefits. On the one 
hand, they could expand competitive options, reduce rail rates, and 
decrease the number of captive shippers as well as reduce the need for 
both federal regulation and a rate relief process. On the other hand, 
reductions in rail rates could affect railroad revenues and limit the 
railroads’ ability and potential willingness to invest in their infrastructure. 
In addition, some markets may not have the level of demand needed to 
support competition among railroads. It will be important for 
polic 5 Tnakers, in evaluating these alternative approaches, to carefully 
consider the impact of each approach on the balance set out in the 
Staggers Act. The targeted approaches frequently proposed by shipper 
groups and others include the following: 

• Reciprocal switching: This approach would allow STB to require 
railroads serving shippers that are close to another railroad to 
transport cars of a competing railroad for a fee. The shippers would 
then have access to railroads that do not reach their faciUties. This 
approach is similar to the mandatory interswitching in Canada, which 
enables a shipper to request a second railroad’s service if that second 
railroad is within approximately 18 miles. Some Class I railroads 
already interchange traffic using these agreements, but they oppose 
being required to do so. Under this approach, STB would oversee the 
pricing of switching agreements. This approach could also reduce the 
number of captive shippers by providing a competitive option to 
shippers with access to a proximate but previously inaccessible 
railroad and thereby reduce traffic eligible for the rate relief process 
(see fig. 7). 


'® Another proposal, articulated by economists Curtis Grimrn and Cliff Winston, calls for the 
elimination of STB. This proposal recognizes that captive shippers have likely been hurt by 
a lack of competition, but it states that allowing the Department of Justice to review rail 
mergers instead of STB and ending the potential for reregulation of the industry could lead 
railroad officials and shippers to negotiate an agreement to address remaining rail 
competition concerns. Curtis Grimm and Clifford Winston, “Competition in the 
Deregulated Railroad Industry; Sources, Effects, and Policy Issues," (AEI - Brooking 
Institution. Washington, D.C.; 2000). 
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Source: GAO. 


Terminal agreements: This approach would require one railroad to 
grant access to its terminal facilities or tracks to another railroad, 
enabling both railroads to interchange traffic or gain access to traffic 
coming from shippers off the other railroad’s lines for a fee. Current 
regulation requires a shipper to demonstrate anticompetitive conduct 
by a railroad before STB will grant access to a terminal by a nonowning 
railroad unless there is an emergency or when a shipper can 
demonstrate poor service and a second railroad is willing and able to 
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provide the service requested. This approach would require revisiting 
the current requirement that railroads or shippers demonstrate 
anticompetitive conduct in making a case to gain access to a railroad 
terminal in areas where there is inadequate competition. The approach 
would also make it easier for competing railroads to gain access to the 
terminal areas of other railroads and could increase competition 
between railroads. However, it could also reduce revenues to all 
railroads involved and adversely affect the financial condition of the 
rail industry. Also, shippers could benefit from increased competition 
but might see service decline (see fig. 8). 


Figure 8: Terminal Agreements 



Railroad 1 tracks 
I I [ I I Rayroad 2 tracks 

Railroad 1 traffic on its own tracks 
» 9 s Railroad 1 traffic on R^troad 2 tracks 

( 2 ) RaNroad 2 t^rnirral (used by Railroad 1 accordance with terminal agreement) 


Source: GAO. 


Page 1.9 


GAO-07-1245T FTei^t Railroads 





476 


• Trackage rights: This approach would require one railroad to grant access 
to its tracks to another railroad, enabling railroads to interchange traffic 
beyond terminal facilities for a fee. In the past, STB has imposed 
conditions requiring that a merging railroad must grant another railroad 
trackage rights to preserve competition when a merger would reduce a 
shipper’s access to railroads from two to one. While this approach could 
potentially increase rail competition and decrease rail rates, it could also 
discourage owning railroads from maintaining the track or providing high- 
quality service, since the value of lost use of track may not be 
compensated by the user fee and may decrease return on investment (see 
fig. 9). 
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Railroad 1 


Railroad 1 granted trackage 
rights to serve specified 
points on Railroad 2 tracks 


f f iTI Railroad 1 tracks 
[7|-~[l]r| Railroad 2 tracks 
»aisw.w Railroad 1 traffic orr its own tracks 

m « » Railroad 1 traffic on Railroad 2 tracks, per trackage rights agreement 


Railroad 1 terminal 


Shipping destinations 
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Figure 9: Trackage Rights 


“Bottleneck” rates: This approach would require a railroad to establish a 
rate, and thereby offer to provide service, for any two points on the 
railroad’s system where traffic originates, terminates, or can be 
interchanged. Some shippers have more than one railroad that serves them 
at their origin and/or destination points, but have at least one portion of a 
rail movement for which no alternative rail route is available. This portion 
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is referred to as the “bottleneck segment.” STB’s decision that a railroad is 
not required to quote a rate for the bottleneck segment has been upheld in 
federal court.” ^B’s rationale was that statute and case law precluded it 
from requiring a railroad to provide service on a portion of its route when 
the railroad serves both the origin and destination points and provides a 
rate for such movement. STB requires a railroad to provide service for the 
bottleneck segment only if the shipper had prior arrangements or a 
contract for the remaining portion of the shipment route. On the one hand, 
requiring railroads to establish bottleneck rates would force short-distance 
routes on railroads when they served an entire route and could result in 
loss of business and potentially subject the bottleneck segment to a rate 
complaint. On the other hand, this approach would give shippers access to 
a second railroad, even if a single railroad was the only railroad that 
served the shipper at its origin and/or destination points, and could 
potentially reduce rates (see fig. 10). 


"The U.S. Cofuit of Appeals for the Eighth Circuit affirmed STB decision that a bottleneck 
carrier generally need not quote a separate rate for the bottleneck portion of the route. 
Mid-American Energy Co. v. Surface Transportation Board, 169 F. 3d 1099 (8th Cir.: Feb. 
10, 1999). The D.C. Circuit affumed STB holding that separately challengeable bottleneck 
rates can be required whenever a shipper has a contract over the nonbottleneck segment of 
a through movement. Union Pacific Raihvad v. Surface Transportation Board, 202 F. 3d 
337 (D.C. Cir.: 2000). 
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Figure 10: Bottleneck Rates 



♦ Paper barriers: This approach would prevent or, put a time limit on, paper 
barriers, which are contractual agreements that can occur when a Class I 
railroad cither sells or leases long term some of its track to other railroads 
(typically a short-line railroad and/or regional railroad). These agreements 
stipulate that virtually all traffic that originates on that line must 
interchange with the Class I railroad that originally leased the tracks or 
pay a penalty. Since the 198(te, approximately 500 short lines have been 
created by Class I railroads selling a portion of their hnes; however, the 
extent to which paper barriers are a standard practice is unknown because 
they ai*e part of confidential contracts. When this type of agreement exists, 
it can inhibit smaller railroads that connect with or cross two or more 
Class I rail systems from providing rail customers access to competitive 
service. Eliminating paper barriers could affect the railroad industry’s 
overall capacity since Class I railroads may abandon lines instead of 
selling them to smaller railroads and thereby increase the cost of entering 
a market for a would-be competitor. In addition, an officii from a railroad 
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association told us that it is unclear if a federal agency could invalidate 
privately negotiated contracts (see fig. 11). 



StH)tce;QAO. 
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STB Has Taken Steps 
to Address Problems, 
but Actions Are Too 
Recent to Be 
Evaluated 


STB has taken some actions to address our past recommendations, but it 
is too soon to determine the effect of these actions. In October 2006 we 
reported that the continued existence of pockets of potential captivity at a 
time when the railroads are, for the first time in decades, experiencing 
increasing economic health, raises the question whether rail rates in 
selected markets reflect justified and reasonable pricing practices, or an 
abuse of market power by the railroads. While our analysis provided an 
important first step, we noted that STB has the statutory authority and 
access to information to inquire into and report on railroad practices and 
to conduct a more rigorous analysis of competition in the freight rail 
industry. As a result, we recommended that the Board undertake a 
rigorous analysis of competitive markets to identify the state of 
competition nationwide and to determine in specific markets whether the 
inappropriate exercise of market power is occurring and, where 
appropriate, to consider the range of actions available to address such 
problems. 


STB initially disagreed with our recommendation because it believed the 
findings underlying the recommendation were inconclusive, their on-going 
efforts would address many of our concerns, and a rigorous analysis 
would divert resources from other efforts. However, in June 2007, STB 
stated Chat it intended Co implement our recommendation using funding 
that was not available at the time of our October report to solicit proposals 
from analysts with no connection to the freight railroad industry or STB 
proceedings to conduct a rigorous analysis of competition in the freight 
railroad industry. On September 13, 2007, STB announced that it had 
awarded a contract for a comprehensive study on competition, capacity, 
and regulatory policy issues to be completed by the fall of 2008. We 
commend STB for taking this action. It will be important that these 
analysts have the ability that STB has through its statutory authority to 
inquire into railroad practices as well as sufficient access to information to 
determine whether rail rates in selected markets reflect justified and 
reasonable pricing practices, or an abuse of market power by the 
railroads. 


We also recommended that STB review its method of data collection to 
ensure that all freight railroads are consistently and accurately reporting 
all revenues collected from shippers, including fuel surcharges and other 
costs not explicitly cjq)tured in all railroad rate structures. In January 
2007, STB finalized rules that require railroads to ensure that fuel 
surcharges are based on factors directly affecting the amount of fuel 
consumed. In August 2007, STB finalized rules that require railroads to 
report their fuel costs and revenue from fuel surcharges. While these are 
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positive steps, these rules did not address how surcharges are reported in 
the Caiioad WaybiU Sample. In addition, STB has not taken steps to 
address collection and reporting of other miscellaneous revenues — 
revenues deriving from sources other than fuel surcharges. 

As stated earlier, STB has also taken steps to refine the rate relief process 
since our 2006 report. STB has made changes to the rate relief process that 
it believes will reduce the expense and delay of obtaining rate relief. While 
these appear to be positive steps that could address longstanding concerns 
with the rate relief process, it is too soon to determine the effect of these 
changes to the process, and we have not evaluated the effect of these 
changes. 


Mr. Chairman, this concluded my prepared statement. I would be happy to 
respond to any questions you or other Members of the Committee may 
have at this time. 


Contact and For questions regarding this testimony, please contact Jay Etta Z. Hecker 

on (202) 512-2834 or hockei;i@gao.gov. Individuals making key 
AcknOWlsdgGinCntS contributions to this testimony include Steve Cohen (Assistant Director), 
Yumiko Jolly, and John W. Shumann, 
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Member of National Association of Wheat Growers Budget Committee 

before 

the House Committee on Transportation and Infrastructure 
at a Hearing to Review Rail Competition and Service 
Sept. 25, 2007 


Mr. Chairman and Members of this Committee, my name is Wayne Hurst, I am a wheat, sugar 
beet, potato, feed barley, alfalfa, silage com and dry edible bean producer from Burley, Idaho, 
and a past president of the Idaho Grain Producers Association (IGPA) and a member of the 
National Association of Wheat Growers' Budget Committee. 

I am honored and pleased to be here today on behalf of the Alliance for Rail Competition (ARC) 
and the agricultural community. The members of the Alliance for Rail Competition include 
utility, chemical, manufacturing and agricultural companies and agricultural organizations. 
Producers of commodities as wide ranging as soybeans, dry beans, lentils, rice, barley, peas and 
sugar beets all have expressed concerns similar to those 1 will share with you today. Together, 
these organizations represent growers of farm products in more than 30 states. 

Wheat growers know that an effective railroad system is necessary for the success of the wheat 
industry. However, they continue to face many problems with rail rates and service. Over time, 
rail customers in the United States have grown more captive. As c aptivity levels have risen, a 
larger and larger share of the cost of transportation has been shifted to rail customers and state 
and local governments. Helping our members find solutions to rail freight problems remains a 
top priority for both IGPA and NAWG, leading to our alliances with ARC and many other 
commodity coalitions and to our support of H.R. 2125, which would provide a number of 
remedies to rail shippers. 

Effects of Growing Rail Captivity 

Since the passage of the Staggers Rail Act of 1980, the degree of captivity in many wheat 
growing regions has increased dramatically, and America's farmers continue to experience both 
unreliable service and higher freight rates. We have had continuing rail equipment shortages 
since the railroads started aggressively consolidating and merging in the early 1990s. Producers 
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know that increasing the breadth of crop production on farms can lead to greater efficiency and 
higher income but, rather than a focus on diversity, railroad companies view efficiency as 
hauling larger and larger movements of a single grade crop from a single origin to a single 
destination. Rail investment in grain movement has been shifted to the grain merchandiser and 
farm producer while the service level for less-than-trainload movements continues to 
deteriorate. We see value-added agriculture having to invest in rail rolling stock to ensure 
adequate equipment supply, yet when railroad service levels do not meet railroad -supplied 
schedules, agriculture is frequently called upon to even further increase investment in railroad 
rolling stock. 

Twenty years ago, there were multiple transcontinental railroads servicing agricultural regions. 
Today, however, whole states, whole regions and now whole industries have bee ome 
completely captive to single railroads as a result of many railroad mergers. In the wheat 
industry alone there are substantial pockets of captivity in Texas, Oklahoma, Arizona, 

Colorado, Kansas, Nebraska, Wyoming, Idaho, South Dakota, Mirmesota, North Dakota, 
Oregon, Washington and Montana. Because of these pockets of captivity, the cost of 
transporting grain can represent as much as 1/3 (or higher) of the overall price a producer 
receives for his or her grain. This cost comes directly from a producer's bottom line. It is 
important to keep in mind that producers, unlike other businesses, cannot pass their costs on; as 
price takers and not price makers, producers bear all transportation costs both to and from the 
farm and from the elevator to the processor or export terminal. 

Rail captivity has led to rail rates in the Northern Plains that have increased 40 percent faster 
than the Rail Cost Adjustment Factor including producHvity unadjusted. Rail rates in Montana 
and North Dakota are between 250 and 450 percent of variable cost - far above the Surface 
Transportation Board's "threshold of unreasonableness," currently 180 percent. Though these 
are among the highest freight rates in the nation, agriculture rail rates in excess of 250 percent 
more than variable cost can be found in virtually all of the states that have captivity issues. 

Service also continues to be a major issue in farm country. During the 2003 car shortage, data 
produced by Burlington Northern Santa Fe (BNSF) showed that the most captive areas on the 
system were singled out for the highest level of past due grain orders. Of the 22,147 cars that 
were past due, more than 70 percent of the past due orders were in the captive northern tier 
states of Montana, Minnesota, North Dakota and South Dakota, though this area of the country 
makes up less than 20 percent of that rail system. 

In October, the Government Accountability Office issued a report, GAO 07-94, Freight Railroads 
- Industry Health Has Improved, But Concerns About Competition and Capacity Ought to Be 
Addressed, available in full at http://www.gao.gov/new.items/d0794.pdf. confirming what we in 
the captive shipper industry have been stating for years: those areas that are captive pay the 
highest freight rates yet receive some of the worst service. 
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Wheat Is On The Ground In The Grain States - and More Harvesting To Do 

Dusty Tallman, chairman of NAWG's Domestic Policy and Infrastructure Committee, from 
Brandon, Colo., who was scheduled to testify at this hearing but was unable to be here after it 
was rescheduled, wanted me to talk about Colorado's transportation woes for this hearing. 
Following wheat harvest in July of this year, there were more than 10 million bushels of 
Colorado wheat stored on the ground primarily in areas where there was a lack of adequate rail 
service - captive branch line areas. Colorado did not experience a record crop - while the 2007 
Colorado winter wheat crop was above average at 87.75 million bushels, it was well below the 
all-time record crop of 134.55 million bushels, produced in 1985, and the most recent high of 
103.2 million bushels in 1999, and was smaller than wheat crops produced in 10 of the last 28 
years. Yet millions of bushels sat on the ground because they were produced in areas served by 
single railroads with no rail-to-rail competition - areas we call captive. 

Since 80 percent of Colorado's winter wheat moves by rail to export position in the Gulf of 
Mexico and the Pacific Northwest - too far to truck - the railroads know wheat on the ground 
will stUl be there when they get ready to move it. While U.S. wheat prices are at record highs, 
Colorado producers and elevator operators are being shut out of the market because they are 
located on captive rail lines. Compounding this problem is that the corn and millet harvests are 
just beginning and these commodities cannot be stored on the ground. The lack of rail cars 
creates an economic embargo on Colorado wheat producers, keeping them from fully 
participating in these record high prices. I am advised by Darrell Hanavan, executive director 
of Colorado Wheat Administrative Committee, that this has resulted in wider basis than normal 
and a loss of 25 to 50 cents per bushel to wheat producers. I am also hearing reports that 


3 



490 


producers caiuiot deliver wheat to elevators because they are plugged , and these producers are 
contemplating storing their millet and com crops on the ground because their farm storage is 
full - and there may not be any relief in sight until December or January. 

I am also advised that, along with Colorado, there is wheat being stored on the ground in South 
Dakota, North Dakota, Montana, Idaho and Washington. In order to create wealth for farm 
producers, we need to ship what we produce. In Idaho, more than 50 percent of our wheat is 
shipped into export chaimels. The elevator I sell to has told me that delays in service have 
threatened their existence because railroad delays cause cash flow problems. This company is 
one of the more progressive merchandisers aroimd but, at times they carmot sell and deliver the 
wheat they buy because the railroad doesn't provide cars as promised. This company is one of 
the pioneers in identity-preserved wheat marketing, which matches wheat varieties and 
characteristics to individual customer's specific needs. Shipments in smaller lots like identity- 
preserved wheat are not what the railroads demand in their business model, yet the identity- 
preserved business practice holds one of the future keys for American agriculture to maintain 
market position in the world. 

When the railroad decided it didn't want to haul sugar beets about 10 years ago, it just quit 
hauling and now, with one exception, all beets in Idaho have been forced to truck. In the potato 
industry, we supplied potatoes to the JR Simplot plant in Heybum, Idaho, for many years until 
the plant was shut down several years ago and moved to Canada, meaning the loss of hundreds 
of local jobs. Mr. Simplot told us the reason was high freight costs and, indeed, most of the 
shipment of frozen and fresh potatoes in my area today has been forced to trucks. 

It is important to realize that rural communities need access to world markets to bring wealth 
back to our communities. Without reliable, equitable and efficient rail service, we cannot access 
and compete in that world market. 

From Idaho, as the GAO report and our data show, we pay some of the highest freight rates 
because we are captive in our region to a single railroad. The actions of this single railroad have 
forced more and more farm product into trucks hauling further and further each year. 

Grain Rail Rates 


The GAO report I referenced earlier found that the entirety of the western United States is 
served by one or two railroads. Large areas shaded in black in Figure 12, ’ below, illustrate the 
portions of Oregon, Idaho, Montana North Dakota, South Dakota, Colorado, Texas, Oklahoma 
and Arkansas that are served by a single railroad. 


> GAO Report 7-94 Freight Railroads, Industry Health Has Improved, but Concerns about Competition 
and Capacity Should Be Addressed, Page 26 
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Figure 12: Nisnber ol Clan ■ Rallruds Serving EconMnIe Areaa, 2004 



Additionally, the GAO showed that aU industry tonnage originating with access to one Class I 
railroad mirrors the previous graph - Figure 13’, 


Figure 13: Parcanlag* of AIIIttduatryTonnagaOrigiiMtng In Economic nlih Accaaa loOna CUaa I Railroad, 2004 



The GAO pulls these observations together with Figure 18, which shows changes in tonnage 
traveling at rates over 300 percent RA^C from 1985 to 2004^. 


2 Ibid, Page 27 
^ Ibid, Page 34 
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Page 35 of the GAO report confirms what wheat and barley producers experience everyday. 


Figure 19: Long-distance Grain Route Changes in Percentage of Tonnage Traveling 
at Bates over 300 Percent R/VC, 1985-2004 

Percentage 

70 



Year 

— Minot economic area to Portland economic area 

Billings economic area to Portland economic area 


Boutco; <3AO BnaiysiB ot STB data. 
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Finally, the GAO report correctly establishes the link between single railroad access and 
elevated percentage of tonnage above the threshold for rate relief. 
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Figure 20: Overlap between Percentage of Tonnage over Threshold for Rate Relief and Access to Only One Class I Railroad 


Our consultant's* research of IWC levels on grain from the western growing areas confirm 
what the GAO found. (Please see the 2006 Montana Rail Grain 

Transportation Survey and Report, prepared for the Montana Rail Service Competition Council 
and A Joint Survey and Analysis by the Montana Department of Transportation and Whiteside & 
Associates, at: http://rscc.mt,gov/docs/Rail Grain Transp Survey 2006 Final 05 22 07.pdf ) 

In examining the R/VC levels on rates to common destinations of the Pacific Northwest, we find 
large areas moving at rates considerably above the threshold. The chart below shows that areas 
where little or no rail-to-rail competition exists are exposed to much higher R/VC, in hne with 
the GAO study. This graph shows points in Montana, Idaho, South Dakota and North Dakota 
that experience R/VC levels upwards to 300 percent. This analysis can be done for points in all 
parts of the grain growing areas of the country. 


* Whiteside & Associates, Billings, Mont. 
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A liistorical look of the RA^C ratios for various markets further confirms the conclusion 
presented by the GAO. The chart below shows that, between 2003 and 2006, without fuel 
surcharges, R/VC ratios were well in excess of the threshold on movements from origins all over 
the Plains to the Pacific Northwest. If railroad-applied fuel surcharges were added to these 
states, the RA^C ratios would be even higher. 
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Examination of R/VCs from 2003-2006 into the Gulf Coast destinations from the states that 
market into these destinations finds a similar story. Origin states including Colorado, Kansas, 
Nebraska, Oklahoma and Texas routinely see wheat rates well above the threshold and some as 
twice as high as the threshold level. 
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The highest R/VC historical numbers can be found in the movements into the Twin Cities over 
the Northern Plains. The chart below illustrates where one can find rates as high as 500+ percent 
RA^C over the 2003-2006 period. In all of these examples, we did not select certain points but 
found that the analysis agreed with the GAO report that the trend is all over affected states. 
Here the affected states (which also have little or no raU-to-rail competition) are Idaho, 
Minnesota, Montana, North Dakota and South Dakota. 
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What is clear is that the areas of the country served by single and dual rail are experiencing 
increasing rate levels that are not found in areas that have some rail-to-rail competition. 
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Revenue/Variabie Coat On 26>-110 (BNSF) and 1-91 (UP) Car Wheat Shipments w/ Fuel 
Surcharge to Pacific Northwest Destinations from NE Origins 


Lincoln, NE Superior NE Crawford, Gurley, NE Hemmgford. Lorenzo. NE Nonpareil, Ravenna. Sutherland, 

NE NE NE NE NE 

Q 


Perhaps not noticed by the GAO, however, was the timing of the sharp increase in the 
percentage of tonnage traveling at rates over 300 percent of revenue to variable costs, which 
began rapidly increasing in 1997-1998 at the same time the Surface Transportation Board 
allowed the BNSF merger and the Union Pacific/Southem Pacific merger - mergers that 
eUminated the last vestiges of rail competition in the western U.S. 

While one might debate the exact level of the RA^C costs with railroad experts, what is 
indisputable is the highest RA^C is found in the captive areas in Arizona, CaUfomia, Colorado, 
Idaho, Kaivsas, Minnesota, North Dakota, Nebraska, South Dakota, Oklahoma, Oregon, Texas 
and Washington. We also know that the grain experience is mirrored in coal, silic a, sand, 
plastics, chemicals and many other industries covering the width and breadth of this country, 

I would echo what ARC wrote in comments in STB's Ex Parte 665, "At every turn, [grain 
producers] face Board-created barriers to reasonable rates, adequate service, and rail to rail 
competition that the STB shows little inclination to remedy. In these and other respects, the 
promise of the Staggers Rail Act is belied by the way its provisions have been interpreted by the 
ICC and STB, so as to insulate the railroad industry from effective regulatory oversight and 
from marketplace discipline." 
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The Transportation Cost Shift 

The IGPA, NAWG , ARC and farm producers across the country recognize the need of railroads 
to make adequate return, but remain concerned that the Surface Transportation Board has not 
focused on the price being paid by producers and has not seen fit to provide reasonable 
remedies to guard against market abuse. The evidence presented by GAO studies in 2006, 2002 
and 1999 all point to the same conclusion - that the STB is not adequately protecting large parts 
of the country from market abuse where no competition exists. 

Railroads' claims to this Committee and to the Surface Transportation Board that their rates are 
falling neglect the fact that costs are being shifted to agricultural producers in captive areas. 
Transportation costs, therefore, for farm producers and state governments are actually rising. 

One of the most comprehensive studies on the effects of this cost shifting was conducted by the 
Montana Department of Transportation and Whiteside & Associates in March 2006 
( http://rscc.mt.gov/docs/Rail Grain Transp Survey 2006 Final 05 22 07.pdfl . The report came 
to eight conclusions; 

1. Grain is being hauled farther and farther over the state and county highway 
systems. 

2. The majority of farm producers have experienced increasing hauling distances 
over the past 10 to 20 years. More than 70 percent of Montana grain producers 
are hauling their products farther than they were 10 years ago, and 100 percent 
of those hauling farther than 10 years ago are also hauling farther than they were 
20 years ago. This trend reflects the transition to a smaller number of elevators 
located in the state. Distances to local elevators continue to increase in all of the 
Plains states; data from all respondents shows an average one-way haul today of 
37.19 miles compared to an average haul of 17.35 miles 10 years ago (an increase 
of 114 percent) and 9.69 miles 20 years ago (an increase of 285 percent). 

3. Those farm producers experiencing increased haulage are hauling more than 
three times as far as those farm producers who have not experienced any 
increased hauling distances. 

4. The non-wheat crops are experiencing significantly greater hauling distances 
even than wheat crops, further burdening alternative and rotational crop 
practices. 

5. Some counties show average hauling distances upwards of 80 miles. 

6. The 2006 harvest in Montana could be best described as a tale of two cities - with 
winter wheat showing average to above average yields and spring wheat, 
durum, barley, pulse, peas and lentils showing average to below average yields. 

7. The vast majority of farm producers have the capability to store most, if not all, 
of their grain production. 

8. Even with the diversity of yields, most Montana farm producers experienced 
elevator pluggings multiple times during harvest due to lack of rail cars. 
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This all adds up to an increase in the portion of transportation costs being borne by farm 
producers and the state as railroads continue their push to serve fewer and fewer facilities. As 
there are fewer, smaller elevators serving as the principal markets for rotational, pulse and non- 
wheat crops, farm producers have to pursue markets for their crops farther and farther away 
from their farms, meaning more and ever distant trucking. 

Captive shippers also continue to suffer car and service disruption. Shippers that order rail cars 
well in advance are still experiencing delays after promised delivery dates. This can and does 
cause major problems during and after harvest and costs both the farm producer and elevators 
loss of income. 

The high rates and lack of service continue to be especially frustrating for producers in our 
northern wheat growing states who need only look across the border to see a much more 
effective system. Canadian freight rates on wheat westbound - right across the border - are only 
2/3 of the rail rates our growers pay in Montana. U.S. wheat growers produce some the highest 
quality wheat in world, yet are often rendered residual suppliers against their Canadian 
counterparts and find themselves at a significant competitive disadvantage in both domestic 
and foreign markets because of these shipping issues. 

There is currently no effective regulatory body to address these frustrations and complaints. 

The Surface Transportation Board does not balance the needs of shippers and the railroads. In 
fact, we believe the STB has abandoned its lawfully designated role as a regulator of railroads. 

Fixing the Problem 

Railroad market power should not foreclose access to otherwise competitive grain elevators, 
ports, coal mines or chemical plants. 

The railroads' common carrier obligation and historic concerns about discrimination are related 
issues that should be re-examined. 

Is it really the case that a railroad is free to decide which of two similarly-situated shippers 
succeeds and which one fails, so long as every mile of track over which they are served is 
not identical? 

Is it really in the public interest for railroads to force industry consolidation, 
notwithstanding the demise of smaller elevators, mines, power plants and factories 
nationwide, because unit train service is more efficient? 

Should inter-modal freight always displace bulk freight for an extra penny a ton in profit? 

We have reports of railroads raising their rates just to drive off unwanted rail traffic, thereby 
abandoning common carriage. We also have reports of the railroads refusing to service 
locations that the railroads deem operationally unacceptable. The result appears to be that 
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railroad market power is being exerted to create haves and have -nots in the shipping 
community. 

Conclusions 


Agricultural growers together with the members of the Alliance for Rail Competition truly 
believe that a healthy and competitive railroad industry is essential for their continued viability. 
However, with poor service, a lack of available cars, increased rail rates and a regulatory agency 
that does not meet the needs of shippers, it is increasingly difficult for agricultural producers to 
remain competitive in a world marketplace. 

We believe that the goverrunent needs to be the facilitator and the catalyst for increasing 
competition in this historically strong industry. We believe the railroad industry can survive 
and prosper in a competitive environment and, indeed, we know from history that competition 
breeds innovation and efficiency. In light of the horrific situation U.S. grain producers are facing 
with major railroads imable to meet common carrier obligations all over the nation, it is time 
that public policy in this area needs to be reexamined. The Alliance for Rail Competition and 
the agricultural community believe the STB and its predecessor, the ICC, have failed to protect 
the interests of the captive rail shippers as the Staggers Rail Act intended. 

Wheat growers and other producers, along with members of ARC, believe that both railroads 
and shippers would be better off with more competition in the marketplace, and they support 
provisions in H.R. 2125, a bill that calls for increasing competition without increasing 
regulation. We fervently believe that final offer arbitration as outlined in H.R. 2125 will provide 
a host of benefits where competition cannot physically be created. Providing for "final offer" 
arbitration and the removal of "paper barriers" will restore balance to the commercial 
relationship between the railroads and their customers. 

We in agriculture and the members in ARC believe this legislation will improve rail 
transportation by providing fairness and opeimess in the negotiations between railroads and 
their customers over rates and service. By simply requirin g railroads to provide rates to their 
customers between any two points on their system, many additional rail customers will gain 
access to the benefits of rail transportation competition. 
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Name; Terry Huval 

Address : 1 3 1 4 Walker Road 

Lafayette, LA 70506 

OrganizationiLafayette Utilities System and the 
American Public Power Association 
Phone: 337 291 5804 


Testimony of Terry Huval 
Director, Lafayette Utilities System 
Lafayette, Louisiana 
Before the 

House Transportation and Infrastructure Committee 
Hearing on Rail Competition and Service 

Mr. Chairman and Members of the Committee, My name is Terry 
Huval, and I serve as the Director of the Lafayette Utilities System (“LUS”). I am 
also appearing here today on behalf of the American Public Power Association 
(APPA). I currently serve as the Chairman of APPA’s Board of Directors. I 
appreciate the opportunity to participate in this hearing to discuss the current state 
of competition and service in the railroad industry. 

This is the second time I’ve had the privilege to testify before this 
Committee on rail customer matters. In the spring of 2004, 1 testified before the 
Railroad Subcommittee on the significant problems LUS was facing in obtaining 
reasonable rail rates. I wish I could tell you today that the railroad competitive 
and service situation is better today than it was three years ago when I appeared 
before the Committee. Unfortunately, things are not better. In fact, things have 
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grown substantially worse, and I believe there is more need than ever for Congress 
to step in and address these important issues. 


I. LUS’S COAL-FIRED GENERATING ASSETS 
AND IT’S RELIANCE ON THE RAILROADS 

LUS is publicly owned and operated, and is a part of the City of 
Lafayette, Louisiana, a relative small community located approximately 135 miles 
northwest of New Orleans. LUS exists to serve the electric power and other utility 
service needs of the approximately 120,000 citizens and business owners in 
Lafayette. LUS is committed to providing electricity to the citizens and 
businesses of Lafayette at the lowest possible cost and the highest reliability of 
service. 

While LUS owns a mix of coal- and gas-fired electric generation on 
which it relies to meet customer demand, the majority of our power is derived 
from the 523 Megawatt coal-fired Rodemacher Power Station Unit No. 2 located 
in Boyce, Louisiana. LUS is a 50 percent owner of the Rodemacher plant, the 
remainder of the facility is owned by CLECO Corporation, an investor-owned 
utility in Louisiana, and 5 municipalities in Louisiana through their membership in 
a joint action agency. This Rodemacher coal unit has been in operation since 
1982. LUS has no other viable, economic options to replace its baseload 
Rodemacher power from any on- or off-system electric generating sources. 
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The Rodemacher plant’s co-owners obtain the coal used at 
Rodemacher from mines in the Wyoming Powder River Basin (PRB) and 
collectively purchase approximately 2 million tons of coal annually for use at 
Rodemacher. The only practical way to transport this coal from Wyoming to 
Rodemacher (a distance of over 1,500 miles) is by rail. To facilitate our rail 
deliveries, the Rodemacher co-owners have obtained and maintain, at our own 
expense, four (4) train sets of coal cars (over 482 cars).’ 

II. LUS’S RAIL COMPETITION CONCERNS 

LUS is a classic captive shipper. The Rodemacher station is served 
by only one railroad, the Union Pacific Railroad Company (UP). LUS 
theoretically has competition for much of its Rodemacher rail service. Two 
railroads originate coal in the PRB, the UP and the BNSF Railway Company 
(BNSF). In this respect, BNSF and Kansas City Southern Railway Company have 
connecting rail lines in place covering approximately 99 percent of the 1,500 miles 
between the PRB coal mine origins and Rodemacher. However, we are captive to 
UP at destination which serves the last 20 miles into the plant in Boyce. 

UP uses its monopoly “bottleneck” control over rail line facilities at 
plant destination to extend its 20 miles of monopoly power to the entire 1,500 
miles of the route from the PRB to Rodemacher. In other words, UP’s exclusive 

‘ Also, as explained below, in order to facilitate improved Rodemacher rail 
service, and mitigate against recent railroad service lapses, LUS is spending 
millions of additional dollars on new railcar equipment. 
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control of one percent of the involved essential rail lines enables UP to control 100 
percent of the Rodemacher movements. How does UP do this? Rodemacher is 
only able to get one rate for service that locks it to the UP: a rate for the entire 
PRB-to-Rodemacher trip. UP’s policy is to refuse to provide separate rates for the 
1,480 mile competitive segment of our movement and the 20 miles of the captive 
movement. This renders Rodemacher captive to UP for the entire origin-to- 
destination trip. 

A. The Price of Captivity - Then and Now 

The cost of coal transportation is one of the single largest LUS 
electric generation cost items. In my testimony to the Railroad Subcommittee in 
2004, 1 explained that, because LUS is subject to a railroad monopoly, LUS paid 
substantially higher coal transportation prices than other western coal 
transportation customers that enjoyed effective origin-to-destination rail 
competition. At the time, publicly available information suggested that our 2004 
transportation prices were at least 50% higher, on a mileage adjusted basis, than 
rates where there is rail-to-rail competition for long-haul western coal train 
deliveries. 

1 emphasized in my prior 2004 testimony that, for Lafayette, 
Louisiana, this lack of railroad competition translated into approximately $5 to $6 
million dollars per year (approximately 20% of the total cost of delivered coal in 
2004) in “captivity payments” - the difference between what we pay our existing 
rail carrier compared to what we would pay if we enjoyed railroad competition. 
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These higher payments were and are included in LUS’ customers’ monthly 
electric bills and cause higher utility bills both for individuals and for the 
businesses in Lafayette. 

Unfortunately, since the time of my last testimony, the economic 
impact of LUS’s railroad captivity problem has significantly worsened . LUS’s 
last contract with UP expired at the end of calendar year 2005. We approached 
UP and attempted to negotiate reasonable rates and terms for our Rodemacher 
service. Unfortunately, UP refused to meaningfully negotiate new terms with us. 
Rather, UP presented LUS with its new “Circular 111” rates and terms for 
Rodemacher service. These rates and terms were not negotiable. We were left 
with little choice but to accede to UP’s demands because of their monopoly 
control over LUS. 

LUS pays significantly higher rates today under UP’s new public 
pricing scheme than in 2005. LUS’s 2007 rates are approximately 26 percent 
higher than 2005 levels . Further, UP refused to provide us with any effective 
service guarantees, which we always had under our prior contractual arrangements 
with UP. To add insult to injury, our rail service has generally deteriorated since 
2004, as UP has suffered well-known PRB coal delivery problems in 2005-2006. 
Thus, LUS is saddled with paying much higher rail rates with no service 
guarantees, and virtually no ability to seek compensation for UP’s service failures. 
In response to these UP delivery failures, Lafayette has taken extraordinary 
measures to help ensure an adequate coal supply. As examples, LUS had to buy 
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barge-delivered coal from Venezuela and truck lignite from Northwest Louisiana 
to help shore up its fuel inventory needs. 

This lack of service commitment, combined with the recurring 
service problems UP has experienced in recent years, has left LUS with little other 
choice but to spend additional public monies in an attempt to address the situation. 
LUS has always obtained and provided the private railcars that are utilized by UP 
for LUS’s Rodemacher service. However, in an effort to mitigate against UP’s 
recent service slowdowns, and to help ensure that we are in the best position 
possible to meet the Rodemacher plant’s annual coal requirements, we are 
acquiring new aluminum railcars to replace our older steel railcars. By using the 
lighter weight aluminum cars, more coal per trainload can be shipped while 
staying within gross weight limits. LUS expects to spend approximately $19 
million on these new railcars, which we hope will assist UP to deliver more coal to 
Rodemacher in a timely matter, and meet Rodemacher’s annual coal volume 
requirements. But there are no guarantees and we are receiving little in return 
from UP for making these expensive changes that produce considerable operating 
expense savings for UP. These are significant costs for a small utility that LUS 
would not need to incur if it was otherwise receiving reliable service and/or was 
able to obtain reasonable guaranteed service standards from UP. 

In sum, in 2004, LUS was paying uncompetitive high rates to its 
monopoly railroad service provider. Today, those rates have Increased 
significantly, and our service situation has deteriorated. That has led LUS to 
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spend even more money on railroad equipment in an attempt to improve railroad 
service. The Citizens of Lafayette, Louisiana are essentially being asked to pay 
more for less service, and there does not appear to be any end in sight to the 
problem. 

LUS is not the only railroad customer experiencing significant issues 
with regard to the railroads. Attached to this testimony is an Issue Brief and an 
Action Alert recently prepared by APPA describing the problems that many, if not 
all public utilities are experiencing today with regard to rail rates and service. 

This problem is of national significance, and it affects millions of electric utility 
ratepayers who must pay the monopoly rate demands being made by the railroads, 
and who have experienced considerable economic harm in recent years because of 
railroad service failures. I respectfully request that these APPA materials be 
included in the record along with my written testimony. 

B. The Need to Address the Railroad Problems 

LUS is extremely concerned that UP will continue to attempt to 
exploit LUS because of our captivity to the railroad. Something needs to be done. 
Our customers are paying unnecessarily high electricity prices because our coal- 
fired generating facility is served by a single railroad. 

1. The Need for Effective Regulation 

Actions by monopolists to restrict competition, raise prices, and 
remove meaningful service standards raise serious anticompetitive concerns, and 
inhibit our ability to achieve reasonable rate and service terms for Rodemacher. 
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Basic economic principles instruct that markets works best and create value where 
competitors openly and aggressively compete for business — and not where 
carriers openly dictate rate and service terms. Where there is a lack of effective 
competition in the marketplace, there is a need for strong regulatory backstop 
protections to protect the public. 

Unfortunately, the STB has effectively ignored the need for 
substantive administrative relief. STB rate case litigation costs are extraordinarily 
high, approximately $4-$5 million for the complaining customer, and rate cases 
take two to three years to litigate. Additionally, the recent STB rate case decisions 
raise serious questions about whether the regulators have skewed the governing 
“stand-alone cost” (SAC) standards in a manner that has eviscerated the 
effectiveness of regulatory backstop protections afforded under the law. For those 
that bring cases, the trend of STB decisions in recent years has been one-sided in 
the direction of sanctioning abusive rail rate practices, and there has been very 
little evidence of balanced decisionmaking. At best, the STB has set the bar for 
meaningful captive shipper relief inordinately high. 

Additionally, even where partial or potential competition exists, such 
as bottleneck situations, regulatory policy allows railroads to neutralize it, rather 
than shippers to competitively utilize it. The railroads are able to get away with 
these anti-competitive rate practices, in part, under the STB’s so-called 
“Bottleneck” decision. That decision sanctions the rail carriers’ practice of 
refusing to provide separate rates over bottleneck line segments. This enables 
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railroads to exploit their monopoly power over bottleneck rail line facilities as 
described above. The result is that the Rodemacher station and in turn the citizens 
and businesses of Lafayette are captive to UP and is subject to UP’s monopoly 
pricing power. Many other shippers are similarly situated. 

In the past, LUS and its Rodemacher co-owners have explored 
constructing facilities that would allow direct alternative rail providers access to 
Rodemacher. In our case, any such access would most likely entail construction 
of a prohibitively expensive rail bridge or conveyor system across the Red River 
and Interstate 49. It seems absurd that current federal transportation policy would 
require small municipal entities like LUS to even study such projects when other 
alternatives make much more sense, such as, for example, requiring our existing 
carrier to transport our coal the 20 miles from Alexandria, Louisiana to 
Rodemacher at a fair price. With such a legal requirement, there would be no 
need for us to consider construction of costly, duplicative second carrier access 
facilities at a cost that would be passed on to our electric customers. 

Moreover, in today’s market environment, it appears that “build-out” 
options have been effectively neutralized. That is because UP and BNSF are no 
longer effectively competing for western coal service. UP and BNSF have each 
announced “public pricing” programs to apply on PRB coal movements upon the 
expiration of existing contracts, to apply on both “competitive” and captive traffic. 
Those programs, implemented under UP Circular 1 1 1 and BNSF Tariff 90068, are 
characterized by higher rates and an absence of meaningful service standards. 
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Through UP and BNSF’s new public pricing programs, the carriers 
appear to have essentially adopted a “take it or leave it” approach to negotiations. 
Both carriers also acknowledge that the goal of these new programs is to increase 
carrier revenues at the expense of railroad consumers. Thus, even if LUS were to 
take the extraordinary step of spending millions of dollars on an expensive new 
build-out line to reach competitive connections, there is little reason for us to 
believe that our overall transportation costs would be reduced or that our 
investment in new rail facilities could be recovered, 
in. WHAT CAN CONGRESS DO TO ADDRESS THE PROBLEM? 

As explained, all appearances are that the STB today is not receptive 
to complaints seeking rate reductions, and that the prevailing regulatory 
environment is characterized by an absence of effective regulation. Under the 
standard “utility model” that LUS and many other electric utilities are regulated 
under today, any rate increase requests must be fully cost-justified and approved 
by regulators prior to implementation. This model is turned on its head when it 
comes to the regulation of railroads. Railroads are able to unilaterally impose rate 
increases on its monopoly customers without providing any Justification for the 
new rates; customers must file a complaint and spend millions of dollars and 
several years to challenge the new rates in an attempt to block the new rates; 
customers must pay the railroads rate demands during the pendency of cases; and 
customers have all of the burdens of proof to show that the challenged rates are 
uiueasonable. 
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LUS respectfully submits that this model does not make any sense 
and there is a compelling need for additional regulatory scrutiny of railroads. The 
appropriate government role must be to take all reasonable efforts to protect 
consumers from economic abuses by monopoly rail providers, not protect the 
carriers’ monopoly revenue streams. Maintaining more appropriate protections for 
the establishment of reasonable common carrier rates to the railroads= market- 
dominant customers is essential. Additionally, the fact that there is the theoretical 
possibility of rail competition covering approximately 99 percent of the lines that 
could be used to serve Rodemacher from mine origin to destination is of 
absolutely no benefit to LUS under existing STB’s bottleneck policy. LUS 
respectfully submits that the STB’s Bottleneck decision is anti-competitive, anti- 
consumer, and senseless national rail policy. 

H.R. 2125, the Railroad Competition and Service Improvement Act, 
provides a step in the right direction toward addressing the above problems. In 
this respect, I would like to thank Chairman Oberstar, and Congressman Baker 
from my home state of Louisiana, in particular for their leadership on this 
important initiative. Among other things, this bill includes modest corrections to 
address misguided STB decisions and policy determinations that are needed to 
restore a modicum of restraint on market dominant railroads. The bill would 
create a new maximum rate standard and would require carriers to quote 
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reasonable rates to or from the point of access to existing rail competition.^ Mr. 
Chairman, this seems fair to both the railroads and to their customers. 

In this respect, with the advent of railroad “public pricing” programs 
and recurring service lapses occurring following the recent consolidation of the 
railroad industry that are causing competitive harm, I believe that there is a need 
for Congress to consider engaging in additional oversight of the operations and 
marketing practices of the railroads, including being alert to possible 
anticompetitive effects. Congress could carry out this oversight responsibility by 
requiring an appropriate independent entity other than the STB (whose policies 
have allowed the current competitive situation to be created and persist) oversee 
the railroads and regularly report to Congress on its oversight and on its 

recommendations for competitive and regulatory improvements. 

* ♦ * 

Mr. Chairman, thank you again for inviting me to testify. Our 
electric ratepayers are suffering from a lack of effective competition or regulation 
of the railroads, and LUS and APPA respectfully submits that Congress can and 
should address this matter as soon as possible. 


^ As explained above, while the overturning of the STB’s bottleneck decision, 
would, at best, leave LUS subject to duopoly competition, overturning this 
misguided policy is pro-consumer and a step in the right direction. 
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American Public Power Association 


ACTION ALERT 


JUNE 2007 


Support the Railroad Competition and Service 
Improvement Act of 2007 


ACTION REQUESTED 


BACKGROUND 


Senatorjohn Rockefeller (D-WV) and Senator Larry Craig (R-ID) have introduced S. 953, 
the Railroad Competition and Service Improvement Act of 2007. At the same time, House 
Transportation and Infrastructure Chairman James Oberstar (D-MN) and Congressman 
Richard Baker (R-LA) have introduced similar legislation, H.R. 2125, in the Hou.se. These 
bills would improve the failed policies of the Surface Transportation Board (STB) that have 
denied rail customers access to railroad comj>etition. Specifically, the bills would: address the 
inadequacies in the rate reasonableness process of the STB; improve service to rail 
customers; lower fees for filing cases; and provide new remedies for rail carriers where 
inadequate remedies exist Please ur^ your Senators to cosponsor and support S. 953 and your 
House members to support H.R. 2125. 

Approximately 50 percent of the nation's electricity is generated from coal, the majority of 
which is shipped by rail. A substantial amount of that coal has only one railroad option 
available for most or a portion of its shipment. Therefore, a large amount of coal shipped for 
electricity generation is "captive” to a single railroad — and the costs of making that 
shipment are frequently unreasonable, reflecting the monopolistic power of the carrier. 


Pari of the .STB’s responsibilities are to ensure competition in the railroad indu.stry and to 
provide accountability to the railroads. The STB has failed on both counts. Because 
railroads are exempt from antitrust laws for the purpose of collective ratemaking, a wide 
range of anticompetitive rail industry practices have ensued, In the last 25 years, the nation's 
major railroads have consolidated to the point that four major railroads provide 95% of the 
freight rail transportation of the nation. A Government Accountability Office (GAO) report 
released in Octobei of 2006 found that "concerns about competition and captivity (in the rail 
industry) remain as tt.ifTjc Is concentrated in fewer railroads.” The result has been a 
departure from long-term shipping contracts to very expensive short-term contracts. 


Because of the entrenched policies at the STB and its long record of inaction, legislation is 
needed to institute stronger protective mechanisms at the STB and allow for competitively 
priced rates for rail customers. Both H.R. 2125 and S. 953 would require railroads to quote 
rates to their customers, upon request, between any Uvo points on their system where traffic 
can originate, terminate or be interchanged, and to remove “paper” barriers that prevent 
short line railroad,? from connecting to more than one major railroad (e.g., ensuring that 
contracts between the major railroads and short-line earners allow short-line carriers to 
engage in competition without being penalized). The legislation also contains a clear 
statement of the railroads’ “obligation to serve” given that their function is essential to many 
sectors of the economy, and empowering and directing the STB to take action to investigate 
railroad practices that the STB believes to be abusive of railroad market power. Additionally, 
the bills will seek to develop a workable rate challenge proces.s at the STB. t 
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American Public Power Association 


Railroad Competition 


ISSUE BRIEF 


JUNE 2007 


SUMMARY 


Electric utilities must rely on rail transportation to move the vast majority of coal from the 
mine mouth to the power plant. While domestic coal is a relatively low-cost fuel, its 
economic benefits for power production are being threatened by the increasingly lower 
quality and higher costs of rail service resulting in part from railroad industry consolidation 
and the absence of effective regulatory oversight. 


Many coal-burning electric utilities can receive coal shipments from only one carrier and are 
thus subject to the monopoly power of the railroads. As a result, these rail customers do not 
have the ability to negotiate the terms of their rail transportation in an open and 
competitive market. These rail customers are charged higher rail rates while those rail 
customers unth competitive options are given competitively priced rates. Over the past 
several years, rail cu-siomers have also experienced numerous service and reliability issues. 
Legislative remedies are required to enhance competitive transportation and improve the 
rail customer protection mechanisms and enforcement implemented by the Surface 
Transportation Board (STB). Absent congressional action, electric utilities and the 
communities they serve will continue to he subject to unnecessarily higher raie.s and poorer 
service for coal transportation. 


APPA supports legislation introduced in the 1 lOih Congre.ss ~ H.R. 2125 and S, 953, that 
addresses these issues. 


BACKGROUND 


Approximately 50 percent of the nation’s electricity is generated from coal, the vast majority 
of which is transported by rail. A substantial amount of that coal has only one available 
railroad transportation option for at least some portion of its shipment. Thus, a large 
amount of the coal used to generate electricity in this country is “captive” to a single railroad 
for transportation, and the transportation costs for shipping that coal reflect the monopoly 
power of the carrier and are frequendy unreasonably high. 

The monopoly power of the railroads over captive shippers has grown dramatically In the 
last two decades. Since 1980, the industry has been reduced from 42 major carriers to five. 

In 1995, Congress abolished the Interstate Commerce Commission (ICC) and gave the 
newly created STB authority over the rail industry for mergers, rate and service disputes, and 
constmetion, operation and/or abandonment of railroad Iir»es. Since its creation, the STB 
has failed to use the legal and regulatory mechanisms at its disposal to protect railroad 
customers from monopolistic practices by the railroads. As a result, many rail customers 
have simply foregone filing rale cases at the STB due to the low probability of success as well 
as the high costs of filing and litigation. The filing fee alone was recently raised by the STB 
to $178,200 (from $160,000) for a coal rate case. By comparison, federal courts only require 
a $150 filing fee for complaints. 


www.APPAnetorg 


continued 





516 


CONGRESSIONAL 

ACTION 


In October of 2006, the General Accountability Office (GAO) issued a report titled “Freighl 
Railroads: Industry Health Has Improved, but Concerns about Competition and Capacity Should Be 
Addressed” which validated rail customer concerns. Among other things, a lack of 
competition in the national railroad industry; the inadequate STB efforts to ensure rail 
customer access to competition and to protect rail customers from monopoly abuse; the 
failure of the STB to collect adequate data from the railroads on all of their annual revenues 
from rail customers; and concerns over the ability of the national rail system to provide 
sufficient, reliable service in the future. While the railroads will argue that any rail customer 
legislation is an attempt at re-regulation, the goal of rail customers is not re-regulation, but 
rather a national rail policy that will ensure reliable rail transportation and reasonable rates 
for all rail customers — particularly for those rail customers without access to competitive 
transportation alternatives. 


Because of the entrenched policies at the STB and the long record of inaction, legislation is 
needed to institute stronger protective mechanisms at the STB and allow for compctitively- 
priced rales for rail customers. L.egislation to address the concerns of rail customers has been 
reintroduced in the 1 10th Congress, with some changes. H.R..2125, the Railroad 
Competition and Improvement Act of 2007 was introduced in May of 2007 by House 
Transportation and Infrastructure Committee Chairman Jim Obersiar (D-MN) and 
Repre.sentative Richard Baker (R-LA). S. 953, the companion bill in the Senate of the same 
title, was introduced during March by a bipartisan group of Senators led by Senaforsjohn 
Rockefeller (D-WV), Byron Dorgan (D-ND), Larry Craig (R-ID) and David Vitter (D-I-A). 

Both H.R. 2125 and S. 953 would require railroads to quote rates to their customers, upon 
request, between any two points on their system where traffic can originate, terminate or be 
interchanged, and to remove “paper" barriers that prevent shon-linc railroads from 
connecting to more than one major railroad (e.g., ensuring that contracts between Che major 
railroads and short-line carriers allow short-line carriers to engage in competition ivithout 
being penalized). The legislation also contains a clear statement of the railroads' “obligation 
to serve” given that their function is essential to many sectors of the economy, and empowers 
and directs the STB to take action to investigate railroad practices that the STB believes to be 
abusive of railroad market power. Additionally, the bills seek to develop a workable rate 
challenge process at the STB. 

in addition, legislation has been reintroduced in both the House and Senate to eliminate 
the exemptions from antitrust law that the railroads currently enjoy - including those under 
mergers and acquisitions, collective ratemaking, and private antiinist lawsuits, 

H.R. 16.50, the Railroad Antiu-ust Enforcement Act of 2007 was introduced during March of 
2007 by Repre.sentative Tammy Baldwin (D-Wl) and the identical companion bill in the 
Senate, S. 772, was introduced during the same month by Senator Herb Kohl (D-Wl) and 
Senator David Vitter (R-LA), among others. 

In the spring of 2006, the railroads began to express interest in receiving a federal 
Investment Tax Credit (ITC) of 26 peicent to apply to new investment in rail infrastructure. 
Given that the railroads have reported record profiLs in recent months with continued 
service reliability problems, an additional federal subsidy for infrastructure improvement 
should not come without guarantees that dollars will be spent to enhance reliability, 
especially in captive shipper corridors. APPA and captive shipper groups like Consumers 
United for Rail Equity (CURE), of which APPA is a member, have indicated that we w'ouid 
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be willing to support an ITC for the railroads only if STB reforms providing relief for rail 
customers are enacted at the same rime. In the 110th Congress, bills have been introduced 
in both the House and Senate granting an ITC to the railroad without any accountability of 
where that funding would be directed. S. il25, the Freight Rail Infrastructure Capacity 
Expansion Act of 2007, was introduced in April by Senator Trent Lott (R-MS) and others 
and the House companion bill, H.R. 2116 (same title) was introduced in May by 
Representatives Meek (D-FL) and Cantor (R-VA). These bills would give the railroads a 25% 
tax credit for the cost of new quaiilied freight rail infrastructure properly and new qualified 
locomotive property. APPA will continue to work with CURE to ensure that these efforts do 
not advance without STB reform measures. 


APPA POSITION 


APPA supports H.R. 2125, S. 953, H.R. 1650 and S. 772, which encourages structural and 
policy changes to promote competitive transportation alternatives for rail customers and 
improvements in the rail customer protection mechanisms that are implemented by the STB 
as well as legislation which removes the antitrust exemptions for the railroads. APPA opposes 
enactment of a bill (H.R. 21 16 and S. 1125) granting a federal ITC for the railroads without 
these STB reforms, t 
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Mr. Chairman and members of the Committee, 1 appreciate the opportunity to appear 
before you today on the subject of Rail Competition and Service. I am Senior Vice 
President of Industry Relations for Farmrail, a 347-mile short line serving western 
Oklahoma. [ I have worked for eight different railroads, including both short lines and 
Class I’s, over the past 46 years.] I am here today representing the American Short Line 
and Regional Railroad Association (ASLRRA). ASLRRA is composed of about 500 
small railroads that employ 23,000 people to operate 50,000 miles of track serving 13,000 
customers. Those customers collectively employ about 1.5 million persons. 

We are not the largest interest to appear before you today, indeed in market share and 
annual revenues we may be the smallest. Our importance is not our size or our total 
market share but in who and where we serve. For large areas of the country and 
particularly for small town America short line rail service is the only connection to the 
national railroad network. For the small businesses and farmers in those areas, our ability 
to take a 25-car train 75 miles to the nearest Class I interchange is just as important as the 
Class Fs ability to attach that block of traffic to a 100-car unit train and move it across 
the country. Our importance in agricultural areas is magnified by the nature of the 
business. In the Chairman’s state of Minnesota, for instance, a short line is the only rail 
cormection for the Minn-Dak Farmers Cooperative. This is just one shipper but it 
collects and markets the grain for over 500 family farmers. In nearby Edgeley, North 
Dakota a short line is the only rail connection for Dakota Prairie Ag which collects and 
markets grain for approximately 1 ,300 area farmers. I can repeat these examples across 
country. 

In the time 1 have today I would like to emphasize a number of points that relate to the 
subject of regulation, rail competition, and shipper relationships. 

First, today’s short line industry is largely the product of deregulation launched by the 
1980 Stagger’s Act and the federal government’s decision that it was better to save light 
density branch lines than to abandon them. Short lines have grown from 8,000 miles of 
track in 1 980 to nearly 50,000 miles today. Those areas we serve are not inconsequential. 
In five states short lines operate 100 percent of the state’s rail network. In 10 states they 
operate more than 50 percent and in 30 states they operate at least 25 percent of the rail 
network. Forty eight Members of the T&l Committee represent districts in these 30 
states. The short line industry has preserved service and jobs because of deregulation and 
that success will be put in great jeopardy if we turn back the clock. 

Second, from where we sit competition for business is fierce. And, where we sit is in the 
trenches where we compete daily, carload by carload with trucks and in some areas of the 
country with barges. Carload traffic is referred to as general merchandise traffic which is 
generally considered everything other than coal and intermodal. Nationally, short line 
railroads handle approximately 42 percent of all general merchandise rail traffic. In the 
general merchandise category short lines handle more than half of all rail shipments in 
five major commodity groups; pulp and paper; lumber and wood products; waste and 
scrap; metals; and food products. The competition for this traffic is based on price and 
on service and it is intense. We often win or lose business based on pennies a ton. 
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Short lines are the so-called “first mile-last mile” handler for over 12 million carloads 
annually or nearly one out of every four carloads moving on the national rail network. 

As such we are also exposed to competition every time we negotiate a division of rates 
with our Class I partners. And again, I can tell you that the competition, particularly with 
regard to price is intense. If, as some claim, there is a lack of competition in the railroad 
industry, we haven’t gotten the memo. 

Third, short line success is highly dependent on the success of our Class I partners. 

When their traffic declines, our traffic declines and because we operate light density lines 
to begin with, that is revenue we can ill afford to lose. As my Class 1 colleague points 
out, railroad capital needs are higher than any other industry in the country. It is high for 
the Class I’s, but it is even higher for the Class ll’s and Ill’s. We inherited the money 
losing branch lines of the pre-Staggers era rail network and these lines have an enormous 
backlog of deferred maintenance. Class I’s reinvestment 17.2 percent of revenue. Short 
lines are spending approximately 30 percent of annual revenue on track and equipment 
improvements. 

I believe a decline in Class I investment, of the magnitude described by the Class I’s, will 
also have a disproportionate impact on the short line industry. In many ways short line 
railroads are at the outer edges of the national rail network, If the Class I’s are forced to 
reduce investment in the billions of dollars, they will, as would any business, protect their 
highest density core first. The first cuts are likely to be in that infrastructure closest to the 
areas where the short lines connect. That will make our ability to successfully compete 
with trucks even more difficult. 

Fourth, and finally, 1 would like to comment briefly on the subject of our shippers. Much 
of the rhetoric in Washington seems to automatically presume that this is the shippers 
versus the railroads and that there is a deep divide between them. While I certainly don’t 
speak for the nation’s shippers, 1 do want to highlight to the Committee the support that 
the .short line railroad industry is receiving from railroad shippers. As you know our 
highest legislative priority is the extension of the short line rehabilitation tax credit which 
we believe is one of the most important things Congress can do to help make us more 
competitive, efficient and safe. Our current House legislation, HR 1584 has 178 co- 
sponsors. It has also been publicly endorsed by over 1,000 shippers and by the NIT 
League, Our shipper support list ranges from the smallest grain elevators to much larger 
facilities owned by such companies as International Paper, Kimberly-Clark, General 
Mills and Nucor Steel. As we have collected these endorsements we have compiled a 
representative sample of quotes from individual shippers which document the importance 
of short line railroad service to their own businesses. If you can take a few moments to 
go through these I think you will find that at least on the short line side of the equation 
shippers and railroads have a much closer relationship than the conventional Washington 
DC wisdom may lead you to believe. 

I appreciate the opportunity to present the views of the short line industry on these 
important questions and I would be pleased to answer any questions you might have. 
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Short Line Railroad Customers Talk About Service and the Short Line 
Rehabilitation Tax Credit 


R.A. Geurts, AVP & General Manager - Cargill, Inc., Wahpeton, North Dakota 

A Customer of the Red River Valley & Western Railroad 

Cargill’s Wahpeton facility ships thousands of cars a year over the Red River Valley & Western 
(RRVW). It operates on a 24/7 basis and cannot afford any interruption in bringing in raw 
materials or shipping out finished product. Said Mr, Geurts, “The RRVW was very involved in 
our site selection process for this facility and has provided exemplary service since the 
plant’s inception. They understand the importance of flexible, customer-based service. 
They know we depend on daily high quality rail service to operate profitably. Our plant 
has 160 employees and I can assure you that our success as a business is important to each 
and every one of them.” 

May-May Ng, Director - CK International, Ltd., Waukee, Iowa 

A Customer of the Iowa Interstate Railroad 

CK International, Ltd., exports Iowa agricultural products to Asia. Utilizing the Iowa Interstate 
Railroad allows them to ship heavier loads than can be accommodated by truck. “The ability to 
load heavier freight cars reduces our freight costs by 2.5 cents per pound. In this very 
competitive market the ability to reduce costs by as little as 1/8 of a cent per pound can 
make the difference in getting the business.” 

Warren Fisk, General Manager - Farmers’ Cooperative Elevator, Manly, Iowa 

A Customer of the Iowa Northern Railway 

The Section 45G tax credit made it possible for the Iowa Northern Railway to complete a $1.5 
million track rehabilitation between Manly and Nora Springs to better serve the Farmer’s Coop 
Elevator at Manly, and Rock Falls Grain and Cartersville Elevator at Nora Springs. Without this 
upgrade, the railroad could not handle the increased volume required by the customers. Warren 
Fisk of the Farmers’ Coop said, “The Iowa Northern track rehabilitation project will help 
us increase volumes and lower transportation costs and that is good for every farmer that 
uses the elevator. To the extent the short line tax credit made that possible it is a real 
success story.” 

Sonia Meehl, Owner/General Manager - Crete Grain, Crete, North Dakota 

A Customer of the Red River Valley & Western Railroad 

Crete Grain purchases grain from North Dakota farmers for resale to exporters and domestic end- 
users, mostly outside of the state. The majority of the grain is moved to the Pacific Northwest 
ports for export. In recent years Crete has shipped over 4,000 carloads of grain per year on the 
Red River Valley & Western which is the only link to the Class I railroad system. “Truck 
transportation is simply not feasible for moving large volumes to the west coast ports. We 
collect our corn from over 200 family farmers and the railroad is what allows us to find 
markets for this corn. Without the short line railroad these farmers would be limited to 
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what they could truck short distances within our state. For many it is what makes their 
farming operation viable,” said Sonia Mcehl, owner and general manager of Crete Grain.” 

David Geers, President - Michigan Agricultural Commodities, Lansing, Michigan 
A Customer of the Huron & Eastern Railroad 

Michigan Agricultural Commodities owns 10 grain elevators in Michigan, two of which ship 
some 3,000 railcars a year over the Huron & Eastern Railroad. Most of these cars are bound for 
processors and feed mills in the southeastern U.S. “We purchased these two facilities in 2001 
and have experienced significant growth at both. Reliable short line service has 
contributed to that growth. In fact, nine of our 10 locations are served exclusively by short 
line railroads and they arc part of what has helped us make Michigan agricultural 
products very competitive throughout the southeastern U.S.,” said David Geers, president 
of Michigan Agricultural Commodities. 

Ronald Harlow, Dixie Business Director - Georgia Pacific, Naheola, Alabama 
A Customer of the Meridian & Bigbee Railroad 

The Meridian 8l Bigbee Railroad serves 22 customers in central Alabama and Mississippi. 

Those customers in turn employ over 3,900 high quality, industrial workers. The Section 45G 
credit allowed the railroad to undertake an aggressive $5.6 million improvement project. With 
the renovations, the railroad will be able to attract new industries and jobs to the region while 
continuing to provide high quality service to existing customers. “The Georgia-Pacific mill at 
Naheola depends on the Meridian & Bigbee Railroad to provide critical rail service,” said 
Ronald Harlow, director of Dixie Business for Georgia-Pacific Corporation, the largest 
single on-line customer. 

Gene Carrier, General Manager - East Texas Asphalt Company, Lufkin, Texas 

A Customer of the Timber Rock Railroad 

The Timber Rock Railroad provides a crucial connection to the BNSF and KCS Railroads, 
necessary to deliver needed aggregate into east Texas. The Timber Rock utilized the Section 45G 
tax credit to make needed bridge improvements to handle long heavy trains of rock cars and 
deliver them safely and economically to deep east Texas. “We count on the Timber Rock to 
supply multiple grades of aggregate to meet the construction needs of our region, “ said 
Gene Carrier, General Manager of East Texas Asphalt. “Their ability to make needed 
repairs to the railroad allows our communities to compete economically with the urban 
areas that have more transportation choices.” 

Gary Beachner, General Manager - Beachner Grain, St. Paul, Kansas 
A Customer of the South Kansas & Oklahoma Railroad 

The SKOL railroad installed more than 20,000 ties and relayed five miles of rail with a heavier, more 
secure type of steel to make the movement of trains safer and more reliable in Southeast Kansas. Gary 
Beachner of Beachner Grain said, “Beachner Grain depends on the SKOL to move more than 
five million bushels of grain to marker every year. It is critical for our business and for 
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family farmers throughout the area that the SKOL be able to maintain an infrastructure 
adequate to keep Southeastern Kansas farmers competitive in the global marketplace.” 

Brian Whipple, Transportation Manager — Amalgamated Sugar, McMillan, Idaho 

A Customer of the Eastern Idaho Railroad 

The Eastern Idaho Railroad utilized the section 45G tax credit to provide for a major reconstruction of the 
main line between Burley and Twin Falls, Idaho. At a press conference in the summer of 2006, Brian 
Whipple of Amalgamated Sugar said, “Without the Eastern Idaho Railroad, Amalgamated 
Sugar would not be able to be in business in the Magic Valley. We depend on the EIRR for 
inbound and outbound products to keep Amalgamated Sugar operating.” 

Mike Purdy, Owner - Delta Trading Company, Bakersfield, California 

A Customer of the San Joaquin Valley Railroad 

Delta Trading is a distribution facility located on the Sunset branch of the San Joaquin Valley 
Railroad in Bakersfield, CA. Mike Purdy of Delta Trading said, “The track rehabilitation 
made possible by the tax credit is directly responsible for Delta Trading Company’s 
decision to invest nearly $3 million in its facility and almost triple its number of employees. 
We now have a short line railroad partner that can provide the volume and level of service 
that allows us to significantly grow our business. This tax credit was a very smart decision 
by the federal government and I suspect it will more than pay for itself as our experience is 
repeated on short lines across the country.” 

Ron Walters, President - Erie Plastics, Corry, Pennsylvania 

A Customer of the Western New York & Pennsylvania Railroad 

The Western New York & Pennsylvania Railroad has used funds freed up by the Section 45G 
credit to match a Pennsylvania grant program to undertake a $3.5 million project to provide 
stronger and higher speed railroad track that can provide more efficient and competitively priced 
transportation for Pennsylvania shippers. Ron Walters, President of Erie Plastics, said, “This 
facility molds 30 million plastic parts a day and we bring 80 to 90 percent of our plastic 
resin into the plant by rail. Rail transportation is the most economical way to get our raw 
materials, and anything that helps make the railroad more efficient and more viable is 
critically important to our success.” 

Arthur Kroot, President - Kroot Corp., Columbus, Indiana 

A Customer of the Louisville & Indiana Railway 

Arthur Kroot and the 60 employees of Kroot Corp. are southern Indiana’s principal scrap yard, 
working closely with the area’s auto manufacturing plants and steel mills. For the past ten years, 
the Kroot Corp’s business has heavily relied on continued investment in the Louisville & Indiana 
Railway, including a recent bridge replacement program made possible by Section 45G. 
According to Mr. Kroot, “If we did not have this railroad, we would be out of business. The 
L&I has done an incredible job for us. The benefits are significant to not only industry, 
but the community. This is the lifeblood of our area and the auto manufacturing plants 
could not operate without the railroad.” 
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Bill Dozier, Division Logistics Rail Manager - Georgia-Pacific, Crossett, 
Arkansas 

A Customer of the Arkansas, Louisiana & Mississippi Railroad 

In Crossett, AR, the Arkansas, Louisiana, & Mississippi Railroad’s aggressive tie replacement 
program funded by Section 45G will benefit a plywood plant, a lumber mill, a paper mill, and a 
chemical facility, in aggregate employing 3,000 workers, The plywood plant in Crossett is the 
largest softwood plant in the world and the paper mill is one of largest Georgia-Pacific plants 
producing tissue and other paper. According to Bill Dozier, division logistics rail manager for 
Georgia-Pacific Corporation, “Our company depends on the railroad and it is important 
that the ALM continues to reinvest in their railroad infrastructure.” 

Tony Johannesen, Manager - Dakota Prairie Ag, North Dakota 

A Customer of the Red River Valley <6 Western Railroad 

The rehabilitation of this line allows Dakota Prairie Ag, a wholesale grain, farm supplies and 
field bean merchant, to ship 110 pound shuttle trains to distant export and domestic markets. 
This marks the first time in history that the farmers in the region will have this opportunity. 

“The ability to utilize these longer, heavier trains is going to reduce transportation costs hy 
about 10 cents per hushel and that is going to make North Dakota grain more competitive 
in the marketplace,” stated Tony Johannesen, Dakota Prairie Ag manager. 

Cliff Forrest, President - Rosebud Mining Company, Penfield, Pennsylvania 

A Customer of the Buffalo & Pittsburgh Railroad 

Due to the investment funds made available by the Section 45G tax credit, the Buffalo & 
Pittsburgh Railroad is upgrading its tracks from Dubois to Driftwood, Pennsylvania. This $2.2m 
investment will enable Rosebud Mining Company to expand its coal preparation and railcar 
loading facility in Penfield, Pennsylvania and expand its coal mining operations in the region. 
This project enables Rosebud Mining to open a new coal mine in the region with forecasted 
shipments of 8,000 railcars (800,000 tons of coal) annually. The upgrade provides a positive 
economic impact to the region by creating 45 new mining jobs, 5 new railroad jobs and 30 
temporary construction jobs. Cliff Forrest of Rosebud Mining Company said, “Having the 
Buffalo & Pittsburgh Railroad make this investment was essential in our decision to 
expand the coal load-out facility, which will now enable us to handle 800,000 tons by the 
opening of new coal mines.” 

Butch Reed, Sales Manger — Columbus Brick, Columbus, Mississippi 

A Customer of the Columbus & Greenville Railway 

The Section 45G credit allowed the Columbus and Greenville Railway to undertake a $400,000, 
2.5-mile track rehabilitation to benefit Columbus Brick. As a result of this improvement, 
Columbus brick has increased outbound rail from 100 cars per year in 2001 to over 550 cars per 
year today. For the 90 employees at the Columbus facility, it is critical to have the ability to ship 
via rail. Butch Reed, sales manager of Columbus Brick noted that, “by allowing us to use 
100 ton rail cars, this rehabilitation project has reduced our transportation costs and made 
this Mississippi company a stronger and more competitive player in our industry.” 
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Greg Wheelan, Plant Manager - National Gypsum, Medicine Lodge, Kansas 

A Customer of the VtScS Railway 

The largest customer of V&S Railway is National Gypsum, a building products manufacturer 
and one of the leading gypsum wallboard producers in the world. Before the passage of Section 
45G, track conditions limited train speed on the line to below 10 mph. Improvements made 
because of Section 45G have increased train speed to 25 mph. This increase in train speed has 
led to improved customer service. According to Greg Wheelan, local National Gypsum 
plant manager. “Before the improvements, several cars of our materials would bunch up, 
but now we are able to get to the mainline faster. The upgrades in the track and switches 
provided by the short line tax credit helped speed things up, lessening delays and 
improving reliability to the rail line.” 

Greg Gould, Vice President - Rogers Group, Inc., Bloomington, Indiana 

A Customer of the Indiana Rail Road 

Rogers Group, Inc. of Bloomington, IN provides customers with crushed stone, sand and gravel, 
asphalt, and concrete masonry. Funds made available by Section 45G have allowed Indiana Rail 
Road to haul 3,000 tons of stone per week from the Rogers Group limestone quarry to a Hoosier 
Energy electrical power plant to reduce air pollution emissions. “This simplified the 
transportation dynamic for our customer, who already had existing rail infrastructure. 
The movement of the products by rail replaced all the truck traffic, increasing safety and 
reducing energy consumption. The customer service provided to the power plant improved 
the delivery speed and reliability of our product,” continued Gould. The dependability and 
sustainability of the improvements also created job security for the fifty employees at the Rogers 
Group location. “Stimulating the economy, economic development and creating new jobs 
through the short line tax credit arc the things we need to continue doing,” lauded Gould. 


David Roche, President & CEO - Minn-Dak Farmers Coop, Wahpeton, North 
Dakota 

A Customer of the Red River Valley & fVestern Railroad 

The timely and safe rail transportation provided by the Red River Valley & Western Railroad is 
essential to the business of the Minn-Dak Farmers Coop and its 250 employees. The Coop ships 
95% of their outbound sugar and sugar products over the RRVW and they receive 100% of their 
inbound coal and limestone vie the short line. According to Mr. Roche, “Short lines excel in 
meeting the individual needs of their customers. They are local companies that are in daily 
contact with us and the work overtime tailoring their service to our particular needs. They 
do so overt track which requires substantial capital investment both to make up for past 
neglect and to meet the ever increasing requirements for heavier cars and faster turn 
around times. 
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Steve McLaurin, Live Production Manager/Operations Manager - Peco Foods, 
Bay Springs, Mississippi 

A Customer of the Mississippi Southern Railroad 

The Mississippi Southern Railroad (MSR) was able to utilize the Section 45G tax credit to insert 
thousands of cross ties into their main line between Newton and Bay Springs, Mississippi, Until 
that point, this line had been embargoed by the previous Class I railroad owner due to poor track 
conditions. The MSR was able to use the tax credits to install enough ties on the line to re-open 
the railroad and resume service to their customers. According to Steve McLaurin of Peco 
Foods “Our company feeds tens of thousands of chickens every day, and we count on the 
Mississippi Southern Railroad to be able to deliver the necessary corn and soybean meal in 
an economical fashion. Without the MSR being in business, and without their ability to 
rehabilitate and upgrade their track, we would have had to close our doors, which would 
have meant a meaningful loss of jobs and a major direct economic hit to our community.” 

Roger Simon, Vice President - Alma Iron and Metal, Alma, Michigan 

A Customer of the Huron & Eastern Railroad 

The City of Alma worked for some time to move the Alma Iron and Metal facility from its 
present downtown site along the Pine River mill pond so the city could redevelop the river front. 
That goal was recently accomplished when the company was able to justify relocation to an 
industrial park site formerly occupied by Total Petroleum, “The availability of direct rail 
service at the site was a major factor in making the economics of the move work. When 
you consider that one railcar holds four truckloads, the economics become real clear. Ours 
is a very price competitive business and we cannot get to the markets we need to reach 
without good short line rail service,” said Roger Simon, VP of Alma Iron and Metal. 

Cliff Vennix, President - Auburn Bean & Grain, Auburn, Michigan 

A Customer of the Huron & Eastern Railroad 

Auburn Bean and Grain is a major rail shipper based in Auburn, Ml. AB&G, which also has 
locations in Oakley, Hemlock, and Saginaw, is in the business of seed cleaning and processing 
and has a combined storage of 13 million bushels. “"Auburn Bean and Grain depends on the 
Huron and Eastern Railroad to move some 2,200 cars a year to get its product to market. 
The short line operates in areas the large Class I railroads no longer serve and over track 
that received limited investment by previous owners. The rehabilitation tax credit has 
allowed the railroad to increase it annual track investment by approximately $300,000 per 
year. Those track improvements are critical to the success of agricultural shippers in 
Michigan. They improve service and help keep transportation cost down. It's a smart 
program that should be continued,” said Cliff Vennix, president of Auburn Bean & Grain. 

David Skjaerlund, President - Liberty Renewable Fuels, LLC, Owosso, Michigan 

A Customer of the Great Lakes Central Railroad 

“Short line railroads like Great Lakes Central provide service over track that was going to 
be abandoned by the large Class I railroads. For that reason most of this track received 
little or no investment for many years prior to the purchase by the short line. Catching up 
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is very expensive and in rural areas such as ours small shippers do not generate enough 
volume to fully foot the bill. The tax credit has helped 1111 that gap. It allows the short line 
to catch up and lower operating expenses so that there is more revenue left to finish the 
necessary rehabilitation.” 

Jerry Moen, General Manager - Larson Grain Co., LaMoure, North Dakota 

A Customer of the Red River Valley & Western Railroad 

Larson Grain Co. collects grain from 150 family farmers in Southeastern North Dakota. “It is 

not an exaggeration to say that if this railroad could not serve our facility we would have to 
close down. We ship approximately 10 million bushels a year and it is just not feasible to 
move that kind of volume by truck. Even if could, the damage that level of truck traffic 
would do to our local roads would be enormous.” 


Brian Amhalt, GM - Minn-Kota Ag Products, Breckenridge, Minnesota 

A Customer of the Red River Valley & Western Railroad 

Minn-Kota collects grain from Minnesota and North Dakota farmers and ships approximately 
4,500 rail cars per year over the Red River Valley Railroad (RRVW). According to Mr. Arnhalt, 

“the tax credit is more than just the credit itself. My company recently helped RRVW 
finance the rehabilitation of two yard tracks that were needed to load heavier, longer 
trains. The tax credit helped make this upgrade economically feasible for the railroad and 
their willingness to proceed is what convinced us to participate. It seems to me this is a 
very positive outcome that the government should continue to encourage in the future.” 
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Good afternoon Chairman Oberstar, Ranking Member Mica, and other 
Committee Members. Thank you for this opportunity to testify on rail 
competition and service matters. 

Following the passage of the Staggers Rail Act of 1 980, which greatly 
reduced economic regulation of the railroad industry, there were many who 
felt that the Interstate Commerce Commission should be abolished 
completely and that rail transportation rates and service should be 
determined by market forces (subject to the anti-trust laws). However, it 
was clear to most in Congress that the railroad industry did differ in 
important ways from other industries and that some degree of economic 
regulation needed to continue to protect the interests of those shippers who 
were “captive” to the railroads. The Surface Transportation Board was 
created to balance the needs of shippers for reasonable rates with the need of 
the railroads to earn adequate revenues. The overall questions we confront 
today are “how well has the Board met its charge to balance those interests” 
and “what is the state of competition in the transportation of bulk 
commodities that are largely captive to the railroads?” 
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To some extent the answers depend on where you sit, but clearly there are 
many who believe that the Board could do more to promote competition, 
ensure reasonable rates for captive shippers, and improve the reliability and 
quality of railroad services. 

In the early years of the Surface Transportation Board, the agency continued 
to focus on ensuring that the railroads regained their financial health. In 
addition to decisions that allowed the carriers to capitalize, through 
differential pricing, on routes where shippers were captive, the Board also 
approved mergers of large railroads paying less attention to competitive 
concerns than to the perceived opportunities for the merging carriers. 
Pressure from the Congress eventually resulted in the Board’s declaring a 
moratorium on major rail mergers and in the establishment of new merger 
guidelines that promised to take more account of the competitive impacts of 
railroad consolidations. 

Over the past 3 years, the Board has held a number of hearings on issues 
related to railroad competition. On October 19, 2005, the Board held a 
hearing on the state of the railroad industry since the passage of Staggers. 

The testimony was near unanimous that the industry has largely recovered 
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from the financial malaise that plagued it during the 1 960s and 1 970s. The 
Board also has held hearings and has undertaken a number of initiatives 
aimed at balancing the scales between shippers and railroads. Let me briefly 
outline some of the areas where I believe that progress has been made. 

First, fuel surcharges. The railroads were calculating fuel surcharges as a 
percentage of the rates they charged their customers. This meant that 
captive shippers, who already paid higher rates, had to also pay higher fuel 
surcharges despite the fact that their shipments did not necessarily require 
greater fuel usage. The Board found this to be an unfair practice and 
directed the railroads to compute the surcharges to more closely reflect 
actual fuel consumption. 

Second, access to rate relief Shippers have long complained that the 
Board’s procedures were too time consuming and too costly. The Board’s 
procedures for adjudicating rate cases (the stand alone cost test) is founded 
on accepted economic principles and has been approved (if indeed not 
required) by the courts. The cost of bringing a rate case under the Board’s 
stand alone cost guidelines can cost a shipper several million dollars and the 
case can take several years to be decided. Even those shippers, who can 
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justify the expense of bringing a rate case before the Board, generally will 
either gain no rate relief or a reduction in the proposed rate much below that 
which they had desired. Shippers whose traffic does not justify the expense 
of bringing a case under the stand alone cost guidelines believe they have no 
access to the Board for rate relief. 

The Congress more than 20 years ago directed the Board’s predecessor, the 
ICC, to develop simplified, less costly procedures for adjudicating small rate 
cases. The Board has now acted to address both the cost and timeliness 
issues in large rate cases, as well as procedures and standards for small rate 
cases. In October 2006, the STB issued new large rate case guidelines that 
were designed to take out a significant amount of the time and cost to bring a 
case under the SAC process. On September 5, 2007, the Board issued new 
procedmes for bringing cases before the Board that do not warrant the 
expense of a full SAC proceeding. These new rules give shippers the option 
of selecting how they want to proceed to challenge their rates, but set limits 
on recovery depending on the process selected. Hopefully, these changes 
will provide shippers with better access to the Board. I am committed to 
monitoring the results of these initiatives to see that they work as intended. 
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In the first test of our new guidelines for large rate cases, the shippers 
apparently were disadvantaged by the changes. Because of this possibility, 
the Board has taken the nearly unprecedented step of allowing them to refile 
their case. 

Third, cost of capital. The Board has consistently found that the nation’s 
railroads are “revenue inadequate” despite the fact that Wall Street has found 
the railroads to be profitable. One of the reasons for this disparity lies in the 
approach that the Board has taken to determine revenue adequacy. More 
than 20 years ago, the Board adopted a “Discounted Cash Flow” (DCF) 
methodology to determine the cost of equity capital. However, over the 
years, this approach has lost favor with the finance community and the DCF 
method has long been abandoned by most other agencies that need to make 
such a calculation. On August 14, 2007, the Board announced a proposed 
change that could, if adopted, reconcile the Board’s estimation of the 
revenue adequacy of the railroads with that which prevails on Wall Street. 

At the same time, there are other areas where the Board has not yet made as 
definitive a commitment to change. Several areas are of particular concern 
to me. 
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Paper Barriers. The Board has been examining the question of what to do 
about so-called “paper barriers,” otherwise known as interchange 
commitments. These provisions arise when a Class I railroad sells or leases 
some of its light density trackage to a small or new short line railroad. Often 
the short line pays little or nothing for the right to haul the traffic, but it must 
agree to interchange the traffic only with the Class I that leased or sold it the 
track. Interchanging with another railroad would result in severe penalties. 

I find this practice to be anti-competitive and I have dissented from the 
majority in several cases where paper barriers were contained in the sales or 
lease agreements,' What is particularly troublesome to me is that these 
restrictions on the short lines’ ability to interchange with other carriers, and 
thereby offer shippers a competitive option, go on in perpetuity. Just as new 
entrants have been the source of competition for legacy carriers in the airline 
industry, so too could these new carriers become the source of competition 
in the rail industry in the future. 


' Paducah & Louisville Rv, - Acquisition - CSX Transp.. Inc. . STB Finance Docket No. 34738 (STB 
served Nov. 1 8, 2005) (Cotnm’r Mulvey dissenting, at 6-7); Columbus & Ohio River R.R. - Acquisition 
and Operation Exemption - Rail Lines of CSX Transp. . Inc.. STB Finance Docket No. 34540 (STB served 
Nov. 1 8, 2005) (CommT Mulvey dissenting, at 9); Indiana & Ohio Centr. R.R. - Acquisition and 
Operation Exemption ~ CSX Transp.. Inc. . STB Finance Docket No. 34536 (STB served Aug. 23, 2005) 
(Comm’r Mulvey dissenting, at 9-10); Buckingham Branch R.R. - Lease - CSX Transp.. Inc.. STB 
Finance Docket No. 34495 (STB served Nov. 5, 2004) (Vice Chr. Mulvey dissenting, at 13). 
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Status of Competition. I am also concerned about the state of competition 
overall in the railroad industry. The Government Accountability Office has 
recently reported on the status of competition in the rail industry, and I will 
not repeat its findings here. I did, however, believe that the study 
inaccurately claimed that the extent of captivity was declining, implying that 
there were fewer captive shippers than previously. Even if relative captivity 
(i.e., the percentage of traffic that is captive) has declined, there is no 
evidence that competitive options have increased for captive shippers. 
Although the GAO admits that the approach it took to measuring captivity 
left much to be desired, I believe that the implications drawn do not comport 
with reality. The GAO also suggested that the STB undertake a study of 
competitiveness in the railroad industry. The Board, rightfully I believe, 
initially declined to follow the GAO’s recommendation because we lacked 
the resources. However, the Board has recently contracted to have a study 
done in response to GAO’s suggestions by a private consulting firm, 
Christensen Associates. Although this is a well-regarded economic 
consulting firm, I regret that our resources were not committed to the study 
authorized in the SAFETEA-LU bill which would have focused more on 
how well the Board has handled its mission.2 The study requested in 


^ Safe, Accountable, Flexible, Efficient Transportation Equity Act; A Legacy for Users (SAFETEA-LU), 


7 



537 


SAFETEA-LU would have been undertaken by the Transportation Research 
Board, an arm of the National Academy of Sciences. 

Investment in Railroads. The overall financial condition of the railroad 
industry has improved dramatically over the past few years, so much so that 
it has led to increased interest on the part of private equity firms or hedge 
funds. These types of investors are often into investments to maximize short 
term gains for their shareholders. What is of most concern to me would be 
an attempt by a hedge fund to purchase a significant stake in a railroad, 
followed by divestiture of the railroads’ assets, deferred maintenance, and 
disinvestment in capital improvements. These actions could result in 
deterioration of service to shippers and then perhaps lead to a failing firm. 
The Board does not appear to have any authority under existing law to limit 
such investments. 

Without projecting the outcome of any particular proceeding that might 
come before us, and aside from recent initiatives we have completed or have 
pending before us, I have several suggestions for improving rail competition 
and service. 


Pub. L, No. 109-59, sec. 9007 (2005). 
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One common theme we do hear from all rail stakeholders - alheit expressed 
in different ways - is that there needs to be more investment in rail 
infrastructure. It seems that the railroads alone will not be capable of 
making the levels of investment needed, given the capital intensity of the 
industry. If we, as a nation, are serious about shifting traffic from our 
highways to rails, we need to devote more public money into our rail 
infrastructure. While the railroads favor an investment tax credit, I 
personally believe the amounts that will be needed will be far greater than 
what an ITC would realistically produce. A railroad tmst fund of the type 
recommended by former Representative and T&I Committee member Bill 
Lipinski, could generate the monies that will be required to upgrade and 
build our nation’s rail transportation infrastructure. 

Further, I believe that the Board must adjust the focus of its operations to 
better reflect changing circumstances. For example, the Board currently 
exercises regulatory oversight over about a third of all railroad traffic. Most 
traffic is exempt from our regulation because it is presumed to be 
competitive with other modes of transportation or because it moves under 
contract. In the case of the latter, railroad/shipper agreements have evolved 
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so that the line between contract and tariff carriage has become blurred. The 
Board is currently examining how and whether it needs to clarity the 
distinction between the two. With respect to exempt traffic, it is best that 
traffic for which rates can be determined by the competitive marketplace not 
be subject to economic regulation. That type of regulation proved disastrous 
before the transportation industries were largely deregulated. However, 
times change and as they change so does the competitive landscape. I 
believe we need to look at existing class exemptions periodically to 
determine whether exemptions that are premised on the availability of 
intermodal competition remain warranted. Many of these exemptions were 
sought and granted in the 1 980’s when the transportation landscape was 
quite different than it is today. 

Finally, to ensure that the Board has the requisite power to take action on 
issues of concern to the industry and its stakeholders, the Congress may 
want to consider returning a general power to investigate to the Board. 
Currently, under 49 U.S.C 1 1701, the Board may begin an investigation on a 
potential violation of the rail portions of its statute “only on complaint”. It 
may be appropriate to revise this language by striking “only” and adding “or 
on its own initiative.” If the Congress wants the Board to continue to 
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actively seek out problems, and to solve them, guidance in this form would 
be helpful. 

Thank you for the opportunity to testify today. I look forward to answering 
any questions you may have. 
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Good morning Chairman Oberstar, Ranking Member Mica, and Members of the 
Committee. My name is Charles Nottingham, and I am Chairman of the Surface 
Transportation Board (Board or STB), I appreciate the opportunity to appear before this 
Committee today to address rail competition and service. The Committee invited me to 
testify on the financial condition of the railroad industry, the relationship between railroads 
and shippers, rail competition, concerns with rail service, the role of the STB in resolving 
disputes between railroads and shippers, and recommendations for improving rail 
competition and service. 

This is my first appearance before this Committee since I became Chairman of the 
STB in August 2006. It has been an extraordinary year for me personally, and an 
unusually busy year for the Board. In addition to handling its normal workload of formal 
actions, the Board has taken numerous steps this year to proactively monitor the rail 
industry and reform the Board’s existing regulations to modernize and improve how we 
regulate the railroads. 

Before elaborating on these efforts in this written testimony, I will first provide an 
overview of the Board and its responsibilities. I will then address the issues identified by 
the Committee. 
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Overview Of The STB 

The STB is charged by statute with resolving railroad rate and service disputes and 
reviewing railroad restructuring transactions (mergers, line sales, line constructions, and 
line abandonments). In addition, the Board has limited jurisdiction over certain trucking, 
bus, household goods, ocean carrier, and pipeline matters. 

It is important to note that the substantial deregulation effected in the Staggers Rail 
Act of 1980 was carried forward by the ICC Termination Act of 1995 (ICCTA), which 
retains the directive that the Board issue administrative “exemptions” that suspend active 
regulation in areas where the market is competitive. The Board’s governing statute, like 
virtually all other modern statutes of economic regulatory agencies, assumes that 
aggressive regulation is not necessary where there is competition, because in such 
circumstances competition will discipline businesses and prevent market abuse. Our 
statute, at 49 U.S.C. 10101, establishes a Federal policy “to allow, to the maximum extent 
possible, competition and the demand for services to establish reasonable rates for 
transportation by rail,” and to “minimize the need for Federal regulatory control over the 
rail transportation system,” but “to maintain reasonable rates where there is an absence of 
effective competition.” It also permits the Board to intervene with respect to railroad rates 
only “[i]f the Board determines . . . that a rail carrier has market dominance over the 
transportation to which [the] rate applies.” 49 U.S.C. 10701(d)(1). 

Under the law, a carrier is considered not to have market dominance where its rates 
produce revenues that are less than 180% of its “variable costs” of providing the service. 
(Variable costs are the portion of a carrier’s costs that change with the amount of traffic 
handled, unlike the fixed portion of its costs.) Also, if there are competitive alternatives 
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for moving the traffic between the same points - that is, competition either from other 
railroads (intramodal competition) or from other modes of transportation such as trucks, 
pipelines, or barges (intermodal competition) - then the Board does not have authority to 
regulate the rate, even if the revenues exceed 180% of the variable costs of providing the 
service. Finally, the Board has limited jurisdiction over rail transportation contracts 
between shippers and carriers. 

Financial Condition of The Nation’s Rail System 

General Observations . When Congress passed the Staggers Act in 1980, the 
Nation’s rail system was in desperate financial straits. It was burdened with unproductive 
assets, forced to provide unprofitable services, and hampered by excessive government 
regulation. Recognizing that a sound, healthy rail transportation system is essential to the 
Nation’s economy, Congress put in place reforms directing that railroads be treated, in 
most respects, more like other businesses. Since that time, the railroad industry’s financial 
condition has steadily improved. Today the industry is considered by most independent 
analysts to be relatively healthy. 

Unlike most businesses, however, railroads are common carriers. As common 
carriers, they have an obligation to provide service to the general public on reasonable 
request. In order to ensure that shippers receive the needed level of service, the railroads’ 
financial resources must be sufficient to maintain a sound and sufficient infrastructure. At 
the same time, transportation of commodities vital to the Nation’s economic wellbeing 
must be efficient and reasonably priced. 

Capacity Constraints . I would like to address how the rail system has changed over 
the past several years, which is relevant to my later discussion of both rates and service. In 
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1980, the rail system was faced with excess capacity, which made it difficult for railroads 
to provide service efficiently and on a financially sustainable basis. The Staggers Act 
made it easier to shed excess capacity and become more efficient in other ways, and the 
system has now been largely rationalized and made more productive. 

In recent years, however, the U.S. economy has expanded, and the rail network, 
like other transportation sectors, has become capacity-constrained. Unlike some other 
transportation sectors, however - trucking companies, for example, which can buy new 
equipment or hire more drivers - railroads cannot respond as readily to capacity constraints 
by quickly building new track and other facilities. Not only are rail construction projects 
expensive and time-consuming, but these projects can generate significant opposition on 
environmental and community-impact grounds. 

On April 11, 2007, the Board held a public hearing focused on rail capacity, traffic 
forecasts, and infrastructure requirements. Because the Nation's freight rail system will be 
relied upon to handle significant increases in traffic in the years ahead, the Board wanted to 
get a better understanding of whether current and planned or forecasted investments will be 
adequate to meet rail capacity demands, and, if not, what new policies and strategies need 
to be pursued. That hearing, which lasted 12 hours, brought together representatives of 
large railroads; short-line railroads; Federal, state, regional, and local government interests; 
many different shipper interests; rail passenger carrier interests; and rail labor. The hearing 
documented widespread consensus among stakeholders that rail capacity will become 
increasingly constrained by traffic growth. A representative of one of the Nation’s ports 
testified that container traffic typically carried by truck or rail entering North American 
ports from overseas will grow by more than 100% by the year 2020, from over 48 million 
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Twenty Foot Equivalent Units (TEUs) in 2005 to an anticipated 130 million TEUs. 
Furthermore, representatives of the large railroads that make up the Class 1 railroad 
industry testified that - despite their plans to increase investment levels in the system every 
year - their anticipated capacity investments will not keep up with forecasted increases in 
rail service demands. In sum, the rail system’s capacity shortfall that we see in many 
markets today will dramatically worsen unless bold new policies and strategies are 
adopted. 

Cost of Capital . In a matter related to the railroads’ financial condition and the 
soundness of their systems, I should point out that the Board is now working on a very 
important rulemaking that would change how the railroad industry’s cost of capital is 
measured. The Board is required by statute to make an annual assessment of the railroad 
industry’s cost of capital. The cost of capital figure is used to evaluate the adequacy of 
individual railroads’ revenues, and it is also an input in the Board’s review of rail rate 
challenges and rail line abandonment proposals. 

A railroad’s cost of capital reflects the carrier’s cost to raise capital both through 
debt and through equity arrangements. While the cost of debt is easy to determine, the cost 
of equity is far more difficult. Indeed, how best to calculate the cost of equity is the 
subject of a vast literature that sprawls over the fields of finance, economics, and 
regulation. Since 1981, the Board has been using the same basic approach to estimate the 
cost of equity, but concerns were raised recently that the approach was outdated and may 
be overstating the industry’s cost of capital and thus the revenue needs of the industry,' 

' The cost of equity for 2005 using the current methodology was calculated to be 15.2%, 
compared to 8,4% using the proposed methodology; similar disparities are reflected in 
prior years’ calculations (e.g., 2003; 12.7% vs. 8.0%; 2004: 13.2% vs. 8.2%). 
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Given the importance of this cost-of-capital figure in many of our regulatory procedures, 
we launched a rulemaking to improve our methodology and to ensure the accuracy of this 
important measurement. The comment period should be completed at the end of October, 
and we will carefully consider all comments before issuing a final rule. 

Investor Interest . Recently, there has been extraordinary interest in railroads by 
hedge funds and other large U.S. and international investors who have not traditionally 
invested heavily in railroads. This new interest in the rail industry carries with it the 
prospect of a takeover of a railroad by a non-railroad entity. The STB has received, 
numerous inquiries about how we would respond to such a transaction in view of the fact 
that the merger and acquisition provisions of the statute address the Board’s role only 
where two or more railroads are involved. The extent of the Board’s jurisdiction over an 
acquisition of a single railroad by a noncarrier is unclear. 

Competition 

As I have noted, the statute provides that, where shippers have practical 
competitive choices, or where rates are set at less than 180% of variable costs, regulatory 
scrutiny and protection is not needed. In the year 2005 (the most recent year for which 
adequate data are available), over 71% of the traffic that the railroads carried moved at 
rates less than 180% of variable costs and thus was deemed by statute to have been 
competitive. Of the remaining 29% of rail traffic that moved at revenue-to-variable-cost 
ratios above 180% that year, some was traffic that has been exempted from regulation, 
pursuant to 49 U.S.C. 10502, based on findings that the particular commodities and 
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services involved have competitive transportation alternatives available,^ and some was 
traffic that moved under contract and was therefore outside the Board’s jurisdiction.^ 
Accordingly, as the following pie chart illustrates, the vast majority of traffic is presumed 
to benefit from a competitive market (about 91%, based on 2005 data). 



Significant concerns are brought to Congress, and the Board, by shippers who 
either do not benefit from competitive transportation or do not have contracts with their 
rail carriers. But as we consider policy options to address their concerns, it is important to 
assess the costs and benefits of those options as they impact all shippers - both the more 
than 90% of shippers that benefit from competition, and the less than 10% that may not. 


^ These exemptions cover 29 different commodity groups, including transportation 
equipment, wood products, pulp and paper products, metal products and food products. In 
addition, any products moving in intermodal equipment or boxcars are also exempted. 

^ Begirming with the Staggers Act, Congress enacted legislation to ensure that railroads 
and shippers were free to enter into contracts for rail transportation. Congress generally 
removed transportation contracts from the agency’s jurisdiction. 49 U.S.C. 10709. 
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The Government Accountability Office (GAO) prepared a report in 2006,"* and a 
supplement in 2007,^ addressing railroad rates. The 2006 Report analyzed general trends 
in the industry and also highlighted particular markets. The 2007 Supplement updated 
some of the information in the 2006 Report. 

As GAO documented in the 2007 Supplement, between 1985 and 2005, rates did 
not keep pace with inflation for each of the four major categories of rail traffic separately 
tracked by GAO (coal, grain, motor vehicles, and miscellaneous mixed shipments). 
Moreover, GAO found that despite an uptick in recent years, rail rates overall for 2005 
remained below 1985 levels even in nominal terms. At the same time, the Board’s index 
for tracking changes in railroad costs (the Railroad Cost Adjustment Factor) shows that the 
costs that the railroads themselves had to pay for the goods and services that they use in 
their business increased by 80% from 1985 to 2005. Thus, the fact that rates overall 
remained at or below 1985 levels even with these recent cost increases demonstrates that, 
in general, rail rates have been held down for most shippers. 

The 2006 GAO Report focused to some extent on concerns over higher rate levels 
in parts of the agriculture sector. Last November, the Board held a public hearing to obtain 
information from interested parties about the grain transportation market in general, and in 
particular about the market conditions in the grain industry that may have caused grain 
rates to diverge from the long-term general trend of reduced rail rates for most shippers. 
Because U.S. and Canadian grain producers compete, both with each other and in a global 

The report is entitled Industry Health Has Improved, but Concerns about Competition 
and Capacity Should Be Addressed. 

’ The supplement is entitled Freight Railroads: Updated Information on Rates and Other 
Industry Trends. 
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marketplace, the agency also wanted to hear about the interplay between the American and 

Canadian wheat markets, how the Canadian regulatory system differs from the American 

system, and what impact those differences might have on grain production in the United 

States. I am pleased to see that you are hearing today directly from the U.S. Department of 

Agriculture and representatives of the agricultural sector on these issues. 

There are of course areas - states like North Dakota and Montana - in which rail 

rates tend to be higher than average, as the 2006 GAO Report points out.* That is largely 

because of the economics of the railroad industry: under principles of “differential 

pricing,” railroads, with high “sunk” costs and with fierce competition for most traffic, are 

expected to charge more, even substantially more, from their captive traffic than from their 

competitive traffic if they are to achieve enough revenues to cover their costs and invest in 

necessary facilities. Although differential pricing is practiced in many other industries - 

such as airlines, utilities, hotels, and movie theaters - we understand that shippers on the 

captive end of this differential pricing scale would not be satisfied with the status quo. But 

if differential pricing is to be substantially tempered in the industry, then revenues will 

have to come from some source other than captive shippers. And if other sources of 

revenue cannot be found, then infrastructure investment will suffer, as will rail service. 

Indeed, Congress has recognized that all shippers - even captive shippers - benefit when 

railroads are permitted to engage in differential pricing. As the House of Representatives 

explained in 1980 (H.R. Rep. No. 1035, Ob'* Cong., 2d Sess, 39-40): 

In the absence of the regulatory flexibility which permits differential 
pricing, all shippers would be harmed. If traffic which moved at low rates 
were forced to pay higher rates, the traffic would disappear to other modes. 


* For some areas, rates can be higher because traffic is seasonal and there is little volume 
during off-peak times. 
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When the traffic moved to another mode, the contribution to fixed cost 
made by that traffic would also disappear. The result is that the remaining 
commodities would have to make up for the fixed cost formerly paid by the 
traffic which moved to another mode, resulting in higher rates for the 
remaining traffic. 

To further address GAO’s observations about areas with less competition, the 
Board recently commissioned an extensive study on the extent of competition in the 
railroad industry. The study will also assess various policy issues, including current and 
near-future capacity constraints in the industry; how competition and regulation impact 
capacity investment; how capacity constraints impact competition; and how competition, 
capacity constraints, and other factors affect the quality of service provided by railroads. 
The economic consulting firm Christensen Associates, based in Madison, Wisconsin, has 
signed a contract valued at approximately $1 million to deliver this study to the STB for 
publication in the Fall of 2008. 

The Board also continually seeks to protect and promote rail competition. Its 
current major merger rules require an applicant to demonstrate that the transaction would 
enhance competition where necessary to offset negative effects of the merger, such as 
competitive harm or service disruptions; its earlier merger decisions protected competition 
by ensuring that no shippers became captive to a single carrier as a result of a merger; its 
approval of the “Conrail Transaction” resulted in the availability of two-carrier service for 
several areas that had previously been served by a single carrier; and in decisions in a 
variety of individual cases, the Board has prevented larger carriers from interfering with 
the ability of smaller carriers to meet their obligation to provide service. 

The Board has also facilitated new competition with its many decisions authorizing 
construction of new lines. One example of how the Board worked diligently to enhance 
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competition is reflected in the agency’s decisions authorizing the construction by the 
Dakota, Minnesota and Eastern Railroad (DM&E) of a line into the Powder River Basin in 
Wyoming designed to provide enhanced rail transportation options for coal shippers, 
particularly in the Midwest. In that case, the Board, after an extensive environmental 
review, a few years ago approved the construction of the new line. The United States 
Court of Appeals for the Eighth Circuit found on judicial review that, while the Board had 
done “a highly commendable and professional Job,” the agency needed to further consider 
four specific environmental issues. The Board issued a second decision addressing those 
issues, and about 9 months ago that decision was upheld by the court after again being 
challenged by environmental and local groups opposed to the proposed project. 

One issue that is now pending before the Board involves interchange commitments 
that may be part of sale or lease contracts when large carriers sell or lease lighter-density 
portions of their lines to smaller carriers (referred to by some as the “paper barrier” issue). 
Some parties take the view that these arrangements have helped facilitate the growth of the 
short-line industry into a vibrant force in the transportation sector - with well over 500 
carriers today operating nearly 46,500 miles of track with nearly 20,000 employees - while 
others are concerned that they have tended to freeze in place the competitive status quo, 
rather than allowing the development of new competitive options not available before the 
transaction. A Board decision addressing a request for a general rule regarding such 
contractual interchange commitments is imminent. 

Rate Regulation 

As is the case with other industries, when capacity is tight, carriers will seek to 
raise their rates. As a result of differential pricing, those shippers without competitive 
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options often see their rates rise the most. Thus, with tight capacity throughout the 
industry today, the Board’s rate processes are particularly important, and I will now turn to 
that matter. 

Rate Disputes . Under the statute, the Board is directed to ensure that rates are 
reasonable while at the same time not precluding railroads from obtaining adequate 
revenues. Balancing these potentially conflicting objectives is not an easy task. Rates that 
are too high can harm rail-dependent businesses, while rates that are held down too low 
will deprive railroads of the revenues needed to pay for the Infrastructure investments that 
are in turn needed to give shippers the level and quality of service that they require. The 
Board has recently improved its procedures for handling rate cases, with one set of 
procedures for large rate cases and two other procedures for smaller cases. 

Large Rate Cases . With often hundreds of millions of dollars at stake, large 
rate disputes raise complex questions over the value of the assets needed to serve the 
shipper, the operating costs to serve the shipper, and the degree of differential pricing a 
carrier needs to earn a reasonable return. To resolve these large disputes, in 1985 the 
Board created a sophisticated, although complex, approach known as “Constrained Market 
Pricing,” or CMP. CMP provides a framework for the Board to regulate rates while 
affording railroads the opportunity to cover their costs. Although CMP is premised on the 
need for differential pricing, CMP principles also impose constraints on a railroad’s ability 
to price, even for their captive traffic. 

CMP sets up four potential constraints to railroad pricing. The constraint that is 
typically used is the stand-alone cost (SAC) test. Under SAC, a railroad may not charge a 
shipper more than what a hypothetical new, optimally efficient carrier would need to 
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charge the complaining shipper if such a carrier were to design, build, and operate - with 
no legal or financial barriers to entry into or exit from the industry - a system to serve only 
that shipper and whatever group of traffic that shipper selects to be included in the 
analysis. The ultimate objective of the SAC test is to ensure that the complaining shipper 
is not charged for a carrier’s inefficiencies or for facilities or services from which the 
shipper derives no benefit. This assures that the complaining shipper is not required to 
unfairly subsidize other customers of the railroad. 

Although the U.S. courts of appeals have affirmed every challenged SAC case 
issued by the Board since the agency was created in 1995^ (whether they were challenged 
by the shipper or the railroad involved), during the past few years it became apparent that a 
loophole gave railroads the ability to “game” the outcome of future SAC determinations. 
Moreover, in a recent court decision, the Board was warned that part of its SAC 
methodology was on “shaky ground.”® Finally, the complexity and costs of litigating a 
SAC case had increased over time, often costing $3-5 million and 2-4 years for a shipper to 
bring, or a railroad to defend, a case. For these reasons, the Board found it necessary in 
2006 to make some significant changes in how we will apply the SAC test and how we 


’ See Otter Tail Power Co. v. BNSF Ry., 484 F.3d 959 (8th Cir. 2007); Arizona Elec. 
Power Coop., Inc. v. STB, 454 F.2d 359 (D.C. Cir. 2006); BNSF Ry. v. STB, 453 F.3d 473 
(D.C. Cir. 2006); PPL Mont., LLC v. STB, 437 F.3d 1240 (D.C. Cir. 2006); Wisconsin 
Power & Light Co. v. Union Pac. R.R., 62 Fed. Appx. 354 (D.C. Cir. Apr. 30, 2003); 
McCarty Farms, Inc. v. STB, 158 F.3d 1294 (D.C. Cir. 1998); Burlington N.R.R. v. STB, 
114F.3d206(D.C. Cir. 1997). 

® In particular, the United States Court of Appeals for the District of Columbia, in 
affirming one of the Board’s more recent SAC decisions, explicitly stated that, if the Board 
were “presented with a model [for allocating revenue for so-called “cross-over traffic”] 
that took account both of the economies of density and of the diminishing returns thereto, a 
decision to adhere to its [existing] model would be on shaky ground indeed.” BNSF Ry. v. 
STB, 453 F.3d 473, 484 (D.C. Cir. 2006). 
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will calculate the amount of relief in a large rate case. The revisions reflect a significant 
milestone in the STB’s ongoing effort to reduce litigation costs, create incentives for 
private settlement of disputes, and shorten the time required to develop and present large 
rail rate cases to the STB. These rules were completed last Fall — within 8 months of the 
notice of proposed rulemaking. 

Small Rate Cases . In 1996, in response to a Congressional directive, the 
STB adopted simplified guidelines for assessing the reasonableness of challenged rail rates 
in cases in which a full SAC presentation is too costly. Under these guidelines, the agency 
established three “benchmarks” to determine the reasonableness of a challenged rate in a 
small rate case. The three benchmarks look at the carrier’s overall revenue needs, how the 
railroad prices its other captive traffic, and how comparable traffic is priced. 

Shippers, however, noted several shortcomings to the small rate case procedures 
that discouraged them from filing cases. For example, many stated that it was unclear 
what shippers would qualify to use the guidelines. In addition, shippers (and railroads) 
wanted greater clarity as to how the three benchmarks would be applied in a particular 
case. Shippers also expressed concerns about how railroads might use the discovery 
process to unreasonably prolong a case. As a result of these ambiguities, no cases have 
been decided under the 1996 simplified guidelines, although two cases were filed and then 
settled. 

The agency held several public hearings on this matter from 2003 through 2007, 
and its staff met with staff from other economic regulatory agencies to gather information 
on how those agencies handle smaller disputes. On September 5, 2007, the Board issued a 
decision updating our process for reviewing rate complaints in cases where the cost of a 
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full SAC case is not warranted or practicable. The Board’s decision, which makes the rate 
review process available to shippers of all sizes, allows smaller rate cases to proceed on 
one of two tracks. First, freight rail customers may seek up to $1 million in relief over a 5- 
year period, using a revised version of the three-benchmark test with more predictability 
built into it. A shipper using that approach would have a Board ruling on its case within 8 
months of the filing of its complaint. 

Under a second approach, freight rail customers can seek up to $5 million in relief 
over a 5-year period, by using a process that focuses on whether the carrier is abusing its 
market power by charging more than it needs to earn a reasonable return on the 
replacement cost of the infrastructure used to serve that shipper. This is a simpler form of 
the SAC test that is applied in large cases; it relies on standardization of many of the 
components in order to reduce the cost and complexity of litigating the case. A Board 
decision in a rate case brought under this approach would be issued within 17 months after 
the filing of the complaint. 

Before the Board’s recent changes, the majority of captive rail traffic had been 
effectively blocked from Board rate review due to the complexity and resulting high costs 
of the previous procedures. The Board’s new procedures ensure that the rate review 
process will be accessible to all captive traffic that moves under common carrier rates. 

In all rate cases, the Board will require mediation up front, which we have found is 
a good way of getting adversaries together. Indeed, earlier this year a small rate case 
involving Williams Olefins, LLC and Grand Trunk Corporation was resolved privately 
within only a few weeks pursuant to mediation by Board staff. 
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Fuel Surcharges . Another matter that has concerned shippers in the past few years 
is the way the railroads were assessing fuel surcharges. As you know, in recent years fuel 
costs have been unpredictable and volatile, with some sharp upward spikes. Fuel is a 
substantial component of railroad costs, and carriers have sought to recover their increased 
fuel costs through surcharges. Some shippers felt that the surcharges they were being 
assessed were greater than the increased fuel costs that could be attributed to their 
movements. Captive shippers voiced concerns that the fuel surcharge programs of the 
carriers, which were expressed as a percentage of the base rate, virtually guaranteed that 
captive shippers with high base rates would bear the increased fuel costs of other shippers. 
They also objected to the carriers’ practices of “double dipping” by first raising the base 
rate using an index that includes changes in fuel costs and then adding a separate fuel 
surcharge to the same movement. 

In May 2006, the Board held a public hearing on the matter. In January of this year 
we issued a decision declaring it an unlawful practice for carriers to use a fuel surcharge to 
recover more than the increased fuel costs attributable to the particular movement to which 
the surcharge is applied. This action, with industry-wide effect, demonstrates that the 
Board will use aggressively the authority granted to it by statute to stop unreasonable 
practices, thereby protecting shippers and advancing the public interest. 

Service Quality and Railroad-Shipper Relationships 
The Board actively monitors railroad industry performance. We receive monthly 
reports from each Class I railroad, tracking such indicators of congestion and efficiency as 
the number of freight cars on line, train speeds, and the amount of time cars spend in 
railroad terminals to make connections between trains (referred to as “terminal dwell” 
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time). Moreover, as it has done for several years now, the Board has asked each of those 
carriers to provide forward-looking information on how the railroads are preparing to 
handle end-of-year peak shipping demands in several key markets: agriculture (grain, 
grain products, and ethanol); coal; chemicals; and intermodal traffic. This year the Board 
also asked the carriers for their performance goals (with respect to cars-on-line, terminal 
dwell time, train speed, and employment levels), as well as information on critical 
capacity-related infrastructure needs this year and their capital needs for increasing 
capacity in 2008. The carrier’s responses were due by September 14“'’; we are reviewing 
those responses and shortly will release them to the public. 

On July 18, 2007, the Board held a field hearing in Kansas City, Missouri, to 
examine issues related to the efficiency and reliability of railroad transportation of 
resources critical to the Nation’s energy supply, including coal, ethanol and other biofuels. 
Speakers at the hearing represented the interests of railroads, utilities, coal shippers, and 
other energy commodities such as ethanol. To address these issues further, the Board is 
establishing a Rail Energy Transportation Advisory Committee (RET AC) to provide 
advice and guidance to the agency and to serve as a forum for the discussion of emerging 
issues regarding the railroad transportation of energy resources such as coal and ethanol 
and other biofuels. RETAC is expected to address matters such as rail performance, 
capacity constraints, infrastructure planning and development, and effective coordination 
among suppliers, railroads and energy-resource users. The Board has sought public 
suggestions for candidates for RETAC membership, and it will announce its selections 
soon. 
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The Board has a very effective Rail Consumer Assistance Program, run by our 
Office of Compliance and Consumer Assistance (OCCA), which handles about 100 
disputes in a typical year. A few of these informal disputes concern rate issues, but the 
majority relate to service. The process is easy to use and shipper-friendly. It can be 
engaged by a simple telephone call, fax, letter, or email. The follow-up by our staff is 
prompt and effective. Our consumer assistance staff has addressed a variety of issues, in 
addition to rates and service, including: car supply issues; claims for damages; demurrage 
issues (charges for holding rail cars for too long); fuel surcharges; employee complaints; 
and community concerns. Our staff carmot always resolve the issues informally, but they 
are often successful at bringing the parties closer together and getting them to talk to each 
other without resorting to litigation or formal Board adjudication. 

During the past year, the staff working in the consumer assistance program 
proactively negotiated changes to the railroad industry’s “embargo rules” (rules that 
govern temporary stoppage of railroad service due to track damage or other causes) that 
will do much to hold carriers to their common carrier obligation to their shippers. We also 
resolved two situations in which the crossing or interchange point between two railroads 
had been blocked, in each case getting the railroad or railroads involved to work out 
mutually acceptable compromises. We successfully secured rail service for a new shipper 
in Texas when a large railroad refused to serve it. We assisted a small grain shipper in 
Nebraska with a rate dispute, persuading the carrier to compromise with the shipper, and 
assisted a shipper in Missouri with its freight claims, persuading the carrier to honor the 
claims. And we assisted a shipper organization by persuading a large carrier to modify its 
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freight car information system to provide information that was needed for the businesses of 
the involved shippers. 

When parties caimot resolve their differences informally, they can engage the 
Board’s formal processes by filing a complaint. For example, the Board may temporarily 
substitute another carrier for a carrier that is unable or unwilling to provide adequate 
service on its lines. We have used those rules several times in the past few years. This 
past year, following up on a 2006 authorization of such alternative rail service at the 
request of a shipper in Texas, the Board extended the temporary relief until a long-term 
solution could be developed. Late last month the Board ordered the lines involved to be 
sold, at a price set by the Board to reflect the value of the property, to one of two 
prospective buyers. This particular “forced sale” case was complex and lengthy. The 
course of the Board’s decisions demonstrates that we will use every available tool, where 
necessary, to protect shippers receiving inadequate service. 

The Board acted to preserve shippers’ service options in a case in Ohio this year 
involving a railroad that would not let another railroad cross its line. In that case, a Class I 
rail carrier had unilaterally removed the crossing diamonds that were needed for a short 
line to serve several potential shippers. The Board made clear that a carrier may not 
undercut another carrier’s ability to fulfill its common carrier obligation by unilaterally 
severing track of the other carrier that is part of the national transportation system. The 
Board directed the Class I carrier to promptly reinstall the crossing. 
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STB Actions 

The past 12 months have been noteworthy for the number of proartive steps taken 
by the Board to reform, streamline, and modernize our oversight and rail regulatory 
procedure. To summarize, some of the highlights of the past year include the following: 

■ In September 2006, we instituted a rulemaking proceeding to modernize the 
way we calculate the railroad industry’s cost of capital to more accurately 
reflect the financial health of the rail industry; 

■ In October 2006, we reformed the rate review process for large rate cases to 
streamline and improve the accuracy of the process, to close a loophole that 
permitted carriers to manipulate the process, and to address a legal 
vulnerability; 

■ In September 2007, we overhauled the procedures for handling smaller rail 
rate cases so that all shippers will have a practical and feasible means of 
challenging rail rates; 

■ We investigated the fuel surcharge practices of the railroads, and in January 
2007 concluded that their fuel-surcharge programs were unreasonable 
because they were misleading and because they required captive shippers to 
bear surcharges that were higher than the increased fuel costs attributable to 
their traffic; 

■ In November 2006, we held a hearing on issues related to the transportation 
of grain to explore whether further changes to the regulatory framework are 
necessary; 

■ In July 2007, we held a hearing and announced that we are establishing an 
advisory committee on transportation of energy commodities to monitor the 
ability of the railroads to handle the future energy needs of the Nation; 

■ In August 2007, we ordered a railroad providing inadequate service to sell 
its line to another carrier that would provide better service; and 

■ We recently contracted with an independent economic consulting firm to 
conduct a sweeping national study of rail competition-related issues. 


Of the more important actions that will take plaee between now and the end of next 
year, the STB will: 

■ Issue final rules on how to calculate the cost of capital for the rail industry; 

■ See that the competition study is completed, and analyze the results and 
recommendations contained therein; 
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■ Test the new simplified rate guidelines on three newly filed small rail rate 
disputes; 

■ Finish our investigation into the concerns about the appropriateness of 
certain interchange commitments that large carriers may enter into when 
they sell or lease light-density portions of their lines to smaller carriers; 

■ Consult with our new energy advisory committee for guidance on a range of 
significant issues that affect the public interest in a reliable delivery network 
for coal and liquid biofuels; 

■ Continue to examine the infrastructure and capacity needs of the rail 
network and the railroads’ capital investment levels, and to emphasize the 
critical importance of developing new strategies to meet those challenges; 

■ Review the recently announced proposal by the Canadian Pacific Railroad 
to acquire the Dakota, Minnesota & Eastern Railroad; 

■ Improve the Board’s ability to ensure effective regulation of rail operations 
that handle municipal solid waste and related materials; 

■ Address the current ambiguity as to whether certain types of arrangements 
between rail carriers and shippers reflect contracts (for which regulatory 
remedies are unavailable), or whether they reflect common carrier service 
subject to Board regulation; and 

■ Prepare the STB to have the capability to address potential conflicts 
between passenger rail and freight rail operations and to implement 
potential legislative proposals in this regard. 


Conclusion 

I appreciate the opportunity to discuss these issues today, and look forward to any 
questions you might have. 
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October 1 5, 2007 


The Honorable James L. Oberstar 
Chairman 

Committee on Transportation and Infrastructure 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Oberstar; 

Please find enclosed responses to questions posed by the Committee pursuant to 
the September 25, 2007 hearing on Rail Competition and Service, I hope this 
information will be helpful to you and the other Members of the Committee. 

If you have any ftirther questions or concerns, please contact me, or your staff 
may contact Matthew Wallen, Director of the STB’s Office of Governmental and Publie 
Affairs at (202) 245-0238. 
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Responses to Questions Submitted by Congressman Rahall 

Question: Chairman Nottingham, I would appreciate it if you would expand upon what I 
view as one of the pillars of the Staggers Rail Act, differential pricing. In particular, how 
differential pricing works to insure that we have in this country a financially sound and 
viable railroad network, which is, as I always note, in our national interest. 

Answer: Differential pricing is a very conunon form of pricing. At bottom, it means 
charging a different price for a comparable product or service to different customers. 
Movie theaters and airlines are just a couple of the other markets besides railroads that 
engage in differential pricing. 

While such price discrimination might seem inequitable, differential pricing can be both 
efficient and fair. The railroad industry has extremely high fixed costs. As a result, the 
marginal cost of providing rail service tends to fall well below the average cost. If a 
railroad were to charge the marginal cost for their products to all of its customers, it 
would not cover its fixed costs and would eventually go bankrupt. 

Nor can railroads simply charge the average cost to each customer, for there will be some 
who do not value the service at that price. As a result, even those captive shippers who 
pay the highest prices may be better off if carriers are permitted to offer broad discounts 
to their demand-elastic customers. Indeed, the history of the railroad industry suggests 
that we must either subsidize railroad operations (as most countries do - though this 
creates a number of problems) or permit carriers to engage in differential pricing, subject 
to certain regulatory constraints. Encouraging railroads to discount some of their rates 
advances other positive public policy goals, such as reducing motor carrier highway 
traffic congestion and the safety, fuel inefficiency and air pollution problems that come 
with highway congestion. 

Alternatives to differential pricing could include government price controls based on the 
mileage and weight of each freight rail trip. Such an alternative would likely increase 
current rates produced by differential pricing for many rail customers and could reduce 
the railroads’ ability to compete with motor carrier traffic. In the late 1970s, Congress 
faced this exact choice - to subsidize (or even nationalize) the railroad industry or permit 
the industry to rationalize its operations and engage in differential pricing. The Staggers 
Rail Act explicitly chose the latter option - it permitted carriers to engage in differential 
pricing. Railroads are significantly healthier today than they were a generation ago. That 
improved health is largely a function of their ability to engage in differential pricing. 

Question: As a follow-up, would you say that differential pricing is not unique in the 
transportation sector to the railroads. For instance, airlines sell similar seats on the same 
plane for different prices. 

Answer: Many industries engage in wide-spread differential pricing. The airline 
industry, which you cited, is a very good example. The U.S. government is undoubtedly 
the largest single consumer of airline .services and is able to use its purchasing power to 
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negotiate large discounts from the airlines. Were airlines unable to engage in differential 
pricing, government travelers would have fewer choices of flights aud pay considerably 
higher prices. 

There are other examples of differential pricing as applied to the transportation sector. 
There is growing interest in applying differential pricing to our road network. Variable 
priced tolling (where individuals willing to pay higher prices can access “HOT” lanes) 
may enable us to ease congestion for all travelers. Electric utilities often manage peak 
demand periods for electricity by charging higher rates during peak periods. 

Question: Also to the STB, what are your observations in the area of coal transportation 
by rail - are you seeing more coal being moved, are you aware of any major capacity 
constraints? 

Answer: According to data from the Association of American Railroads, coal traffic is 
running at very high levels, though a bit behind 2006 volumes. Of course, the market for 
coal transportation involves two different stories. In the East, coal export volumes 
remain at low levels and overall traffic is off the levels of a year ago. In the West, 
particularly in the Powder River Basin (PRB), coal volumes are running at record levels. 
Rail Business (October 8, p. 5) reported that both UP and BNSF loaded record amounts 
of PRB coal in September. 

In both the East and the West, the major railroads are already taking steps to deal with 
capacity issues that will either directly or indirectly benefit coal shippers. In the East, 
Norfolk Southern’s Heartland Corridor project, a public-private partnership, which is 
publicized to address intcrmodal access problems, will also improve one of that carrier’s 
major coal routes. Some of the changes made there will address coal capacity issues and 
routing options through Virginia and West Virginia. In addition, NS has announced a 
new car repair facility to open in Portsmouth, OH, immediately north of important coal 
producing points, sometime next year. 

In the West, BNSF is adding 60 miles of third and fourth main tracks to key areas of the 
Powder River Basin region to address immediate coal capacity problems, and is also 
double-tracking lines outside of the PRB to handle additional trainloads. The interchange 
between BNSF and Kansas City Southern, at Kansas City, MO, for coal fired plants 
located on the latter carrier has recently been expanded with renewed flyovers and 
additional track flexibility. This interchange has been a chokepoint in the past for these 
carriers and still bears watching for continued problems. We will consult with both 
carriers if we feel further attention is needed. 

Union Pacific has completed a new third main track at North Platte Yard and added 38 
miles of Centralized Traffic Control (CTC) main line in Eastern Nebraska, all as part of a 
plan to develop a double-track CTC route all the way from the Powder River Basin 
Mines to Chicago. UP is also double tracking the Gasconade Bridge between Kansas City 
and St. Louis for PRB coal traffic to the East. The carrier is also constructing a $43 
million bridge at Boone lA, to be completed by October, 2008. Additional efforts are 
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under way to boost individual train tonnage capacity, make running repairs to coal cars in 
major terminals, speeding up customer notifications by use of the internet, all to reduce 
dwell times and increase velocity. 

For future coal capacity, the Board has approved construction of a new rail line by the 
DM&E, which would add a third serving railroad to the Powder River Basin, and provide 
single line service to Chicago, and possibly beyond. 
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Responses to Questions Submitted by Chairman Oberstar 

Question 1: The STB recently completed a large rate case rulemaking in October of last 
year in Ex Parte No. 657 (Sub-No. 1). In announcing the decision, you promised that the 
STB had “improved” the system for deciding rate cases. Further, in a letter responding to 
the Congressional concerns about undue prejudices brought about by the rulemaking, you 
promised that the results would be fair and not prejudicial. But in your two rate case 
decisions issued in September, you denied all relief and even admitted that the 
complainant shippers had been unduly prejudiced by the implementation of portions of 
the new standards. 

The Basin Electric case involved revenue/variable cost ratios of well over 600% today, 
and an astonishing Slbillion in rate increases over time on a single customer! Would the 
shipper have won if not prejudiced by the retroactive application of the new STB 
imposed revenue standards? Do you expect that after having already spent $6 million, 
the customer should take solace in the prospect of spending more time and money in 
follow-up proceedings? Don’t these first two new decisions decided under the new 
standards establish that the Board’s new rules are no improvement? Given these new 
decisions, and the clear prejudice caused as now recognized by the Board, how are we to 
escape the conclusions that the STB has no interest in providing effective relief against 
monopoly railroad rate abuses and it is failing to engage in fair, balanced, and impartial 
decisionmaking? 

Answer: We have never stated that our new procedures prejudiced anyone. We have 
said that complainant shippers “could” have been prejudiced. Given the possibility of 
prejudice we took the unusual step of permitting complainants to modify their SAC 
presentations. The Board did not complete its analysis of the evidence under the old rules, 
so I cannot speculate on whether the shipper would have won or lost the case were it 
decided before the new standards took effect. The change in revenue allocation method 
you reference, however, was foreshadowed by a recent federal court decision, which 
warned the Board that continued use of the old approach was “on shaky ground indeed.” 
BNSF Rv. V. STB . 453 F3d 473, 484 (D.C. Cir 2006). Consequently, Basin Electric 
would likely not have benefited from application of the old revenue allocation approach, 
as the use of the discredited method might not have survived judicial review. Losing on 
appeal would only add to a litigant’s attorney and consultant expenses. 

I do note that your question inquires into only the change the Board made to its revenue 
allocation methodology. The Board also made a number of other changes in its major 
rate case rulemaking including: (1) changing its method for setting maximum lawful rates 
to prevent unfair manipulation by the railroads; (2) changing its method for indexing 
operating expense to account for productivity gains (when previously no productivity 
gains were recognized); and (3) disallowing parties from proposing movement-specific 
adjustments to the agency's Uniform Railroad Costing System (URCS) when calculating 
the 180% revenue-to- variable cost jurisdictional floor for rate relief, saving each party to 
the litigation an estimated $1 million in litigation costs. All of these changes were 
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applied to all pending rate cases. In a particular case, some of these changes might favor 
the shipper and others the carrier. 

You have also asked about the Board’s expectations regarding the shippers’ decision to 
invest additional resources to continue this litigation. That is a decision the shipper will 
have to weigh given the relative strength of its case. Our rule changes were not 
determined with a specific outcome in mind, but rather were meant to ensure that the 
Board’s methodology was sound from both economic and legal perspectives. Nor can we 
equate the money spent on litigation with the strength of a particular party’s case. One of 
your questions requests our opinion on whether a litigant should “take solace” at the 
prospect of spending more time and money in follow-up proceedings. The Board does 
not opine on questions of solace. 

With respect to the efficacy of the new rules, I would ask that you give them some time 
and examine how they apply in a number of cases before you draw any conclusions. The 
Basin Electric and AEP Texas cases were both in a unique procedural posture as they 
were designed and filed under the old rules, and were already in litigation when the new 
rules were promulgated. While the decision to apply the new rules to the cases was the 
correct one, the best test of the new rules will be cases filed after the rules went into 
effect. Once those cases are brought, I expect we will see that the revisions will serve the 
intended dual purpose of improving the soundness of the Board’s stand-alone cost (SAC) 
decisions and reducing the complexity and expense of rate proceedings. 

The Board remains committed to ensuring a fair, balanced, impartial and efficient rate 
review process. The very actions taken by the Board in the Basin Electric case, as well as 
the other pending large rate case, AEP Texas, demonstrate that the Board remains 
dedicated to that goal. It was in the interest of fairness that the Board took the 
unprecedented step of permitting the complainants to modify their SAC presentations in 
light of the new methodology. 

In addition, this Board has been exceptionally proactive in addressing the concerns of 
stakeholders. The Board has taken steps to make the small rate case procedures more 
accessible, to examine our methodology for determining the industry’s cost of capital and 
to undertake a study on the state of competition in the raU industry. An examination of 
our record over the past year demonstrates this Board’s commitment to providing an 
effective and efficient forum for dispute resolution. A review of the Board’s record of 
success in the U.S. Court of Appeals also confirms the absence of any bias or partiality in 
the Board’s execution of its respoasibilities. We believe that a comprehensive and 
impartial review of the Board’s record would make it quite easy for the Committee to 
“...escape the conclusions...” about the Board that are contained in your questions. 

Question 2: In your testimony at page 8, you state that railroad rates between 1985 and 
2005 “did not keep pace with inflation” and that ba.sed on the Rail Cost Adjustment 
Factor (RCAF) index, “the costs that the railroads themselves had to pay for the goods 
and services that they use in their business increased by 80% from 1985.” You conclude 
by stating that, “the fact that rates overall remained at or below 1985 levels even with 
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these recent cost increases demonstrates that, in general, rail rates have been held down 
for most shippers.” 

At a minimum, this testimony is highly misleading. Isn’t it true that overall railroad costs 
have gone down significantly, not up, because of substantial railroad productivity 
improvements that, in part, have been achieved because of significant customer 
investments (e.g. in railcars and facility improvements). Even the railroads admit that 
their expenses have been reduced dramatically. For example, BNSF’s CEO testified to 
Congress in 1991 that “[f|ortunately, because railroad expenses were reduced even more 
deeply than rates, railroads managed to keep some of the difference, which allowed the 
industry to gradually shore-up its finances.” Please explain how an industry can “shore- 
up its finances” when its rates are going down, and its costs are going up as you claim? 

Is the STB required by law to publish a productivity adjusted RCAF for the railroads and 
has the STB published this productivity adjusted rate index for almost 20 years? Why 
did your testimony fail to reference the significant productivity cost savings that have 
been experienced by the railroads using your productivity adjusted index? Please provide 
for the committee information summarizing productivity adjusted railroad expenses since 
1985 in relation to railroad rates, and whether or not you agree with the BNSF that 
railroad cost savings helped the railroads to “shore-up” their finances because they did 
not pass through all their cost savings to customers. 

Answer: In my testimony, I observed that railroad transportation rates had not kept pace 
with inflation, as documented by GAO. 1 also observed that the cost railroads paid for 
goods and services (such as labor, fuel, and materials and supplies) as determined by the 
Rail Cost Adjustment Factor (RCAF) increased by 80% from 1985 to 2005. The general 
increase in these costs over that time are not in dispute. The fact that railroad rates, once 
you control for inflation, are below the 1985 levels demonstrates that, in general, rail 
rates have been held down for most shippers. 

You suggest that this testimony is “highly misleading” because railroads have enjoyed 
substantial productivity gains as a result of the Staggers Act, which is why rail rates are 
below the 1985 levels. Respectfully, I cannot agree with your characterization of my 
testimony. The point I was making is that transportation rates have not generally 
increased with the passage of the Staggers Act. This observation is accurate. I did not 
delve into the reason those transportation rates have not increased, not withstanding the 
rising input costs facing the railroad industry. 

The decrease in rail transportation rates was one of the greatest surprises of the Staggers 
Act. The railroad community was known to be in grave financial health when the 
Staggers Act was passed. I am told it was expected that the railroads would return to 
profitability by raising transportation rates. This did not take place. Instead, with rail 
input costs rising steadily, railroads were able to reduce their expenses by being more 
productive. They were using their inputs more efficiently largely because of the 
freedoms they received with the Staggers Act. It is certainly accurate that railroad 
productivity improved substantially following the Staggers Act. 
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You then asked that 1 provide information summarizing the railroad productivity gains 
since 1985 and to discuss whether these cost savings helped the railroads shore up their 
finances. 

To give a quick snapshot; In 1985, Class I railroads reported operating expenses of $25.2 
billion, which permitted them to handle 19.4 million carloads and generate 876 billion 
revenue ton-miles. In 2005, Class 1 railroads reported operating expenses of $37.8 
billion, which permitted them to handle 31.1 million carloads and generate 1,696 billion 
(1.7 trillion) revenue ton- miles. 

One must, of course, adjust for inflation. Using the broadest measure of inflation, the 
Bureau of Economic Analysis' GDP Implicit Price Deflator, inflation increased 62% 
between 1985 and 2005. Therefore, in constant 2005 dollars: in 1985, Class I railroads 
reported operating expenses of $40.8 billion, which permitted them to handle 19.4 
million carloads and generate 876 billion revenue ton-miles. In 2005, Class I railroads 
reported operating expenses of $37.8 billion, which permitted them to handle 31.1 
million carloads and generate 1,696 billion (1.7 trillion) revenue ton-miles. 

Overall, since 1985 railroad productivity has improved 130%, as measured annually by 
the Board in Ex Parte 290 (Sub-No 4), Railroad Cost Recovery f*rocedures-f*roductivitv 
Adjustment . Indeed, it is precisely because of such large productivity improvement that 
railroads were able to lower their rates and improve their financial performance. 

Undoubtedly, railroads would have preferred to capture all of the benefits of their 
improved productivity. Certainly, they did capture some of that improvement - which 
enabled them, as BNSF suggested, “to shore up their financial position.” The fmancial 
posture of the railroad industry has improved over the past several decades. Moreover, it 
is not unusual for an industry to keep some portion of its productivity gains, while 
passing back the bulk to consumers. 

As the Board’s Office of Economics reported in 2000, the bulk of the productivity 
improvements created by railroads were passed along to shippers in the form of lower 
transportation rates. This is the strongest possible evidence that competition in the 
railroad industry was working precisely as the framers of the Staggers Act had hoped. I 
am mindful that shippers themselves may not have “enjoyed” the benefits of these lower 
rates; shippers, too, were forced by competitive pressures to pass along the bulk of these 
savings to consumers in the form of lower prices. Thus, at the end of the day, the 
ultimate beneficiary of railroad productivity improvements was the American consumer. 

In the end, the increased productivity of the railroad industry is the crowning 
achievement of the Staggers Act. Without those improvements, the only way the 
railroads could have achieved stronger financial health would have been to dramatically 
increase transportation rates. Fortunately, that didn’t happen. Rather, the vast majority 
of rail shippers (and their customers) have benefited from transportation rates that are 
lower today than they were in 1985, adjusted for inflation. While other costs for rail 
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customers were rising (such as labor, fuel, and electricity costs), rail rates simply did not 
keep pace. 

Finally, I do not agree that the cost savings were simply the result of shipper investments. 
There can be no doubt that shippers have made substantial investments in load-out 
facilities, rail cars, and other transportation-related infrastructure. These higher costs 
permitted them to capture lower rates, a “win-win” in most cases. But in 2000, the 
Board’s staff estimated that shippers were spending an additional $2.5 billion per year on 
rail cars as a result of the shift in ownership. This is a large number, but dwarfed by the 
$31.7 billion in rate reductions that had been passed through to rail customers. 
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January 28, 2008 


The Honorable James L, Oberstar 
Chairman 

House Committee on Transportation and Infrastructure 
Washington, DC 20515 

The Honorable John L. Mica 
Ranking Republican Member 

House Committee on Transportation and Infrastructure 
Washington, DC 20515 

Re: Analysis of H.R. 2125 

Dear Chairman Oberstar and Ranking Member Mica: 

At the rail competition and service hearing on September 25, 2007, 1 committed 
to provide the Committee with my analysis of H.R. 2125. In this letter, 1 will briefly 
summarize each provision of the bill and offer some views on the potential implications. 

Section 101 


Description : Section 101 of the bill would amend the rail transportation policy 
(RTP) set forth in 49 U.S.C. 10101 by adding "Implementation Directives" instructing 
the Board to ensure effective rail competition at origins and destinations, reasonable rates 
for captive traffic, and consistent, efficient and reliable service (including timely 
provision of rail cars). 

Background : The current RTP, which was established in the Staggers Rail Act of 
1980, sets forth a variety of 15 goals to guide the agency in all of its decisions. These 
include, among other things, allowing competition and the demand for rail services to set 
rates; minimizing regulatory involvement in rail matters; allowing rail carriers to earn 
adequate revenues; fostering sound economic conditions in transportation and ensuring 
effective competition and coordination between rail carriers, on the one hand, and other 
modes (such as trucks), on the other; and maintaining reasonable rates for captive 
shippers where rail rates provide revenues above those needed to maintain the rail system 
and attract capital. Essentially, the RTP balances a large number of sometimes 
competing policy considerations, such as reasonable rates for captive shippers and 
adequate revenues for railroads, so that the agency will not place one interest over 
another. 
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Although it is not an independent source of substantive law, the RTP serves to 
inform how the other, substantive provisions of the statute should be administered. Thus, 
courts reviewing Board decisions may look to how the Board has addressed the 
provisions of the RTP. And in at least one case, Ass’n of Am. R.R. v. STB. 231 F.3d 676 
(D.C. Cir. 2001), an STB major policy decision was remanded by a court for the Board to 
address the RTP. 

Analysis : I support the policies of promoting competition, reasonable rates, and 
good service. However, I believe they are already reflected in the RTP, which expresses 
a federal policy of protecting competition, maintaining reasonable rates, and ensuring a 
rail system that meets the needs of the public. See 49 U.S.C. 10101(1), (4), and (6). I am 
concerned that, by elevating three policies, through “implementation directives,” this 
provision would upset the carefully crafted balance in the current law between those 
policies and other policies that address sound economic conditions in transportation and 
revenues that are sufficient to maintain the rail system and attract capital. See 49 U.S.C. 
10101(3), (4), and (6). 

The strength of the current RTP has been that it addresses both shipper and carrier 
needs and recognizes that both must be met. Changing the RTP in a manner that appears 
to subordinate some goals to others does not reflect the necessary balance and could 
ultimately weaken the effectiveness of rail regulatory policy in maintaining a sound rail 
system that will meet the transportation needs of this nation. A recurring theme at our 
infrastructure hearing held during the past year was that one of the most pressing rail 
transportation needs today is for additional funding for infrastructure. It goes without 
saying that railroads’ ability to obtain adequate revenues is critical to achieving the goal 
of reliable service, and therefore subordinating a policy directed at adequate railroad 
revenues would undermine any policy of promoting reliable service. 

Finally, my views on this provision are necessarily informed by my views on 
various other provisions of the bill, which are discussed below. I am concerned that the 
bill would alter how the goals of reasonable rates and quality service are to be measured 
in a manner that I believe could ultimately defeat those goals. And with respect to rail 
competition. Congress has long understood, rightly in my view, that not every shipper or 
community can reasonably be served by two or more carriers. 

Section 102 


Description : Section 102 of the bill would overrule the Board's judicially 
affirmed "bottleneck" policy. This policy reflects the long-established principle of 
railroad law that a shipper generally may not require a carrier that can provide the full 
"through" service from origin to destination to carry the traffic for only part of the move 
and turn the shipment over to a competitor for the remainder of the haul. Section 102 
would require a railroad to establish a rate and provide service to any intermediate point 
designated by the shipper where the traffic may reasonably be interchanged. 
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Background : The bottleneck policy was addressed 1 1 years ago in response to 
attempts by coal shippers to limit the ability of railroads to price differentially. Under 
differential pricing, a railroad may charge higher rates to captive shippers with greater 
(more inelastic) demand. Shippers that do not have competitive alternatives, and that 
have less flexibility in how much rail service they need, will generally pay higher rates 
than those that either have transportation alternatives or that can adjust how much they 
ship based on how much the carrier charges. Thus, if there is only one railroad that can 
provide service between a coal mine and a power plant that depends upon receiving a 
certain number of coal shipments, the carrier may be able to charge a higher rate than it 
could if there were another, competing carrier that could also provide the service. 

In the bottleneck cases, the utility companies sought the ability to break up their 
movements into separate legs, in an attempt to get a lower rate on the segment of the 
move where they could use a competing carrier and to be able to bring a separate rate 
challenge for the shorter bottleneck segment of the move. 

The Board found that shippers cannot break up a through movement in this 
manner because ordinarily a carrier has a statutory right (in section 10705) to use a 
routing that protects its “long haul,” and because the Supreme Court has made clear that 
only the entire rate from origin to destination can be challenged. Sm Great Northern Ry. 
V. Sullivan, 294 U.S. 458, 463 (1935) (a shipper’s “only interest is that the charge shall be 
reasonable as a whole”). The only exception that the Board could find to these 
longstanding legal principles is when there is a separate rail transportation contract with 
another carrier for a segment of the move. The Board found that the more recently 
enacted provision, which entitles shippers and carriers to enter into such contracts for 
transportation beyond the Board’s Jurisdiction (section 10709), supersedes the law 
applicable to non-contract transportation. 

Analysis : I understand the consumer-rights appeal of empowering rail customers 
to break up trip segments into their component parts so that they can drive down the 
rates. But the bottleneck policy reflects the long established legal framework under 
which the rail industry has operated. I do not believe that categorically changing the way 
that the industry operates would be appropriate without further study and analysis. We 
have engaged a contractor, Christensen Associates, to examine various competitive issues 
over the next year, and we anticipate that the contractor will examine the bottleneck 
issue. Implementing a change with such significant potential ramifications before that 
study is completed and its results known would be precipitous, in my mind. 

1 am particularly concerned about the potential impact on the railroad industry’s 
ability to engage in differential pricing if a carrier’s participation were limited to a very 
small portion of those movements that it would otherwise depend upon to cover the 
current portion of its fixed and common costs. Differential pricing is common in all 
modes of transportation, and carriers depend on differential pricing to provide enough 
revenue to cover the fixed and common costs that cannot be attributed to specific traffic. 
Under any other approach, such as an assigned weight-and-distance approach or cost-plus 
approach, railroads would end up losing whatever traffic could move by another carrier 
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or other mode of transportation offering lower rates, such as trucks, thereby adding to 
highway congestion and safety problems. And without the ability to make up the 
difference in order to obtain sufficient revenues, carriers would lack the means or 
incentive to reinvest sufficiently in their rail systems to continue to provide the level of 
rail service that our nation needs. In the end, with substantially lower revenues the size 
and shape of the rail system would likely change in ways contrary to the public interest. 
The natural outgrowth of such a scenario would be that carriers would focus their more 
limited revenues on their high-volume, low-cost routes, and would invest less in 
maintenance and service to higher-cost routes, thereby adversely impacting captive 
shippers and many rural and other regions. 

Section 103 


Description : Section 103 would sharply restrict a railroad's ability to enter into 
line sales or leases that include provisions limiting the ability or incentive of the 
purchasing/leasing carrier to interchange traffic with carriers other than the selling/lessor 
carrier, typically in exchange for a lower sale price or lease payments. It would not 
only preclude future interchange restrictions but would make existing restrictions 
presumptively unlawful. 

Background : The Board has recently considered a request that it adopt such a 
policy administratively. After examining the matter, the Board concluded that it would be 
inappropriate to assume, as this provision would, that every contractual agreement of this 
sort is contrary to the public interest. Rather, because both the terms of such interchange 
provisions and the situations in which they are used vary so much, the Board found it 
better to look at these provisions on a case-by-case basis, so that any benefits of such 
arrangements can be examined together with the problems they may cause. The Board 
is in the process of revising its rules to ensure appropriate Board scrutiny of existing 
arrangements and arrangements that may be proposed in the future. 1 am enclosing a 
copy of the Board’s decision, which was served October 30, 2007, in STB Ex Parte No. 
575, Review of Rail Access and Competition Issues - Renewed Petition of Western 
Coal Traffic League. 

Analysis : I am concerned that a wholesale retroactive canceling or amending of 
contracts agreed to by informed businesses would be troublesome from a legal, policy, and 
business perspective. For transactions not completely undone, there could be 
significant problems regarding adjustment of the compensation between the parties to 
the original transaction on an ex post basis. Because of the multifaceted, interdependent 
nature of provisions in sale/lease agreements, a determination of adjustments could be 
complex and prone to litigation, which, depending on the contracts, could take place at 
the Board, before an arbitrator or in the courts. In the meantime, ongoing business 
relationships could be disrupted en masse, and critical investment and marketing 
decisions might be put on hold. Moreover, some short lines operate with marginal cash 
reserves and could be significantly weakened if they had to operate under less favorable 
terms or provide compensatory adjustments to the seller/lessor carrier. 
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Section 103 assumes that these types of agreements are anticompetitive, but as the 
Board observed in its decision in STB Ex Parte No. 575, many of these agreements 
helped promote competition by empowering short lines and enabling them to enter 
into deals that would otherwise have been prohibitively expensive. No shipper faces 
less competition as a result of a paper barrier than it would have faced had the line 
remained in the hands of the larger railroad. Moreover, the line may have been an 
under-served, under-maintained branch line, with the larger railroad focusing its attention 
on its larger, main-line customers. If so, a more attentive short line may provide 
smaller shippers with better service and improved access to the national rail system than 
they might otherwise have had. Thus, as the Board explained in its STB Ex Parte No. 
575 decision, "viewed ex ante (i.e,, before the sale or lease of the facilities), the 
agreements may have been beneficial and furthered the public interest in a number of ways, 
including better service and/or better rates, and the creation or strengthening of short line 
railroads that have the potential to expand into other markets, and thereby ultimately add 
to competition." 

Finally, I should point out that railroads would face difficulty attracting 
investment in a regulatory climate in which Congress rewrites the terms of contracts 
between railroads regardless of the circumstances. 

Section 104 


Description : Section 104 would override the agency's judicially approved 
standards for when it will order a carrier to provide "reciprocal switching" for another 
carrier that could not otherwise serve that traffic. Under the current standards, the agency 
will not force a carrier that owns and operates a rail line to share its traffic on that line 
with a competitor unless the carrier has abused its market power by engaging in 
anticompetitive conduct. Section 104 of the bill would require a carrier to provide 
service over its own line on behalf of another carrier without regard to whether there has 
been any misconduct warranting such regulatory intervention. 

Background : “Reciprocal switching” is a form of “competitive access.” 
Competitive access generally refers to a regulatory program requiring one railroad to give 
another railroad direct access to traffic on its line. Generally this is accomplished 
through either reciprocal switching or through what is known as “terminal trackage 
rights” (which involves physical access by one carrier onto the lines of another). 

Under mandated reciprocal switching, the “incumbent” railroad would not be 
required to allow another carrier directly onto its property. It would, however, be 
required to share its facilities with its competitors indirectly, by transporting traffic over 
its track not in its own name but on behalf of a competing railroad instead (for a fee, 
which, if not agreed upon, will be prescribed by the STB). This would enable the 
competing railroad to offer its own (single-line) rate to a shipper whose facility is served 
only by the incumbent, to compete with the incumbent’s (single-line) rate. The practice 
is called “reciprocal” switching because, historically, such agreements were entered into 
voluntarily under arrangements where one carrier would switch traffic at one location for 
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another carrier, while in a different location the second carrier would switch traffic for 
the first. However, there would not be such reciprocity where the Board is called upon to 
compel a switching arrangement. 

Because freight rail service is provided by private-sector railroad companies 
operating over privately owned and maintained rail lines, railroads generally are not 
required to give such access to their competitors without a strong showing of need for 
such relief. The Board will prescribe temporary relief of this nature where needed to 
address a substantial measurable deterioration in the incumbent carrier’s service. 49 
CFR Parts 1 146 and 1 147. For longer-term relief, the Board and its predecessor (the 
Interstate Commerce Commission) have concluded, with judicial approval, that a shipper 
or railroad seeking such access must show that the incumbent railroad has abused its 
position as the sole provider of service by engaging in anticompetitive conduct that the 
access would remedy. See Midtec Paper Corp. v. United States, 857 F.2d 1487 (D.C. 

Cir. 1988). 

Analysis : Because the carrier physically providing the service to the shipper 
would not change in a switching arrangement, section 104 does not appear to be 
addressed to service problems, but rather appears designed to enable a captive shipper 
located near a second carrier to obtain lower rates without bringing a rate complaint. 
However, because the "switching" carrier would be entitled to compensation for its 
services, section 104 would simply have the effect of transforming a rate case into a 
switching fee case, without changing the ultimate issue of how much contribution to its 
fixed and common costs the incumbent carrier should reasonably be entitled to expect 
from the affected traffic on its line. And a rate case could seem simple compared to the 
cases that would likely ensue as an incumbent carrier demands compensation for giving 
its traffic to a competitor, including the diminished value of its investment. Finally, if a 
lower switching fee were imposed that did not take into account the value of the carrier’s 
investment, that would discourage future investment in those lines and in new lines. 

Section 105 


Description : Section 105 would direct the Board to designate any State or 
substantial part of a State as an "area of inadequate competition" at the request of the 
Governor of that State, if (1) the area is served by only one Class I railroad, and (2) the 
shippers in that area either (a) pay rates that yield revenues greater than 180% of variable 
costs or (b) are at a competitive disadvantage because of high rates or poor service. 
Moreover, the designation could apparently be limited to specific commodities within an 
area. Section 105 would direct the Board to rectify the conditions that caused that 
designation within 60 days of making the designation. Section 105 would give the Board 
powers that it would not have in other areas, including ordering trackage rights beyond 
terminal areas, ordering haulage arrangements, and applying a more expansive definition 
of what constitutes unlawful rate discrimination. 

Analysis : Section 105, overall, appears designed to equalize rates for many 
captive shippers at or near the 180% revenue-to-variable cost level. This provision could 
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have far-reaching impacts that would change the regulatory balance dramatically. The 
criteria for designation appear to be so expansive that the potentially eligible areas would 
be numerous and widespread. And the emphasis on rate equalization among shippers 
would mark a return to failed regulatory policies and practices that had resulted in a weak 
and financially distressed rail industry prior to the legislative reforms of 1976 and 1980. 

As in that pre-reform era, without sufficient investment or adequate revenues the 
rail system would deteriorate and likely shrink, unless the Government were to take over 
the railroad industry and fund the carriers to offset the revenue losses precipitated by the 
180% rate cap. Finally, the access scheme that the provision contemplates would be even 
more intrusive than that provided for in section 104, and would generate even more 
litigation as carriers demanded to be paid for being forced to give up their private 
property. 

Section 201 


Description : Section 201 would require the Board to post on its website a 
description of each service complaint, whether a formal complaint filed with the Board or 
an informal complaint received by any individual STB member or staff person, within 
7 days of its receipt. It would also require the Board to promptly update its website to 
show when and how each complaint is resolved, and to annually report this information 
to Congress. 

Section 201 would also provide that, where a complaint is filed within 20 days 
after a railroad publishes a new or revised rate, rule or practice, the Board must rule 
within 90 days on any request for injunctive relief. Moreover, injunctive relief could not 
be denied on the ground that reparations would be available if and when the complainant 
ultimately prevails. 

Analysis : Section 201 in my view is an unnecessary procedural provision that 
could be counterproductive. Formal complaints are already fully publicized on the 
Board’s website. For informal complaints, the confidentiality of the current process is a 
major factor in the agency's success in handling such complaints. Shippers seeking 
informal assistance typically request confidentiality, sometimes because they do not want 
their competitors to know about their problems. Moreover, publicizing such complaints 
could impede their resolution by placing the carrier in a more defensive posture in which 
it might refer the matter to its legal counsel instead of taking prompt corrective action. In 
short, the confidential process allows for quick and low-cost solutions. 

Turning to the provision regarding injunctive relief, 1 have two concerns. The 
first relates to the disparity in relief available to carriers and shippers when a carrier has 
been enjoined from collecting a new or revised rate or charge. Under a longstanding 
ruling of the Supreme Court, if the challenged rate or charge is ultimately found to have 
been reasonable, the carrier cannot collect the lost revenues for the period an injunction 
was in place. In contrast, where the rate or charge is found to have been excessive, the 
shipper is entitled to reparations for any amounts overpaid. To avoid any unfairness, the 
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Board has found that fashioning a provision that allows either side to be made whole at 
the end of the process is preferable to an injunction. My second concern is that, 
should requests for injunctive relief once again become a routine litigation tactic 
whenever a carrier seeks to change a rate or rule or institute a new rate or rule (as it was 
prior to the legislative reforms of 1976 and 1980), a 90-day period may not afford 
enough time to develop a sufficient record to enable the Board to make a fully 
informed decision. Both shippers and railroads need ample time to gather and present 
the type of evidence needed for a decision with lasting consequences for the railroad. 

Section 202 


Description : Section 202 would add an explicit requirement in 49 U.S.C. 1 1 101 
that rail transportation be "reliable and efficient." 

Analysis : The common carrier obligation has traditionally been regarded as 
requiring that a shipper receive adequate service upon reasonable request. It is not clear 
to me whether section 202 is meant to clarify what constitutes "adequate" service (which 
would seem capable of embracing a variety of concerns) or to impose additional service 
requirements. In either case, the effect of adding this provision could be to spur litigation 
over a wide range of operational details and circumstances (both large and small) that can 
impact the service that is ultimately provided to a particular customer in an individual 
situation. Finally, how to determine liability for problems that may be caused by events 
elsewhere on the rail system, that themselves may be the product of actions of another 
carrier, a different shipper, or events that are completely out of the control of railroads 
(such as severe weather), could encourage litigation rather than the cooperation that is 
needed in times of service disruptions. 

Section 203 


Description : Section 203 would establish a new separate Office of Rail Customer 
Advocacy within DOT (but not within the STB) to "accept" rail customer complaints; 
initiate or participate in STB proceedings seeking rail regulatory action; and compile and 
maintain information on the cost and efficiency of rail transportation. The Rail 
Consumer Advocate would have access to STB information and databases. 

Background : A rail customer advocacy office is not unprecedented. As early as 
1903, the ICC several times brought a public counsel into ICC proceedings; indeed, in 
1914, the ICC contracted with Louis Brandeis, before he had been appointed to the 
Supreme Court, to serve as a public counsel. 

Congress created a standing public couasel with authority to intervene in ICC 
proceedings when it established the Office of Rail Public Counsel, an independent office 
affiliated with the ICC, in 1976. The head of that office was to be appointed by the 
President with the advice and consent of the Senate, with a term of four years, and the 
Office was to submit its budget requests directly to Congress and the President. The 
duties of the office included petitioning the ICC to begin a proceeding on any rail-related 
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matter within the agency’s jurisdiction; seeking Judicial review of ICC decisions in such 
cases; presenting to the agency the views of under-represented communities and rail 
shippers; and representing the public interest in rail matters before the ICC and other 
federal agencies. See generally 49 U.S.C. 10381-87(1978). 

The Office of Rail Public Counsel never received adequate funding from 
Congress or adequate support from the President, and although it was not formally 
abolished until 1995, it was ineffective and not even operational during most of its 
existence. The ICC, in an attempt to have some sort of an independent “public interest” 
arm, created an Office of Special Counsel in 1978, which performed some of the 
activities assigned to the Rail Public Counsel. That Office, however, was also short- 
lived, and it was folded into the “Office of Public Assistance (Special Counsel)” in 1985. 
By 1993, the ICC had dropped the “Special Counsel” designation from the Office of 
Public Assistance’s name. 

Analysis : While I would naturally defer to the Secretary of Transportation to 
determine appropriate organization and staffing arrangements within her organization, I 
believe that a separate Office of Rail Customer Advocacy would largely duplicate current 
STB and Department of Transportation functions and processes. DOT already 
participates as a party in a variety of STB proceedings. The STB already accepts 
customer complaints, both formal and informal, and it collects information about the cost 
and efficiency of rail transportation. The STB already has personnel assigned to assist 
smaller shippers in understanding the Board's policies and procedures for handling formal 
complaints and in resolving disputes informally. To the extent that this provision is 
designed to assist small shippers in filing rate cases, I believe that the Board's new small 
rate guidelines (adopted in September 2007) already make that process accessible and 
manageable. 

Section 30 1 


Description : Section 301 would provide that a shipper of captive traffic is entitled 
to an STB rate review process that is accessible and cost-effective. 

Background : In September 2007, the STB substantially modified and clarified 
rail rate review procedures and standards to be applied to small and medium-size rate 
disputes, in STB Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases. 
Railroads have challenged certain aspects of that decision in court, and shippers have 
sought administrative reconsideration of some aspects of the ruling. 

Analysis : I believe this provision is unnecessary in light of the recent reforms at 
the STB that I am confident will increase the accessibility and transparency of the rate 
review process for small and medium-size rate disputes and reduce the litigation costs for 
all concerned. Those reforms have been carefully structured to meet the legal 
requirements of due process and the need for the Board’s rate decisions to survive 
judicial review. I recommend that Congress await the outcome of judicial review before 
considering whether further change is necessary or appropriate. 
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Section 302 


Description : Section 302 would preclude the Board from using its stand-alone 
cost (SAC) test to judge the reasonableness of any rate (except in an already pending case 
in which the complainant elects to proceed under the SAC test), and would require the 
Board to adopt instead a rate reasonableness method that is based on the railroad's actual 
costs. The new method would need to enable a final determination within 9 months 
of the filing of the complaint, ensure that needed cost and operational information is 
available to the complainant, and not require excessive litigation costs. Section 302 (like 
Section 102) would also provide that a shipper can separately challenge any rate that is 
part of a longer through movement (even where there is no contract for the remainder of 
the move). Finally, a shipper could challenge a rate even if it has a contract in place 
governing the traffic. 

Analysis : I believe that this provision is ill-advised. Railroad rate regulation, like 
rate regulation in other industries, is complex. The courts have concluded that the 
Board's sophisticated "constrained market pricing" methodology, with its SAC 
analysis, is an appropriate methodology that simulates the results of a competitive 
market in the rail industry. Under SAC the complaining shipper is required to pay for 
the costs of its service, plus a reasonable profit, but it is not required to bear the costs of 
carrier inefficiencies or of facilities that are not used for its own traffic. 

Section 302 would require the Board to discard all of the rate guidelines that it 
now has in place, its longstanding guidelines for large rail rate cases as well as its new 
guidelines for small and medium-size cases, and to fundamentally alter how it judges 
the reasonableness of rail rates by returning to a cost-based approach that would preclude 
any form of demand-based differential pricing. That, in turn, would deny railroads the 
ability to cover all of their costs, including a reasonable return on capital, as a result of 
the business reality that railroads serve a customer base that includes both captive and 
competitive traffic. Because the competitive traffic would not pay its allocated portion of 
the fixed and common costs if a less expensive transportation alternative is available, the 
carrier has to have the ability to charge more to its captive traffic to make up the shortfall. 
The captive traffic is actually better off under demand-based differential pricing than it 
would be under a cost-based approach, because demand-based differential pricing allows 
the carrier to retain the traffic with competitive alternatives, which makes some 
contribution to the fixed and common costs, thereby reducing the amount that the 
remaining traffic base needs to cover. 

I would note that the Board's new simplified rate procedures meet the other 
specific objectives for a rate reasonableness standard under this provision. A captive 
shipper can obtain up to $1 million in rate relief under the "Three Benchmark" test 
within 8 months of filing a complaint. The filing fee for this simplified process is $150. 
(A shipper electing to use the alternative "Simplified Stand-Alone Cost" test can obtain 
up to $5 million in rate relief within 17 months of filing a complaint.) The new guidelines 
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also ensure that needed cost and operational information will be available to the 
complainant and that litigation costs will be kept to a minimum, 

I have already discussed the segment-rate provision, in connection with section 
102 above. 

I am concerned that a provision that would allow a shipper to challenge a 
common carrier rate at the same time that it has a contract rate in effect could lead to 
premature rate challenges that could tax the resources of the Board needlessly. 

Section 303 


Description : Section 303 would cap the STB's filing fee for complaint, protest or 
other request for rate relief at the same level as the Federal district court fee for a 
comparable filing (currently $350). 

Background : The Board is required by law to assess fees in a manner that 
protects taxpayers from being required to subsidize government costs incurred in the 
process of resolving disputes between private parties. The Independent Offices 
Appropriation Act of 1952 obliges the Board to charge fees for particular services 
rendered to identifiable beneficiaries. Under the lOAA, “each service . . . provided by an 
agency ... to a person ... is to be self-sustaining to the extent possible.” 31 U.S.C. 

9701. This is meant to protect other taxpayers from being required to subsidize the costs 
to the government of resolving disputes between private parties. 

The Board’s fees, which were established through notice-and-comment 
rulemaking in the early 1980s, include direct labor costs, operations overhead, general 
and administrative costs, and publication costs. Each year the fees are updated based on 
changes in the cost data to which the formula is applied. For over 10 years, however, the 
Board has concluded that it is in the public interest to set fees for rail rate cases far below 
the Board’s full cost of processing those cases. The large rate case fee for 2007 was 
capped at 50% of the estimated cost to the agency. 

The Board’s capping of that fee did not affect is net appropriation. That is 
because the Board’s appropriation has been structured so that the Board receives its full 
appropriation regardless of the amount it collects in fees, with the amounts collected in 
fees going back to the general government treasury. In this way, the Board’s ability to 
perform its responsibilities is not dependent on what filings it receives or how much it 
collects in fees for those filings. 

Analysis : 1 would note that the identical fee cap for rate cases contained in this 
provision is now also in the Board's recently enacted FY 2008 appropriation. If the 
current fee offset structure were not continued in future appropriations, the revenue loss 
to the agency from not being able to collect fees that would cover this high-cost function 
would require us to furlough staff, and we would have difficulty meeting our mission. 
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Section 304 


Description : Section 304 would require the Board to submit disputes involving 
the transportation of agricultural traffic (including timber, paper and fertilizer) to binding 
final-offer (“baseball-style”) arbitration at the request of any party to the dispute. If the 
dispute concerns a rate or charge, the arbitral panel could not base its ruling on STB or 
ICC precedent applying the stand-alone cost test, and it would be specifically required to 
consider the rates charged for comparable shipments. Any rate prescription could not 
extend beyond 5 years. Judicial review of any arbitral ruling would be limited to 
extraordinarily narrow standards (such as fraud or corruption). 

Background : The STB already requires non-binding mediation in various 
contexts, including rail rate cases. 

Analysis : I do not generally favor mandatory, binding arbitration. The very 
"rough justice” that virtually unre viewable arbitral decisions can produce can undercut 
the predictability that the Board seeks to provide for shippers and railroads. Indeed, 
although some parties tout the Canadian system of arbitration, my understanding is that it 
produces inconsistent and unpredictable results. 

Insofar as this particular arbitration provision is concerned, if the intent is that the 
arbitral panel may only consider rates on comparable traffic, without taking into account 
differences between carriers in their cost structures and traffic bases that would affect 
how much they would need to charge for particular traffic, then it would not necessarily 
produce an economically sound result, notwithstanding the qualifications of the members 
of the panel. If, on the other hand, comparable rates are only one of many factors that 
could be considered, then the absence of more defined standards, coupled with the 
absence of any meaningful substantive review of an arbitral ruling, could work against 
the apparent objective of uniform treatment of similarly situated traffic. 

I would note that the "Three Benchmark" test in the Board's new simplified 
guidelines for small rate disputes incorporates a final-offer rate comparison approach, but 
is considerably more defined in its approach. I suggest that shippers take advantage of 
this STB rate review mechanism, and that the Congress wait to see if it works as well in 
practice as the Board expects that it will. 

Moving beyond rate disputes, I would note that, because arbitral rulings have no 
precedential value and are not available for review or research, they would not provide a 
resource of knowledge to assist in resolving similar disputes. Less rigid alternative 
dispute resolution mechanisms, such as mediation, can be done by the STB's trained staff 
while still allowing parties the opportunity to bring the matter to the Board for a more 
formal process for resolution should the mediation fail. 

Finally, I would note that this provision does not explicitly address who is to pay 
the arbitrators, although it does provide that the Board is to pay fees and travel 
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reimbursement for witnesses for whom a subpoena is secured by the arbitrators. My 
understanding is that arbitrator fees are typically paid by the private parties. 

Section 401 

Description : Section 401 would authorize the Board to begin an investigation 
on its own initiative. It would also require the agency to conduct an investigation when a 
complaint is filed against a railroad alleging a railroad violation of the statute. Finally, it 
would direct the Board to order a suspension of the railroad activity where the complaint 
is likely to have merit and complete restitution would be difficult. 

Background : The Board has the authority to look into problem areas on its own 
motion, as it did in the case of fuel surcharges. See 49 U.S.C. 721(a) (the Board shall 
carry out the Interstate Commerce Act; enumeration of a particular power does not 
exclude another power the Board may have to carryout the statute); 49 U.S.C. 721(b)(1) 
(the Board has authority “to inquire into and report on the management of the business 
of carriers”). The Board does not, however, have the authority to award relief for past 
actions except upon complaint. See 49 U.S.C. 1 1701(a) (the Board may institute an 
investigation that could lead to an award of damages only upon complaint). 

Before 1996, section 1 1701(a) authorized the Board’s predecessor, the ICC, to 
initiate an investigation on its own initiative. The deletion of the own-motion 
investigation provision was intentional. See H. Conf. Rept. No. 422, 104'*’ Cong., l“ 
Sess. 194 (1995) (the adopted House provision changed the underlying “source of the 
agency’s authority to investigate rail matters under its jurisdiction, [which] is now 
limited to action on the basis of a complaint, not on the agency’s own motion”). See 
also 49 U.S.C. 10704(b) (the Board may begin rate proceedings only on complaint). 

Analysis : While I do not believe that the STB requires additional statutory 
authority in order for the agency to accomplish its mission and implement our 
governing statutes, I am generally supportive of the notion that federal regulatory 
agencies should be able to initiate investigations under appropriate circumstances and 
when reasonable suspicion exists to trigger such an investigation. The power to initiate 
government investigations must, however, be carefully managed to prevent abuse and 
to prevent unreasonable costs and burdens being placed on law-abiding regulated 
entities. The ability of an agency to initiate investigations should never be construed 
as an alternative to the agency making an informed and balanced decision based on a 
complete record documenting the views of interested parties. The Board’s current 
practice of largely relying on the adversarial process initiated by a complaint to build a 
detailed and balanced record upon which to make decisions works well and should not 
be abandoned. Additional authority granted to the Board should only supplement and 
enhance this adversarial process, not replace it. Additionally, any extension of STB 
powers along these lines would require additional staff and budget resources, which 
would necessitate a thorough workload plan and staffing assessment prior to initiating 
any such change in authority. 
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This concludes my analysis of H.R. 2125. If you have questions, or if I can provide 
any additional information, please do not hesitate to contact me. 


Sincerely, 



Chairman 


Enclosure 
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SURFACE TRANSPORTATION BOARD 
DECISION 
STB Ex Parte No. 575 

REVIEW OF RAIL ACCESS AND COMPETITION ISSUES 
- RENEWED PETITION OF THE WESTERN COAL TRAFFIC LEAGUE 

STB Ex Parte No. 575 (Sub-No. 1) 

DISCLOSURE OF RAIL INTERCHANGE COMMITMENTS 
Decided: October 29, 2007 

The Western Coal Traffic League (WCTL) has asked the Board for rules of general 
applicability regarding so-called “paper barriers,” i.e., contractual provisions included with a sale 
or lease of a rail line that limit the incentive or the ability of the purchaser or tenant carrier to 
interchange traffic with rail carriers other than the seller or lessor railroad. WCTL has asked that 
the Board establish a rebuttable presumption that such an interchange commitment' is 
unreasonable and contrary to the public interest if it (a) lasts longer than 5 years, (b) includes any 
financial penalty for interchanging traffic with another carrier, or (c) includes a credit for 
interchanging traffic with the seller or lessor railroad that would provide a return in excess of the 
railroad industry’s cost of capital. The Board sought and obtained public comments on WCTL’s 
request, and held a public hearing on it as well. 

As discussed below, we conclude that the propriety of such interchange commitments is 
best considered on an individual, case-by-case basis. To improve the effectiveness of that case 
process, we propose new disclosure requirements to assure appropriate advance regulatory 
scrutiny of any such agreements in connection with future proposed line sales or leases (or other 
changes in operators) to noncarriers and smaller Class II or Class III railroads. We also propose 
expedited discovery procedures for obtaining a copy of an existing interchange commitment as 
soon as a regulatory challenge is brought. The proposed rules, on which we seek public 
comment, will be published in the Federal Register in STB Ex Parte No. 575 (Sub-No. 1). The 
disclosure requirements will also be submitted to the Office of Management and Budget (0MB) 
under the Paperwork Reduction Act, 44 U.S.C. 3507(d) and 0MB regulations at 5 CFR 1320.1 1. 

In this decision, we first review the history and role of interchange commitments in the 
rail industry. We then discuss WCTL’s request. Finally, we discuss in more detail our own 


' The Board will use the more neutral term “interchange commitment” suggested by the 
American Association of Railroads (AAR) instead of “paper barriers.” 
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proposal and provide general guidance regarding the factors the Board will consider in 
determining whether particular interchange commitments are permissible. 

BACKGROUND 

History and Significance of Rail Line Spin-offs 

Prior to the Staggers Rail Act of 1980^ (Staggers Act), it could be a lengthy and difficult 
process for a rail carrier to obtain the necessary regulatory approval to abandon, sell, or lease a 
line, even if that line did not generate sufficient revenue to cover the needed maintenance and 
infrastructure investments. The regulatory discouragement of such divestitures, in addition to 
regulatory policies and procedures that prevented railroads from adjusting their rates nimbly to 
reflect changing market or cost environments, led to financial strain in the industry, ultimately 
resulting in the bankruptcy of many domestic railroads by the 1970s. Facing severe resource 
constraints, rail carriers deferred investment on lighter-density lines, which in turn resulted in 
poorer service to shippers on those lines. 

In partially deregulatory legislation enacted in 1976 and 1980, Congress provided for 
railroads to be governed more by market forces and to have more freedom to set rates for rail 
service. It also provided (directly or indirectly) for railroads to be able to sell, lease, or abandon 
rail lines more readily. Depending on their nature, transactions creating a short line or 
transferring ownership or a leasehold to an existing short line may now be authorized by the 
Board acting on a notice of exemption under 49 CFR 1 150 or 1 1 80; a request for exemption 
under 49 U.S.C. 10502 and 49 CFR 1 121; or an application under 49 U.S.C. 10901 (noncarrier 
acquisition of a line), 49 U.S.C. 10902 (short line purchase by a Class II or Class III carrier) or 
49 U.S.C. 11323 et seq. (multi-carrier consolidation, merger, acquisition, or acquisition of 
control). 

These changes in the law led to a rebirth of the short line railroad industry. According to 
the American Short Line and Regional Railroad Association (ASLRRA), whereas in 1980 there 
were approximately 190 short lines operating some 8,000 miles of track, there are now more than 
500 short lines operating nearly 50,000 miles of track, or approximately 30% of the national 
railroad system.^ They include local carriers (defined by ASLRRA as those that operate less 
than 350 miles of track and have annual revenues under $40 million) and regional carriers (those' 
that operate at least 350 miles of track and have revenues between $40 and $250 million), as well 
as switching and terminal carriers (those that provide only limited services). The following chart 
from ASLRRA shows the cumulative operations of the three types of short lines: 


^ Pub. L. No. 96-448. 

^ ASLRRA, Short Line and Regional Railroad Facts and Figures at 6 (2005). 
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Type 

Number 

Miles 

Employees 

Local 

314 

22,713 

5,340 

Regional 

31 

17,805 

7,422 

Switching & Terminal 

204 

7,371 

6,431 


549 

46,889 

19,193 


The role of short lines continues to grow. From 2002 to 2004, the traffic carried by short 
lines increased from 6,489,401 rail cars annually to 8,083,579 rail cars, an increase of 24.6%.“' 
And the estimated number of intermodal trailers and containers handled annually by short lines 
increased over that same time period from 1,531,193 to 1,652,894, an increase of 15.5%. In fact, 
according to ASLRRA, short lines now originate or terminate one out of every four rail cars 
moved by the domestic railroad industry.^ 

The benefits of this growth in short lines have been substantial. Many short lines can 
operate their lines at lower costs than could the larger carriers from which they acquired or 
leased their lines. Reduced labor costs, which reflect a more flexible workforce and lower 
crewing requirements, contribute to the lower operating costs. Moreover, short lines can give 
specialized attention to the needs of the shippers on their lines, and they have an incentive to do 
so because, unlike the larger carriers that spun these lines off, short lines depend on small- 
volume traffic.'’ Offering better service, the short lines have been able to attract new traffic to 
the lines. They have also been able to obtain government grants and tax benefits to rehabilitate 
their lines, assistance that was largely unavailable to the carriers that spun off the lines. 

Since the Staggers Act, the health of the rail industry has improved dramatically and rail 
rates have declined,’ The proliferation of short lines was an integral part of the restoration and 
improved stability of the rail industry. The role of short line railroads will continue to be 


“ 14 

^ Id, at 2. 

^ According to the chief operating officer of a short line holding company, “[o]ne car at a 
time is what we’re all about.” A regional railroad officer who had previously worked for Class I 
railroads echoed this view, saying that the threshold volume of business necessary to motivate a 
Class I railroad to provide equipment and take the other steps needed to service a customer can 
be as high as $500,000 per year, but that, for a regional or short line, the threshold is one carload. 
Tom Murray, “A Different Way to Run a Railroad: Regional Versus Network Carriers,” J. of 
Transp. Law. Logistics and Policy (Vol. 71, No. 3, Spring 2004). 

’ See United States Government Accountability Office, Freight Railroads. GAO 07-94, 
Oct. 2006 (noting that freight rates are generally down post-Staggers). 
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important to the national rail network system. For example, it is expected that short line 
railroads will provide a vital role in the distribution of ethanol.* 

Role of Interchange Commitments 

Many of the line spin-off transactions that created or built up these new short line 
railroads contained contractual provisions that limited the incentive or ability of the short line 
railroad to interchange traffic with other connecting carriers that could compete with the seller or 
lessor carrier for the long-haul portion of a movement. These interchange commitments took 
varying forms, including credits for cars interchanged with the seller or lessor carrier, a penalty 
for traffic interchanged with another railroad, or a total ban on interchange with any carrier other 
than the seller or lessor carrier. 

According to representatives of short line railroads, these interchange commitments 
played an important role in the rebirth of the short line industry by providing valuable 
consideration by the short line to acquire or lease the rail facilities, thereby permitting start-up or 
very small companies to purchase or lease rail facilities with little or no upfront capital 
investment. The large railroad was willing to sell or lease these lighter-density lines at reduced 
prices because it was assured of retaining a portion of the revenues from the traffic on those 
lines. AAR describes interchange commitments as being “core requirements without which 
[spin-ofi] transactions would not and could not take place.”’ Accordingly, without interchange 
commitments many of today’s short lines might not exist and, as a result, many shippers might 
not have access to the same rail service they have today.'® 

The record reflects significant diversity among interchange commitments. Some were 
associated with sales; others with leases of varying duration. Apparently, many interchange 
commitments do not have fixed termination dates. Some permit limited interchange with other 
Class I carriers; some do not. Some have relatively harsh penalties for interchanging with other 


* See Argus Rail Business, New England Sees Boom in Biodiesel Moves . Vol. 13 
(March 2007) (reporting on boom in new biodiesel refineries and storage facilities and that short 
lines will make most of the deliveries to and from those facilities as the primary connection to 
the Class I railroads). 

’ See AAR Reply Comments at 3. 

Several shippers have taken issue with the railroad argument that without interchange 
restrictions, the larger railroads would have abandoned the lines rather than sell them at below 
market prices. For example, Ameren Energy Fuels and Services Co. (Ameren) argues that 
interchange restrictions are inappropriate on lines that were eligible for abandonment because 
there would have been no “franchise value” or revenue stream for the selling railroad to protect. 
See Comments of Ameren at 9. 
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carriers while some have comparatively lighter consequences for non-sanctioned interchange. 
Some agreements contain procedures that allow a short line to seek waiver of the interchange 
restrictions. The specific provisions differ, as do their effect, depending on the economic 
situations of the particular railroads, the affected shippers and the competitive options available 
before and after the interchange restrictions were executed.” 

WCTL’s Request for Rulemaking 

WCTL sought Board action to curb or eliminate interchange commitments in 1998 in the 
context of a broad umbrella proceeding initiated by the Board to examine various competition 
issues in the rail industry.'^ WCTL objected to interchange commitments on the grounds that 
they foreclose competitive long-haul options and that many of these restrictions continue in 
perpetuity. 

In September 1998, the AAR and ASLRRA entered into a broad “Railroad Industry 
Agreement” (RIA) to address paper barriers (as well as other issues).” The RIA established 
some general principles regarding the enforceability of paper barriers with respect to “new” 
traffic (traffic that did not exist when the line involved was spun off). It also provided for non- 
binding arbitration between the short line and the seller or lessor carrier where a short line seeks 


” In its comments. Union Pacific Railroad Company (UP) discusses the types of 
interchange commitments that UP and its predecessor companies have entered into. For 
example, the UP/Missouri & Northern Arkansas Railroad Company (MNA) lease provides that 
MNA pay no rental fees to UP for leasing a line so long as MNA interchanges 95-100% of non- 
local traffic (with some exceptions) with UP. If MNA fails to interchange at least 95% of its 
traffic with UP, a schedule of rental fees is initiated. See Statement of Warren C. Wilson, Senior 
Director-Rail Line Planning, Union Pacific R.R. Co., filed Mar, 8, 2006, at 6-7. In contrast. 
Southern Pacific Transportation Company, prior to its merger with UP, had a practice of leasing 
or selling track to short lines with SP reserving the underlying real estate. SP then charged the 
short line a “Going Business Concern” charge for any traffic interchanged with another Class I 
carrier. The Chicago & Northwestern Transportation Company tended to retain sections of track 
in selected locations and then grant the short line trackage rights. Id, at 8-10. 

See Review of Rail Access and Competition Issues . 3 S.T.B. 92, 100 (1998). 

” The Board approved the rate-related provisions of the RIA. See Ass’n of American 
Railroads et al. - Agreement - 49 U.S.C. 10706 . 3 S.T.B. 910 (1998). Board approval was not 
sought for any other aspect of the RIA, including the provisions dealing with paper barriers. 
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a less restrictive arrangement than originally agreed to. A Rail Industry Working Group (RIWG) 
has also been created to interpret the RIA and provide a forum for further discussion.''* 

In 1998, WCTL argued that the RIA did not adequately address the problems raised by 
interchange commitments. WCTL asked the Board to institute a rulemaking to restrict the 
enforceability of such contracts. The Board, however, decided to defer action on WCTL’s 
petition in order to allow for industry experience under the RIA.'^ 

In March 2005, WCTL renewed its request for a rulemaking, arguing that there has been 
enough experience under RIA to show that Board action is necessary. WCTL also asserts that 
there have been significant changes since 1999 in Board policies regarding competition, 
including the Board’s revised merger guidelines for Class I railroads.'* 

The Board sought and received public comments on WCTL’s request for a rulemaking,'’ 
and held an oral hearing on this subject on July 27, 2006. A number of individual shippers 
supported WCTL’s petition and urged the Board to initiate a proceeding to develop general 
guidelines regarding interchange commitments. Many argued that interchange commitments are 
inherently anticompetitive and more particularly, that their own plant operations were negatively 
impacted by interchange commitments.'* Although shippers were unable to quantify the precise 


The original 1998 version of the RIA is included in Attachment 2 of the renewed 
petition of WCTL that is the subject of this decision. The Board made no findings as to the 
“paper barrier” and other non-rate provisions of the broad RIA. There have been two 
amendments to the “paper barrier” provisions — an amendment refining the definition of the 
“new traffic” where interchange restrictions may be removed and an amendment establishing the 
RIWG. 


Review of Rail Access and Competition Issues . STB Ex Parte No. 575, slip op. at 3-4 
(STB served Mar. 2, 1999). 

'* See Major Rail Consolidation Procedures . 5 S.T.B. 539(2001). 

See notice served on February 1, 2006, published in the Federal Register on 
February 6, 2006, at 71 FR 6130. Comments were received from the AAR; Entergy Services, 
Inc.; ALSRAA; the RIWG; Arkansas Electric Cooperative; Albany & Eastern Railroad Co.; 
BNSF Railway Co.; Reading Blue Mountain and Northern Railroad; Nasstrac, Inc.; U.S. 
Department of Agriculture; Montana Wheat & Barley Committee et al.; Allianee for Rail 
Competition; Ameren; National Grain and Feed Association; United Transportation Union 
General Committee of Adjustment; Rail for Roseburg Forest Products Co.; John D. Fitzgerald; 
UP; and Marshall Durbin Companies el al. 

'* See, e.g.. Comments of the Marshall Durbin Companies, Odom Industries, Inc., 
Southeast Ready Mix, Inc. and Wayne County Economic Development District (expressing 

(continued . . . ) 
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financial impact they believe interchange restrictions have, most indicated that they believe they 
paid higher rates than they would if there were no restriction. Several shippers argued that 
interchange commitments can also inhibit a short line’s ability to earn adequate revenue to 
rehabilitate and properly maintain their lines, because the short line is foreclosed from seeking a 
better rate division from a competing long haul carrier.^” Most shipper comments indicated that 
the RIA was ineffective because it only governs “new” traffic and does not allow shippers to 
challenge the enforcement of the restrictions. 

The U.S. Department of Agriculture (USDA), representing the interest of farmers and 
agricultural shippers, argues that interchange commitments interfere with the ability of 
agricultural shippers to obtain the best prices for their products, and otherwise increases their 
transportation costs.^' USDA advocates clear guidelines regarding the legality of interchange 
commitments and modification of existing interchange commitments to permit unrestricted 
interchange. 


PROPOSED ACTION 

Having carefully considered all of the evidence and argument, we conclude that the 
lawfulness of the terms of interchange commitments is best considered on an individualized, 
case-by-case basis. Generally, interchange commitments have facilitated the creation and 
growth of short line railroads, which in turn has benefited the public by lowering transportation 
costs, improving service, and in some cases preserving rail transportation to localities and 
communities that might otherwise have seen service over their lighter-density line deteriorate or 
be lost altogether. 

However, not all situations are the same, nor are all agreements. A particular interchange 
commitment may be contrary to the public interest because it is unduly restrictive or unwarranted 


( . . . continued) 

concern about apparent interchange commitments between the Kansas City Southern Railway 
and the Meridian Southern Railway on a 50-mile line in Mississippi); Comments of Ameren 
(expressing concern about interchange commitments between UP and Missouri Central Railroad 
affecting its Labadie Plant in Missouri); Comments of Arkansas Electric Cooperative Corp. 
(AECC) (describing interchange commitment limiting the MNA’s ability to interchange with 
carriers other than UP). 

See AECC comments at 6. 

See Comments of the Marshall Durbin Companies, Odom Industries, Inc., Southeast 
Ready Mix, Inc. and Wayne County Economic Development District. 

Comments of USDA. 
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under the circumstances. Therefore, to assess the public interest, we must weigh the benefits of a 
particular interchange commitment against its potential for harm. The inquiry into whether a 
particular interchange commitment represents more harm than good is necessarily fact-specific. 
Therefore, no single rule of general applicability seems appropriate, and we will not attempt to 
establish such a rule. 

A case-specific review would be facilitated by having in place better procedures for the 
disclosure of interchange commitments in future proposed sales or lease arrangements. This 
should better equip the Board to monitor their usage and effect over the short and long term, and 
better equip shippers to challenge an agreement before it takes effect. To this end, we are 
proposing to require parties seeking authorization for the sale or lease of a railroad line to: 

(a) identify the presence of any interchange commitment and the interchange points that are 
affected by it; and (b) submit a copy of the full agreement to the Board. We are also proposing 
an expedited discovery procedure for an affected party to obtain a copy of an existing 
interchange commitment in connection with a challenge to that agreement. The proposed 
regulations are set forth in the Appendix. 

In this decision, we first discuss in more detail why we have concluded that broad rules 
of general applicability are not appropriate. Next, we provide general guidance regarding factors 
the Board will consider in determining the reasonableness of individual interchange 
commitments. We then set forth the proposed new disclosure requirement and discovery 
procedure. 

I. Rules of General Applicability Are Not Warranted 

WCTL and some shippers argue that interchange commitments are inherently 
anticompetitive and contrary to the public interest because they discourage or prevent short lines 
from offering existing shippers competitive through routes with third-party carriers. Inclusion of 
these terms in sale or lease agreements can have effects on shippers, but affected shippers may 
not have had competitive options before the sale or lease and thus may be no worse off as a 
result of the interchange commitment. To illustrate, assume that Carrier X sold or leased to 
Short Line Y a rail line extending from Point A to Point B, subject to an interchange 
commitment favoring Carrier X for connecting service from Point B to Point C. Also assume 
that Carrier Z could provide competing service from B to C were it not for the interchange 
commitment. 

Before the transaction. Carrier X had a right to favor its long haul.^^ Unless a shipper 
obtained a rail transportation contract with Carrier Z for service from B to C, Carrier X was not 


See Central Power & Light Co. v. Southern Pac. Transp. Co. . 1 S.T.B. 1059, 1064 
( 1 996), clarified 2 S.T.B. 235 ( 1 997), aff d sub nom. MidAmerican Energy Co. v. STB . 1 69 F.3d 
1099 (8th Cir. 1999). 
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required to provide a rate for a through movement with Carrier Z for transportation from A to C 
absent a showing that Carrier X had abused its market power to extract unreasonable terms, or, 
because of its monopoly position, had shown a disregard for the shipper’s needs by rendering 
inadequate service.^^ 

After the transaction, the competitive situation remains the same. Carrier X can retain the 
traffic, in combination with Short Line Y, for as far as those two railroads combined can handle 
the traffic, unless a shipper located on the short line enters into a rail transportation contract with 
Carrier Z. And, just as before the sale or lease, if the shipper enters into a contract with Carrier 
Z, it would have the right to use the competing through route, notwithstanding any private 
interchange commitment. 

Moreover, Just as before the lease or sale, a shipper without effective transportation 
alternatives can challenge what it believes to be an unreasonable through rate and seek rate relief 
from the Board. Prior to the lease or sale, a shipper would have sought rate relief from the 
through rate of Carrier X. After the sale or lease, the shipper can seek relief from the combined 
through rate of Carrier X and Short Line Y. The Board has revised its guidelines to make 
pursuing rate cases more practical for affected shippers. Major Issues in Rail Rate Cases . STB 
Ex Parte 657 Sub-No. 1 (STB served Oct. 30, 2006); Simplified Standards for Rail Rate Cases . 
STB Ex Parte No. 646 (Sub-No. 1) (STB served Sept. 5, 2007). 

Thus, what WCTL seeks here is not to restore a competitive option lost due to a sale or 
lease with an interchange commitment, but rather to create a new competitive option that did not 
exist prior to the sale or lease. In other words, in arguing that these agreements are always 
anticompetitive, WCTL takes an entirely ex post view of the restrictions. But viewed ex ante 
(i.e., before the sale or lease of the facilities), the agreements may have been beneficial and 
furthered the public interest in a number of ways, including better service and/or better rates, and 
the creation or strengthening of short line railroads that have the potential to expand into other 
markets, and thereby ultimately add to competition.^^ 


See Midtec Paper Corporation v. CNW et al. . 3 l.C.C.2d 171, 181 (1986). A carrier is 
not required to open a through route simply because a shipper asks it to do so. 

WCTL’s reliance on the revised merger rules is misplaced. Those rules reflect the 
Board’s concern that future mergers or acquisitions involving more than one Class I carriers 
could lead to serious service disruptions during their implementation. Accordingly, to offset 
such impacts, the agency adopted a policy encouraging Class 1 carriers proposing such a major 
merger or acquisition to include proactive measures that promote competition. In contrast, when 
a short line acquires or leases a line previously operated by a large carrier, the expectation is that 
service will improve even without additional procompetitive measures, because the short line 
will be able to devote more attention to the needs of the shippers on the line. 
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Indeed, in the antitrust eontext, agreements between two companies that do not compete 
with each other, but rather provide services at different points in a distribution chain (so-called 
“vertical” agreements) usually do not raise the same kinds of competition concerns as 
agreements in restraint of trade between direct competitors (“horizontal” agreements).^’ As the 
Supreme Court has observed, the “market impact of vertical restrictions is complex” and “[sjuch 
restrictions, in varying forms, are widely used in our free market economy.” Continental T.V.. 
Inc. V. GTE Svivania Inc. . 433 U.S. 36, 53 & 57 (1977). Accordingly, when a court reviews 
such vertical restraints under the antitrust laws, it “must ordinarily consider the facts peculiar to 
the business to which the restraint is applied; its condition before and after the restraint was 
imposed’, the nature of the restraint and its effect, actual or probable.” Chicago Board of Trade v. 
United States. 246 U.S. 231, 238 (1918) (emphasis added). 

Some shippers maintain that interchange commitments that last longer than 5 years are 
likely to over-compensate the seller or lessor carrier. But a carrier considering a line sale or 
lease of line with traffic that makes a revenue contribution presumably calculates the net present 
value of the stream of revenue contribution from the traffic it would be forgoing and either 
(a) demands an equivalent value in the sale price or rental fee, or (b) includes interchange 
limiting provisions in the sale or lease. The revenue stream resulting from the agreement should 
be no more than what the carrier would have received had it not divested or leased the rail 
facilities in question, or had it demanded more in the sale price or rental fee.^* So long as that is 


In the antitrust context, the Supreme Court has characterized the choice between 
bright-line prohibitions (per se rules) and case-by-case adjudication (rule of reason) as follows: 
“there are certain agreements or practices which because of their pernicious effect on 
competition and lack of any redeeming virtue are conclusively presumed to be unreasonable and 
therefore illegal without elaborate inquiry as to the precise harm they have caused or the business 
excuse for their use.” Northern Pac. R. Co. v. United States . 356 U.S. 1, 5 (1958). Very few 
agreements in restraint of trade are considered per se unreasonable. Such treatment is generally 
restricted to price-fixing, bid-rigging, or market-allocation agreements between direct 
competitors. Most agreements are reviewed under a rule-of-reason analysis, where tbe benefits 
of the agreements are balanced against the possible harms. 

Shippers argue that, due to the passage of time, the value (at the time of the 
transaction) to a railroad of an interchange commitment that lasts 20 years is not materially 
different than that of an agreement lasting forever. For example, assume that if it sells or leases 
the facilities to the short line without an interchange commitment, the selling/lessing carrier 
expeets to lose $1 million in revenue contribution every year. With a discount factor of 10%, 
this stream of possible lost revenue has a net present value of $ 1 0 million. Most of that $ 1 0 
million flows from the value of the lost revenue in the first two decades. Speeifieally, in this 
example, the value of the revenue in years 20 and beyond is equal to roughly $ 1 .3 million of the 
$10 million (or 13%). 
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the case, the interchange limiting provision would not overcompensate the carrier and may shift 
the risk of unexpected traffic loss to the selling or leasing (Class I) carrier - the party that was 
more able to assume the risk. We will not presume that short line railroads, in negotiating arms- 
length and voluntary contracts, are unable to protect their own financial interests or properly 
assess the value of an asset that they are considering for purchase. As regulators, the Board must 
be very wary of the temptation to override the determination of reasonable compensation as 
negotiated by informed private parties. 

Comments by shippers describing how interchange commitments can impact service raise 
important issues. Shippers argue that restrictions make it impossible to shift traffic efficiently 
when there is a service disruption on the main line of the railroad to which their short line is 
tied.^’ And shippers (not the short lines themselves) argue that interchange restrictions diminish 
short lines’ earning power, thereby reducing the revenue available for track maintenance and 
rehabilitation. 

We do not believe that rules of general applicability are appropriate to address these 
particularized service concerns. Due to the variety of interchange restrictions, the condition of 
short lines, and the intermodal options available to shippers, we cannot devise a single rule that 
would address each service problem that may relate to an interchange commitment. Shippers 
who believe that a rail carrier is not providing adequate service due to the condition of its lines or 
certain other service problems have recourse before the Board, including, among other things, 
the emergency and alternative service rules, the feeder line provisions, and enforcement of the 
statutory common carrier obligation.^* Shippers may argue in such cases than an interchange 
commitment contributes to the service problem. 

Some shippers, going a step beyond particularized service and rate issues, argue that 
interchange commitments have long-term economic impact with regard to resource usage (e.g., 
that forced inefficient routing causes increased fuel usage), resource misallocation (including 


( . . . continued) 

This argument does not reflect the fact that the time value of money is a two-way street: 
while $1 million in 20 years is not worth as much today, $1 million forgone 20 years ago would 
have grown into a considerable fortune today. So if the Board were to declare that any 
interchange commitment in existence for longer than 20 years were now unenforceable, it would 
diminish the value of the consideration provided by the short line when it acquired or leased the 
facilities. And the current value of that forgone consideration is not simply $1.3 million, which 
is only how much more the carrier would have demanded to sell or lease the facilities 20 years 
ago. 


See, e.g. . Ameren comments at 6. 

See 49 U.S.C. 1 1 123(a); 49 CFR parts 1 146, 1 147. 


- 11 - 



597 


STB Ex Parte No. 575 eta], 

over- and under-production by plants to deal with capacity shortages), and economic 
development,^’ However, the nexus between these potential harms and particular interchange 
restrictions are tenuous and, in any event, do not lend themselves to quantification. At the same 
time, there is very little dispute that short lines, as a general matter, have benefited the overall 
health of the rail industry. 

Perhaps as important as our theoretical concerns, there are also practical problems with 
WCTL’s suggested presumptions and some of the other “sunset provision” recommendations 
made by commenters. If there were a presumption that any interchange commitment that lasts 
longer than 5 years is unreasonable, the practical impact of the presumption would be to call into 
question all of the ongoing business relationships that have been created by agreements 
containing interchange commitments.^'* This is because most existing interchange commitments 
were part of sales or leases that occurred more than 5 years ago. Universal application of such a 
presumption could have significant negative and unintended consequences not only for the 
railroads involved, but for their customers. According to ASLRRA, many short line sale or lease 
agreements include clauses allowing the entire transaction to be rescinded if the Board were to 
find the interchange limiting provision unlawful.^' If such provisions were invoked, shippers 
could find themselves being served by the former operator and losing the benefits provided by 
the short line carrier. 

For transactions not completely undone, there could be significant problems regarding 
adjustment of the compensation between the parties to the original transaction on an ex post 
basis. Because of the multifaceted, interdependent nature of provisions in sale/lease agreements, 
a determination of adjustments could be complex and prone to litigation, which, depending on 
the contracts, could take place at the Board, before an arbitrator or in the courts. In the 
meantime, ongoing business relationships could be disrupted en masse, and critical investment 
and marketing decisions might be put on hold. Moreover, some short lines operate with 
marginal cash reserves and could be significantly weakened if they had to operate under less 
favorable terms or provide compensatory adjustments to the seller/lessor carrier.” 


See AECC comments at 9. 

According to ASLRRA, most of its 425 member carriers are “affected in a variety of 
ways by paper barriers.” Comments of ASLRRA, filed Mar. 7, 2006, at 1. See also. Reply 
Comments of WCTL, filed Mar. 28, 2006, at 5-6, 

Opening comments of ASLRRA, filed on March 7, 2006, at 3. 

According to ASLRRA, an opponent of WCTL’s approach, “[mjany class II and class 
III railroad companies are viable solely because of their lower cost structures.” Id. at 4. 
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With regard to future transactions, a “one size fits all” rule for future interchange 
commitments could deter spin-offs of lighter-density lines. Under WCTL’s approach, a 
seller/lessor carrier likely could not justify any interchange limiting provision that did not fall 
within WCTL’s suggested narrow confines as to form, duration, and type of compensation, 
regardless of the specifics of the situation.^^ Also, were we to restrict to a particular time period 
all future interchange commitments in leases, parties might simply limit the lease itself to that 
time period. This would expose short lines to more frequent revaluation of the cost to operate, 
thereby heightening the risk of the transaction for the short line and decreasing the likelihood 
that the transaction would take place. For those transactions that did take place under shorter- 
term leases, we would artificially reduce the incentives of the short line to make long-term 
capital improvements to these lines, since they would lack the protections associated with longer- 
term leases. 

Moreover, some line sales or leases have included both light-density segments with little 
traffic and segments that move more substantial and profitable traffic that the seller/lessor 
railroad did not want to lose. By including the more profitable segments in the track leased or 
sold to the short line, the seller/lessor railroad provides the short line with a reliable source of 
revenue to help the short line while it attempts to attract new traffic to, and rehabilitate, the 
remainder. This benefits the shippers that are located on, or attracted to, the less profitable line 
segments, while leaving other shippers no worse off competitively than they were before the 
lease or sale. Were we to adopt a policy that would discourage a carrier from divesting the entire 
line in such circumstances, larger (Class I) carriers might be encouraged to retain the profitable 
segments and to abandon the less profitable segments, to the detriment of the communities they 
serve.^" 

The foregoing should not be understood as a suggestion that all current and future 
interchange commitments are necessarily reasonable and in the public interest, and we 
emphasize that Board approval of a line sale or lease does not relieve any carrier of its statutory 
obligation to provide adequate service at reasonable rates, fulfill common carrier obligations, or 
otherwise comply with the Interstate Commerce Act.^^ But we cannot make the broad, sweeping 


See WCTL’s renewed petition filed Mar. 21, 2005, V.S. of Paul S. Dempsey. 

See, e.g. . UP Reply, V.S. Wilson, at 7. 

Citing cases where the Board or ICC have voided contractual provisions that unduly 
interfere with common carrier obligations, Ameren argues that interchange restrictions may also 
frustrate the acquiring railroad’s ability to fulfill its common carrier obligations under 49 U.S.C. 

1 1 101(b) because the short line is inhibited “from providing service to shippers along its line.” 
Ameren comments at 15. Although the Board takes no position on how a particular interchange 
commitment may affect common carrier obligations, as a general matter, if a short line is 

(continued . . . ) 
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generalizations about the lack of social utility of interchange commitments that would be a 
necessary predicate for the type of rules WCTL advocates. 

We believe that this case-by-case approach to interchange commitments strikes the best 
balance with regard to the Rail Transportation Policy goals set out at 49 U.S.C. 10101. A case- 
by-case approach minimizes the need for Federal regulatory control over the rail industry (see 
section 10101(2)) by restricting contracting freedom only when a particular interchange 
commitment can be shown to constitute (or contribute to) a violation of the Interstate Commerce 
Act or can be shown to be contrary to the particular statutory provision under which transaction 
approval was, or is being, sought. In such case-by-case reviews, the Board will be able to 
examine any other implicated regulatory policies such as the fostering of sound economic 
conditions, the maintenance of reasonable rates in the absence of effective competition, and 
competition. See sections 10101(1), (4), (5), (6). 

For all these reasons, we conclude that the Board should consider the propriety of 
interchange commitments on a case-by-case basis.^^ Depending on the particular statutory 
provision under which they are challenging an interchange restriction, affected parties may seek 
to show that enforcement of a particular interchange commitment either would violate the 
Interstate Commerce Act, or that a proposed sale or lease with such a commitment should not be 
approved unless the transaction is restructured. But we will not proscribe such commitments 
altogether or place generalized restrictions on their terms. 

2. Factors the Board Will Consider When Determining the Propriety of an 

Interchange Commitment 

Although interchange commitments helped foster the revitalization of the rail industry 
and the rebirth of the short line sector, the need for interchange commitments may diminish in 
future leases or sales. In the 1980s and 1990s, interchange commitments often provided an 
incentive to otherwise reluctant, and in some cases, cash-strapped buyers/lessees to enter into a 


( . . . continued) 

providing service to a destination, the mere existence of an alternative long-haul carrier with 
which the short line does not interchange does not amount to a section 1 1 1 0 1 (b) violation. 

In Illinois Railnet. Inc. - Acquisition and Operating Exemption - BNSF Rv. . STB 
Finance Docket No. 34549 (STB served Feb. I, 2006), the Board suggested that it might be 
better to address questions about interchange commitments more broadly with the benefit of 
public comments. After reviewing the public comments in STB Ex Parte No. 575, we are 
persuaded that the best course is to review the propriety of agreements with interchange 
commitments on a case-by-case basis. 
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rail industry that was struggling financially and experiencing excess capacity Today, the 
improved health of the rail industry as a whole is not in dispute. As a result, the ability of Class I 
railroads to find smaller carriers willing to invest up-front money into viable short lines may also 
have improved, thus reducing the desirability of interchange commitments. 

Even though we are not prohibiting the use of existing interchange commitments across 
the board, shippers may, on a case-by-case basis, attempt to show that a particular interchange 
commitment is causing, or would cause, a violation of the Interstate Commerce Act or that it is, 
or would be, contrary to a particular statutory provision under which approval was, or is being, 
sought. For example, a shipper may allege that a particular interchange commitment precludes, 
or would preclude, the provision of adequate, efficient through service at reasonable rates.^* 
Shippers may also move, under 49 U.S.C. 722(c), to reopen a proceeding authorizing a prior 
transaction or to partially revoke an exemption granted under 49 U.S.C. 10502. The existence of 
the RIA, the private industry agreement between Class I railroads and short line railroads, does 
not preclude or otherwise affect the ability of shippers to seek relief from the Board. 

When the Board considers whether a proposed interchange commitment is in the public 
interest, we will examine the relevant facts and circumstances surrounding that agreement. We 
will consider whether the interchange agreement is part of a lease or a sale of a line, and we will 
look at the duration of the restriction. We will examine the manner in which the interchange 
commitment discourages interchange with other carriers and the degree to which interchange is 
effectively foreclosed. Parties should expect a higher level of scrutiny on agreements that 
contain a total ban on interchange with other carriers or go on in perpetuity. 

Given the diversity among transactions, interchange commitments, and affected parties, 
we cannot identify every factor that the Board might consider in future cases. The factors to be 
considered will also depend upon the type of challenge brought before the Board. Under our 
case-specific review, we will examine the particular facts, the competitive conditions before and 
after the interchange commitment, the nature of the commitment, and its actual or likely effects. 
The parties to the transaction and other concerned parties will have ample opportunity to present 
their views. 

3. Proposed Disclosure Requirements 

To facilitate a more informed case-by-case analysis of interchange commitments, we 
propose to impose a disclosure requirement for any new agreement and provide a discovery 
procedure for existing agreements. For future sales or leases that would include an interchange 


See Marshall Durbin comments at 14 (recognizing that interchange commitments 
“may have had some benefit to Class I railroads and undercapitalized short line railroads”). 

See 49 U.S.C. 10703, 10705, 10742, and lllOI(a). 
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commitment, we propose to require the parties to the transaction to give notice of them when 
they seek Board authorization for the sale or lease.^’ Specifically, parties seeking Board 
authorization would be required: (a) to identify the presence of any interchange commitment 
(whether containing restrictions or incentives) and the interchange points affected; and (b) if 
such a commitment is present, to file with the Board a confidential, unredacted copy of the sale 
or lease agreement and any related documents containing the terms of the commitment. 

Relevant portions of those agreements could then be obtained by affected parties subject to 
appropriate protective orders to preserve their confidentiality. Obtaining this information should 
better equip the Board and affected parties to assess a particular agreement before the transaction 
can proceed. 

For existing interchange agreements, it appears from the comments received in this 
proceeding that shippers on lines subject to such agreements are generally aware of the existence 
of such commitments, even if they do not know the precise terms. Therefore, we do not believe 
it necessary for carriers to gather and file with the Board information about all of their current 
interchange commitments. Rather, we propose to create an expedited procedure for an affected 
shipper to obtain a copy of such an agreement (subject to our normal protective orders) once the 
shipper files either (a) a petition under 49 U.S.C. 722(c) to reopen the proceeding in which the 
sale or lease was originally authorized or to revoke an exemption under 49 U.S.C. 10502, or (b) a 
complaint alleging that a carrier is violating a statutory obligation under the Interstate Commerce 
Act due to an interchange commitment. At that point, the shipper may file a motion seeking 
prompt access to the documents containing the interchange commitment, together with a signed 
protective order. The carrier (or carriers) involved would have an appropriate opportunity to 
respond, and the Board would then rule on such motions on an expedited basis. 

The proposed changes to the Board’s rules to implement these procedures are set forth in 
the Appendix attached to this decision. The Board is publishing in the Federal Register a 
separate notice, docketed as STB Ex Parte No. 575 (Sub-No. 1), on the service date of this 
decision. The notice requests public comment on the proposed rules and related matters and sets 
forth when and how to file comments. 


We believe that notice and disclosure of interchange commitments should be provided 
for ail proposed sales and leases, regardless of the size of the carrier or the procedure by which 
Board authorization is sought. Most short line transactions are accomplished under one of our 
exemption procedures under 49 U.S.C. 10502, but carriers may seek Board authorization for 
short line transactions by application. It is not necessary to propose changes to the application 
requirements under 49 U.S.C. 11323 et seq. or 49 U.S.C. 10901 because those requirements 
already include provisions that would encompass disclosure of interchange commitments. See 
49 CFR 1 1 80.6(a)(7)(i) and (ii), 1 1 50.4(a), (e). Although we do not have specific regulations 
governing the content of applications under 49 U.S.C. 10902, we would expect applications 
under that section to provide the same interchange commitment information. 
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This action will not significantly affect either the quality of the human environment or the 
conservation of energy resources. 

It is ordered : 

1 . The petition of WCTL is granted to the extent set forth in this decision. 

2. The regulations proposed in STB Ex Parte No. 575 (Sub-No. 1) as set forth in the 
Appendix will be published in the Federal Register and submitted to OMB. 

3. The STB Ex Parte No. 575 proceeding is discontinued. 

4. This decision is effective on its date of service. 

By the Board, Chairman Nottingham, Vice Chairman Buttrey, and Commissioner 
Mulvey. Commissioner Mulvey commented with a separate statement. 


Vernon A, Williams 
Secretary 


COMMISSIONER MULVEY, commenting: 

I concur in the relief the Board had voted to propose here, although I rely on a differing 
rationale as the basis for this relief. 

As I have expressed through my dissents in several recent lease and acquisition cases, 
as well as through the July 2006 hearing we held in this proceeding, I generally view so-called 


Paducah & Louisville Rv. - Acquisition - CSX Transp., Inc. . STB Finance Docket 
No. 34738 (STB served Nov. 1 8, 2005) (Comm’r Mulvey dissenting, at 6-7); Columbus & Ohio 
River R.R. - Acquisition and Operation Exemption - Rail Lines of CSX Transp.. Inc. . STB 
Finance Docket No. 34540 (STB served Nov. 18, 2005) (Comm’r Mulvey dissenting, at 9); 
Indiana & Ohio Centr. R.R. - Acquisition and Operation Exemption - CSX Transp., Inc. . STB 
Finance Docket No. 34536 (STB served Aug. 23, 2005) (Comm’r Mulvey dissenting, at 9-10); 
Buckingham Branch R.R. - Lease - CSX Transp., Inc. . STB Finance Docket No. 34495 (STB 
served Nov. 5, 2004) (Vice Chr. Mulvey dissenting, at 13). 
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interchange commitments as fundamentally anti-competitive, I believe the Board should review 
these from a public interest standpoint when they form part of the basis for large railroad spin-off 
transactions to new or smaller carriers. I support our statutory charge to ensure that railroads 
earn adequate revenues, but I do not think that permitting traffic to be locked up in perpetuity is 
the proper vehicle for doing so. 

Several sections of our governing statute permit or require that the Board preserve 
competition in the rail industry. 49 U.S.C. 10101(4) & (5) (Rail Transportation Policy); 

1 1 102(c)(1) (reciprocal switching); 11324 (standards for approval of consolidation transactions); 
see also 10709(g)(2)(B)(ii) (challenge of agricultural commodity contract); 1 1322(a)(2) 

(pooling). In addition, we have the discretion to adopt policies that promote competition. See, 
e.g.. Major Rail Consolidation Procedures . 5 S.T.B. 539 (2001). The Board’s current position on 
interchange commitments, however, /ireventa competition from developing by protecting these 
arrangements and presuming their propriety. 

That the record before us includes only anecdotal evidence of shippers’ suffering harm 
from interchange commitments,'" with only one shipper attempting to quantify this harm, 
demonstrates to me the need for the relief we propose today. While in 1998 the Board may not 
have had enough experience with interchange commitments to determine whether or not to 
preclude them, by 2007 parties have had substantial experience - but not enough disclosure of 
these provisions. 

I do not believe that interchange commitments are the sine qua non of the shortline 
renaissance since the Staggers Act of 1980 - despite the verified, but otherwise unsubstantiated, 
assertions to the contrary in the record before us. See Decision at 12, 25. Shortlines existed 
prior to the Staggers Act. Shortlines could have been spun into existence afterward withouf 
interchange commitments, or with commitments of limited duration, albeit under different 
financial terms. Shortlines could also have purchased lines slated for abandonment under our 
Offer of Financial Assistance provisions, 49 U.S.C. 10904. 

Further, I do not agree with the Decision’s characterization of the Class I-shortline 
relationship as “vertical.” Decision at 16-17. A vertical relationship between firms generally 
refers to firms in different stages of the production or distribution process.'*^ But both shortlines 
and Class 1 earriers provide rail haulage of freight. They are not in different stages of production 
but produce the same service. Because they interchange the traffic rather than compete for it 
does not change the fact that they engage in the same fundamental service. I would classify this 


■" I note that it may not only be shippers who have suffered harm from interchange 
commitments, but rail labor as well. 

See, e.g. . Paul A. Samuelson & William D. Nordhaus, Economics 356-57(McGraw- 
Hill/Irwin 2005) (definitions of horizontal and vertical mergers). 
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relationship as a “horizontal” one because both carriers are providing rail service - they are in 
the same industry - even if they are providing this service over different line segments. I also do 
not agree with the Decision’s characterization of the relative equality in bargaining positions of 
shortlines and Class 1 carriers with respect to spin-off transactions. Decision at 1 8. 

Our proposed rules should enable shippers who believe they are aggrieved by interchange 
commitments to challenge these restrictions in a more direct and expeditious manner. I expect 
the Board to administer these rules in such a way that they offer meaningful, as opposed to 
elusive, relief This Decision is a good first step toward alleviating the anti-competitive 
situations perpetuated by or resulting from interchange commitments, although more might be 
needed in the future. 
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APPENDIX 

For the reasons set forth in the preamble, parts 1114, 1121, 1150, and 1180, of title 49, chapter 
X, of the Code of Federal Regulations are proposed to be amended as follows: 

§ 1 1 14 [Revised] 

1 . Revise § 1 1 14.30 by the addition of the following: 

(d) Agreements Containing Interchange Commitments . In any proceeding involving the 
reasonableness of provisions related to a rail carrier sale or lease agreement that serve to induce a 
party to the agreement to interchange traffic with another party to the agreement, rather than with 
a third-party connecting carrier, whether by outright prohibition, per-car penalty, adjustment in 
the purchase price or rental, positive economic inducement, or other means, a party to the 
proceeding may obtain a confidential, complete version of the agreement, with the prior approval 
of the Board. The party seeking such approval must file an appropriate motion containing a draft 
protective order and undertaking(s) that will ensure the agreement is kept confidential. The 
motion seeking approval may be filed at any time after the initial complaint or petition, including 
before the answer to the complaint or petition is due. A reply to such a motion must be filed 
within 10 days thereafter. The motion will be considered by the Board in an expedited manner. 

§ 1121 [Revised] 

2. Revise § 1 121.3 by the addition ofthe following: 

(d) Transactions Imposing Interchange Commitments . (1) If a proposed acquisition or 
operation of a rail line involves a provision or agreement that may limit future interchange with a 
third-party connecting carrier, whether by outright prohibition, per-car penalty, adjustment in the 
purchase price or rental, positive economic inducement, or other means (“interchange 
commitment”), the following additional information must be provided: (i) the existence of that 
provision or agreement and the affected interchange points must be identified; and (ii) a 
confidential, complete version of the document(s) containing or addressing that provision or 
agreement, which may be filed with the Board under 49 CFR 1 104.14(a) and will be kept 
confidential without need for the filing of an accompanying motion for a protective order under 
49 CFR 1104.14(b). 

(2) To obtain information about an interchange commitment for use in a proceeding 
before the Board, a shipper or other affected party may be granted access to the confidential 
documents filed pursuant to (1), above, by filing, and serving upon the petitioner, a “Motion for 
Access to Confidential Documents,” containing (i) an explanation of the party’s need for the 
information and (ii) an appropriate draft protective order and confidentiality undertaking(s) that 
will ensure that the documents are kept confidential. 
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§ 1150.33 [Revised] 

3. Revise § 1 150.33 by the addition of the following: 

(h) Transactions Imposing Interchange Commitments . (1) If a proposed acquisition or 
operation of a rail line or change of operators involves a provision or agreement that may limit 
future interchange with a third-party connecting carrier, whether by outright prohibition, per-car 
penalty, adjustment in the purchase price or rental, positive economic inducement, or other 
means (“interchange commitment”), the following additional information must be provided: 

(i) the existence of that provision or agreement and the affected interchange points must be 
identified; and (ii) a confidential, complete version of the document(s) containing or addressing 
that provision or agreement, which may be filed with the Board under 49 CFR 1 104.14(a) and 
will be kept confidential without need for the filing of an accompanying motion for a protective 
order under 49 CFR 1 1 04. 14(b). 

(2) To obtain information about an interchange commitment for use in a proceeding 
before the Board, a shipper or other affected party may be granted access to the confidential 
documents filed pursuant to (1), above, by filing, and serving upon the petitioner, a “Motion for 
Access to Confidential Documents,” containing (i) an explanation of the party’s need for the 
information and (ii) an appropriate draft protective order and confidentiality undertaking(s) that 
will ensure that the documents are kept confidential. 

§ 1150.43 [Revised] 

4. Revise § 1 1 50.43 by the addition of the following: 

(h) Transactions Imposing Interchange Commitments . (I) If a proposed acquisition or 
operation of a rail line or change of operators involves a provision or agreement that may limit 
future interchange with a third-party connecting carrier, whether by outright prohibition, per-car 
penalty, adjustment in the purchase price or rental, positive economic inducement, or other 
means (“interchange commitment”), the following additional information must be provided: 

(i) the existence of that provision or agreement and the affected interchange points must be 
identified; and (ii) a confidential, complete version of the document(s) containing or addressing 
that provision or agreement, which may be filed with the Board under 49 CFR 1 104.14(a) and 
will be kept confidential without need for the filing of an accompanying motion for a protective 
order under 49 CFR 1 104.14(b). 

(2) To obtain information about an interchange commitment for use in a proceeding 
before the Board, a shipper or other affected party may be granted access to the confidential 
documents filed pursuant to (1), above, by filing, and serving upon the petitioner, a “Motion for 
Access to Confidential Documents,” containing (i) an explanation of the party’s need for the 
information and (ii) an appropriate draft protective order and confidentiality undeitaking(s) that 
will ensure that the documents are kept confidential. 
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§ 1180 [Revised] 

5. Revise § 1 180.4(g)(4) by the addition of the following: 

(4) Transactions Imposing Interchange Commitments , (i) If a proposed acquisition or 
operation of a rail line involves a provision or agreement that may limit future interchange with a 
third-party connecting carrier, whether by outright prohibition, per-car penalty, adjustment in the 
purchase price or rental, positive economic inducement, or other means (“interchange 
commitment”), the following additional information must be provided: (A) the existence of that 
provision or agreement and the affected interchange points must be identified; and (B) a 
confidential, complete version of the document(s) containing or addressing that provision or 
agreement, which may be filed with the Board under 49 CFR 1 104.14(a) and will be kept 
confidential without need for the filing of an accompanying motion for a protective order under 
49 CFR 1104.14(b). 

(ii) To obtain information about an interchange commitment for use in a proceeding 
before the Board, a shipper or other affected party may be granted access to the confidential 
documents filed pursuant to § 1 180.4(g)(4)(i) of this section by filing, and serving upon the 
petitioner, a “Motion for Access to Confidential Documents,” containing (i) an explanation of 
the party’s need for the information and (ii) an appropriate draft protective order and 
confidentiality undertaking(s) that will ensure that the documents are kept confidential. 
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/. statement of William J. Rennicke, Director, Oliver Wyman, Inc. 

Good morning. I am William J. Rennicke, a Director at Oliver Wyman. Since I started my 
transportation carrier over 40 years ago as a brakeman on the bankrupt New Haven Railroad, I 
have been an active participant both in carrier operations and management and as an advisor to 
the transportation industry, governments, and to users of transportation worldwide. 

In the late 1970’s, 1 was fortunate to be an active participant in the public and legislative process 
that led to the Staggers Act. At the time, 1 was the Vice President and Assistant to the President 
of the bankrupt Boston & Maine Railroad, which as you may recall was the only one of the 
“Eastern Bankrupts” that was not consolidated into Conrail. I believe that at the time the Boston 
& Maine’s input was frequently considered, since we were the only bankrupt railroad that was 
able to reorganize totally within the private sector and, with the exception of one infrastructure 
loan, essentially without the use of any public funds. 

1 believe that Congress, shippers, the carriers, labor, and all other industry participants should be 
quite proud of the results of the Staggers Act and the subsequent restructuring of the U.S. rail 
industry. From the late 1960’s through the mid-1970’s, over half of the U.S. rail system was in 
bankruptcy and financial distress. The Staggers Act turned the rail industry into a self-sustaining 
freight network, and the U.S. regulatory and carrier model is now seen as a standard and 
benchmark for freight rail systems worldwide. The Staggers Act also played an important role in 
eliminating or mitigating the substantial risk and uncertainty penalties that the financial 
community placed on rail investments, saving both carriers and shippers hundreds of millions of 
dollars over the past 27 years. 

Because of our private sector experience in the restructuring of the U.S. rail industry, both I and 
Oliver Wyman have been asked by governments, shippers, and carriers on six continents to take 
the lessons learned in the United States and apply them to improving local rail systems. Starting 
in the late 1980’s, I participated in the privatization of the Argentine railroads - the first railway 
privatization since World War 11. Due to our success there and elsewhere, Oliver Wyman has 
subsequently participated in major rail privatizations and restructurings worldwide. For example, 
we were asked to manage the initial restructuring process for state-owned railroads in Poland, 
Hungary, and the Czech Republic, only months after each saw a change in political control. I 
also managed the concessioning of the Mexican railway - turning it from a money-losing 
government enterprise into several successful private carriers - and in Canada we participated in 
the privatization of the Canadian National Railway. 

In every country where we have worked, the objectives of restructuring have been to create a 
self-sustaining railway netw'ork that supports the domestic economy, facilitates intemational 
trade, is funded as much as possible by the private sector, and that improves the rail sector’s risk 
profile and attractiveness to the capital markets. However, despite decades of effort in other parts 
of the world, with the exception of the United States, Canada, and to some extent Mexico 
(together with several private iron ore, coal, and mineral railroads), no rail system anywhere in 
the world survives without direct or indirect support from the government and taxpayers. The 
billions spent by the U.S. government to correct the Conrail situation w'as the last significant 
payment of federal funds in the United States for a freight railroad. I believe proposed provisions 
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of HR 2125 raise the issue of whether the United States wants the freight rail system to continue 
to be funded and developed by the private sector, or to run the risks, if we are willing to change 
the policy of the last 27 years, of selectively subsidizing certain shippers or regions, whether 
directly or indirectly. 

The principles and policy of differential pricing are generally recognized as the most effective 
path to railroad pricing. There are, however, some unavoidable realities that are imbedded in the 
characteristics of any large transportation network that is both complex and where market-based 
pricing is used to maximize contribution and avoid the need for public (taxpayer) support: 

1 . Pricing - For any mode or sector (e.g., air, utilities, package delivery, rail) where pricing 
policy permits differential pricing, there will always be some users who pay more and some 
who pay less. In the airline industry', it is not uncommon to be sitting next to someone who 
paid three or four times your fare, or to have on the other side of you a person who paid a 
quarter to a third of your fare. As can be observed on page 11-20 and in the appendix (pages 
11-26 and 11-27) of the attached supporting data, there is a wide range of revenue to variable 
cost (lUVC) relationships for all traffic and for each commodity, whether one considers all 
U.S. railroads or one particular railroad (see UP example, page 11-21). 

Human and economic nature being what it is, no one in the United States or any other 
economy likes to be in the differential pricing bucket that is highest or higher than others. 

No one celebrates paying higher prices, no traffic manager or shipping executive receives a 
bonus or is compensated for being at the high end of the R/VC range. R/VC ratios for some 
less competitive traffic movements can be two or three times those of the most competitive 
traffic moving at lower ratios. It is to be expected that there will be a continuous and natural 
tendency of those parties paying higher ratios to try and modify the pricing structure to 
restrict the workings of differential pricing. It has been my experience, however, that 
differential pricing does not work when regulation cuts off one end of the range and tries to 
move prices artificially to lower lUVC ratios. Eventually, the loss of contribution from 
higher rated traffic forces an increase in prices for competitive traffic, which often leads to a 
cycle of volume loss (see pages II- 1 7 to 11-19). 

2. Service - The overall service and throughput of the U.S. freight rail system is the envy of the 
world, and many U.S. rail network planning and business practices have become global 
benchmarks. Unfortunately, however, service failures do occur, and far more often than the 
carriers and certainly the shippers would like. (One only has to look at the performance of 
the airline industry this summer to .see how personal service failures can sometimes 
become.) While all carriers aspire to highly reliable service levels, there are some structural 
complexities that make attaining those levels a considerable challenge. For example, in the 
United States, there are an estimated tw'o million origin/destination combinations, and in 
2006, 1.31 million railcars' moved 32.1 million carloads^ (and 1.96 trillion tonsi* in total 


1 Source: AAR Railroad Equipment Report, 2006, As.soc]atior] of American Railroad.s. Cars as of .lanuary 1 , 2006. 
Cars with marks of U.S. railroad subsidiaries of Canadian railroads are excluded from this total 
7 Source: Freight Commodity Statistics, 2006, Association of .American Railroads. 

3 Source: Freight Commodity Statistics, 2006, Association of American Railroads. 
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were moved by the Class I railroads). Recent network and operating improvements, coupled 
with access to private capital, should move the system to higher reliability levels and in 
some cases improve transit times. 

Even in a situation where some are unhappy about being on the high end of the rate curve or 
have experienced the frustration of even one service failure, it is important to recognize that the 
U.S. freight rail system is still the best in the world - and I believe it has the opportunity to get 
even better. Here are some important facts, generalized somewhat to fit into my five-minute time 
limit: 

■ U.S. rail freight rates are among the lowest in the world. The cost to move one ton one 
mile in the U.S. can be as little as 10 percent of the cost in other eountries (page 11-5). 

■ Not only are U.S. freight rates extremely low, but virtually no taxpayer contribution is 
required for either service or infrastructure. In most countries, taxpayers cover some 
part of infrastructure variable operating cost and generally all eapital expenditures; in 
the United States, they cover virtually none of these costs (page 11-6). 

• The U.S. system is the most productive in the world and consumes far fewer resources 
to move one ton over one mile than any other in the world (pages 11-3 and 11-4), All 
again without the need for taxpayer contribution. 

• The U.S. railroads reinvest more capital in infrastructure and equipment than almost 
any other sector of the economy, with a low return on equity (page 11-15). 

• As was envisioned and hoped for at the time of the Staggers Act, the performance of 
the railroads is attracting private capital in large amounts to support critical growth and 
infrastructure replacement needs. The top 25 shareholders of the U.S. carriers have 
invested more than $42 billion (page 11-9). 

I would like to cite one recent example of the capacity of the private sector to fond growth and 
expansion. Some believe a third carrier and route with access to the Powder River Basin (PRB) - 
generating additional carrier competition in the PRB - would be a good thing. After many years 
of planning, permitting, and engineering work, the Dakota, Minnesota, & Eastern (DMi&E) 
railroad was ready in late 2006 to move to the next step of line construction, 1 will oversimplify a 
bit, but as many of you know, the railroad requested public assistance in the form of a loan to 
assist with the building of the line into the coal fields. On February 26, 2007, Federal Railroad 
Administrator Joseph H. Boardman denied a $2.3 billion Railroad Rehabilitation and 
Improvement Financing (RRIF) loan application from the DM&E, concluding it posed an 
unacceptably high risk to federal taxpayers. On September 6, 2007, eight months after the 
government turned down participation in this infrastructure and market access project, the 
Canadian Pacific Railway announced its intention to purchase the DM&E, with the right to 
finance and build the line into the PRB. 

The DM&E situation represents an example of how the system fostered by the Staggers Act was 
meant to work - with the private sector (CP) raising fonds and accepting the risk of new line and 
capacity construction as part of its acquisition of the DM&E, since the government did not find it 
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possible to make this investment. In the future, if the country is to meet projected or new 
capacity requirements, the freight rail industry must continue to offer sufficient returns to attract 
growth capital, as well as encouraging public participation, 

I believe that there are several aspects of HR 2125 that, if implemented, will likely lead to a 
decrease in private capital flowing to the industry and/or and increase the cost of funds. 
Additionally, if the revenue structure of the industry is moved away from market-based 
differential pricing (where approximately one-third of traffic movements support price levels 
above an R/VC ratio of >180), carriers will likely reduce capital spending and have less ability to 
support growth. 

An effective differential pricing system requires higher rates on less competitive traffic (i.e., 
traffic in areas of less effective competition ) to offset lower rates on highly competitive traffic 
where revenue above long-term variable cost is too low to fully support the long-term viability of 
private carriers. 

. For example, in 2003, the STB calculated that 12.61 percent of all movements had an R/VC 
< 100; 54.54 percent had an R/VC of 100 to 180, and 32.86 percent had an R/VC > 180.'* It is 
highly likely that traffic with an R/VC of <100 or at the low end of the 1 00 to 1 80 range 
moves in areas or under circumstances of higher competition. It is also likely that many of 
the rates for traffic with R/VC ratios of >180 arise in situations where there is less (or in the 
language of HR 2125, inadequate) competition. 

• The same calculation made by the Interstate Commerce Commission (ICC) in 1 993 found 
that 32.05 percent of all traffic had an R/VC of >1 80, suggesting that in both the early 
1990’s and in 2003 something clo.se to a third of rail traffic is generally priced above 180 to 
offset lower priced traffic or movements with a long-term variable cost (LTVC) of less than 
100.5 

It has been my experience that the stability of the revenue profile has been an important factor in 
reducing the risk penalties for capital funding; attempts to move revenue from higher to lower 
categories will not only impact specific rail economics but likely the cost of capital as well. 

There are several provisions of HR 2125 (for example, relative to the existence of areas of 
inadequate rail competition) that propose an actual or constructive capping of freight rates, most 
often at an R/VC ratio of 1 80. 1 suspect the inadequacy of the competitive structure in the eyes of 
the proponents of the legislation means that R/VCs are higher than in more competitive locations 
or situations. As I stated before, everyone would like a lower rate. I am sure, if given the choice, 
all shippers would like to move to the R/VC category where ratios are less than 1 00. The reality 
is that you cannot have a sustainable U.S, rail system, able to support maintenance and growth, 
without the full range of differential (Ramsey) pricing options. As 1 will comment on below, the 


4 Ciass I Railroad Revenue-Variable Cost Rauos for 2003, from Waybill data. Surface Tran.sportation Board 

5 Class 1 Railroad Revenue-Variable Cost Ratios for 1993, from Class 1 Railroad R-1 reports, memo from Walter 
Asinuth. Interstate Commerce Commission, May 23. 1995. 


Oliver Wyman 


Page I- 4 



614 


R/VC of 1 80 was never intended to be a determinant of railroad financial performance. It was 
established to set a point where, for some commodities, a regulatory review could occur. I 
believe there was nothing in the creation of the Staggers Act or proceedings since that have set 
an RA'C of 1 80 as a goal. A cap of 1 80 on movements that have fewer competitive options is 
not sufficient to provide funds for a healthy rail network. 

To get a sense of the revenue deficiency that could occur if rates were capped at an IWC of 180, 
it may be useful to consider the Revenue Shortfall Allocation Method (RSAM) used by the 
Surface Transportation Board (Ex Parte 347) to measure the average markup above a carrier’s 
variable cost that a earner would need to charge all of its potentially captive traffic (i.e., traffic 
priced above an R/VC of 1 80) in order for the carrier to recover its non-variable cost. 

Currently, there is no situation, based on the RSAM calculation, where the average markup for 
captive traffic is below 1 80 and in most situations it is above 200 (page 11-24). Even in these 
cases, the current pricing patterns as measured by the STB do not provide sufficient contribution 
from less competitive traffic to make the railroads fully revenue adequate. Further case by case 
or broad scale reclassification of movements from competitive to lower R/VCs will have the 
direct effect of reducing overall revenue and weakening the financial position of the carriers. 
Using the 2003 STB data, the proposed legislation would have reduced, or in the extreme 
eliminated, the 32.86 percent of R/VC>180 movements that helped offset the 12.61 percent that 
had R/VC ratios of less than 100 and the lower-ratio movements in the 100 to 180 category. The 
HR 2125 legislation is silent on how the carriers will make up this lost contribution from higher 
R/VC traffic and still have sufficient returns to fund growth and maintenance. 

The legislation also appears to use the R/VC ratio of 180 as a performance target, with some 
view that ISO defines a level of pricing that is acceptable or even recommended. To my 
recollection, the 1 80 threshold (originally set at 162 in 1980), was simply the R/VC level at 
which certain segments of traffic could request regulatory intervention. It was in essence the gate 
which opened the door to regulatory review. As far as 1 can recall, 1 know of no analysis by the 
ICC (the STB’s predecessor agency), Congress, or any other parties that suggested that 180 was 
an end point for revenue adequacy, proper returns, or a ceiling on rates. The very existence of the 
RSAM process used by the STB confirms that it was anticipated that some rates by necessity 
would need to be above 1 80, 

In addition, the suggested changes to the regulations on reciprocal switching, while an 
understandable objective for customers who believe they have inadequate competitive 
options and would like to move into the range of lower R/VC rates, would disrupt the 
distribution of differential prices that support the current industry strueture. Like the 
proposed revenue cap, expansion of a second and third carrier in terminal areas would have 
the effect of reducing the traffic that is available to balance lower-rated, more competitive 
movements. In their terminal and sw'itch district analysis, carriers most often find that 
investment in support facilities cannot be amortized by terminal activities alone at such 
locations. Contribution from the linehaul movement is needed to cover both terminal 
operating and capital expenditures. The wholesale expansion of reciprocal switching zones 
could in many cases raise the risk of not recovering the investment cost and deter capacity 
improvements. While 1 do not agree with the expansion of the reciprocal switching zones. 
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if it is seriously considered, a requirement to compensate the terminal owner for not only 
local cost but lost linehaul contribution should also be considered. 

Expansion of reciprocal switching also will complicate rail operations. Today, carriers are 
trying to consolidate the number of origins and destinations to reduce system complexity, 
sorting requirements, and traffic fragmentation. The HR 2125 switching provisions will 
have the effect of doubling the sorting activity of the carriers serving an origin or 
destination. What is now a single line origination with a subsequent linehaul will create a 
requirement for a second block or sort in the system. Multiply this times the number of 
new reciprocal switching options, and the expansion of operating sorting requirements 
could offset the efficiency efforts being pursued by the carriers. 

Finally, there are many issues with Final Offer Arbitration (FOA). One of the most 
damaging and unexpected outcomes may be that the movement from a regulatory policy 
based on analysis and legal process to baseball arbitration that is largely founded on 
gaming theory and random outcomes will create a high degree of risk and uncertainty 
around carrier revenue levels. It is likely that if there are a large number of such cases, the 
risk of uncertainty could return some level of risk penalty to the rail cost of capital. 

Thank you and 1 would be pleased to answer any questions now or later in the hearing. 
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Chairman Oberstar and distinguished Members of the Committee, my name is Gary 
Spitzer. I am the Vice President and General Manager for DuPont Chemical Solutions 
Enterprise. In this role, 1 lead a global business in a segment of our company. DuPont provides 
products and services to a large number of markets including agricultural products, constrtiction, 
industrial chemicals, energy, manufacturing, health care, transportation, and homeland security. 
Thank you for this opportunity to speak today. 

A competitive and efficient rail distribution system is vital to DuPont and its absence is 
adversely affecting our ability to operate in the United States and compete in the global market. 
1 am here to explain why DuPont and other similar companies consider enactment of H.R. 2125, 
the Rail Competition and Service Improvement Act of 2007, critical to our great Nation’s 
economic growth. DuPont also supports legislation such as H.R. 1650, which would subject the 
railroads to the same antitrust provisions that govern the conduct of other participants in the free 
enterprise system. 

DuPont is a global coiporation founded 205 years ago on the banks of the Brandywine 
River in Wilmington, Delaware. Initially, DuPont made only one product, black powder. A 
century later, its focus shifted to chemicals, materials and energy. In our third century, wc are 
bringing together biology and chemistry to meet societal needs for safe and abundant food, 
alternative fuels, and other sustainable solutions to enable a better, safer and healthier life for 
people everywhere. DuPont has revenues of over $27 billion a year, with 135 manufacturing and 
processing sites in 70 countries and over 60,000 employees. In the United States alone, DuPont 
employs about 36,000 workers in 33 states. 

One thing has remained unchanged throughout the history of DuPont - our 
uncompromising commitment to safety. Our Company's founder, E. 1. du Pont, built safety into 
the very fabric of DuPont culture by living, and requiring managers to live, on the Company’s 
first manufacturing sites. That culture and clear personal accountability remain just as strong 
today. Safety foniis the foundation for every system and process, including transportation, in 
DuPont. Indeed, our safety culture has been the underpinning for many DuPont products 
through the years. Our discovery of nylon, for example, made safer parachutes for D-Day, and 
our development of Neoprene®, a synthetic rubber, made military transportation easier and safer. 
Today, products such as DuPont Kevlar® high-performance fiber, which is credited with the 
survival of over 3,000 law enforcement officers in the United States over the last thirty years, 
help save lives. In addition to being used for body armor, Kevlar® is used for vehicle armor, for 
aircraft parts, bridge construction, fiber optic cable and numerous other functions. Another 
DuPont fiber, Nomex®, is used for personal protection by first responders, including firefighters. 
Our Sentr>^glass® technology helps to protect both private citizens in skyscrapers and other 
structures around the world and government employees at critical governmental in.stallations 
such as the Pentagon and U.S. Embassies. 

America’s freight trains have been vital to DuPont operations since 1858 when the 
Pennsylvania Railroad first transported our products. They remain essential to our business 
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today. To produce Kevlar®, Nomex® and many of our other products, DuPont requires a vast 
array of chemicals, some regulated by the Department of Transportation (DOT) and some not. 
Quite often, due to their composition, characteristics or volume, these chemicals must be 
transported by rail. Therefore, a safe, efficient, cost-effective, and responsive rail transportation 
system is critical to my business, the majority of businesses within DuPont, and our country’s 
manufacturing community as a whole. Without such a system, we run the risk of no longer 
being able to manufacture some products within die United States, provide jobs to your 
constituents, or contribute exports to help balance ourNation’s trade deficit. 

Our Nation’s defense, international trade and domestic economy are also largely 
dependent on a safe, financially healthy and efficient domestic rail system. Our economy 
requires carriers, in all modes of transportation, that can compete in a balanced marketplace and 
earn a fair return on their investment. Competitive and efficient carriers should be able to earn 
their cost of capital and attract investment dollars while providing real value to their customers. 
The railroads have, over the years, provided such value to DuPont and other customers. They 
have also, at times, acted in ways which harmed their customers and the economy. We are now 
in one of the latter periods. 

When Congress passed the Staggers Act in 1980, there were over 40 Class I railroads 
competing for business. Today, after more than 50 mergers and consolidations, there are only 
seven Class I railroads in North America, and four of them control over 95 % of the railroad 
business. This unprecedented consolidation has resulted in entire states, regions, and industries 
becoming captive to a single railroad. This level of concentration and the lack of competition 
resulting in poor and unpredictable service and monopoly pricing were not envisioned by 
Congress when it reformed the applicable laws in 1980. Nor were they contemplated by 
companies such as DuPont. 


Value is what DuPont and other rail customers expect from their supply chain 
participants. Value is reflected in the superior service that carriers would offer in a truly 
competitive environment. Value is continuous improvement and innovation. In the context of 
rail transportation, value is reliable, con.sistent transit limes. Value is the delivery of services that 
keep customers competitive in the markets they serve. The inconsistency and lack of 
predictability in transit time that characterize rail service today translate into added cost and 
competitive disadvantage. They force shippers to add otherwise unnecessary (and expensive) 
rail cars to their fleets and to either hold more inventory at the point of manufacture or ship it 
into an already congested network. This increases costs for everyone and exacerbates the 
congestion problems that rail customers battle regularly and the carriers seek public funds to 
alleviate. 

Congress also did not envision that captive rail customers would be left unprotected 
by the Surface Transportation Board (“STB”), the very agency charged with ensuring that 
the freight rail marketplace did not become the federally protected monopoly it is now. 

Rail customers who have sought the STB’s assistance in helping them realize the fair play of 
competition, instead remain dependent on monopoly service. As a re.sult, they have little if any 
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redress for the non-responsiveness and mediocre service provided by the railroads at exorbitant 
prices. This is certainly the case for DuPont, which is captive at thirty-two out of thirty-nine 
U.S. rail shipping sites and at many of its customers’ sites. The results are increased costs that 
make us less competitive, and unreliable transportation of raw materials and finished products 
into and out of our sites. 

The potential impact of mediocre rail service and cost increases is illustrated by our 
experiences at the DuPont Spruance facility in Virginia. DuPont Spruance is our largest 
manufacturing facility in North America and employs more than 2,600 people. It is where we 
produce Kevlar®, the life-saving fiber used for body armor for our troops now in Iraq and 
Afghanistan, as well as by law enforcement personnel throughout the United States. DuPont is 
captive to CSX at Spruance - no other railroad serves the plant and there is no practical 
alternative form of transport for on-time delivery of raw materials into the facility. On several 
occasions during the past 15 months we have seen shipments of essential raw materials run more 
than 5 days late. While shutdowns were avoided through collaboration between DuPont and the 
railroad, we came uncomfortably close to delays that could hinder production. .Mr. Chairman, as 
I am sure you and the other members of the Committee appreciate, any curtailment in production 
could lead to a shortage of body armor essential to our troops as well as subject DuPont to 
potential penalties under the Defense Production Actof 195'0. 

In addition to making DuPont extremely vulnerable to transportation delays at Spruance, 
the Company’s captivity to one rail earner there also threatens our competitiveness and increases 
the costs incurred by both local governments and the Federal government to acquire Kevlar®. 
Nomex® and Tyvek®. the third product made at the site. Recently, CSX increased the rates it 
charges DuPont to transport raw materials to Spruance by 9% to 102% depending on the specific 
move and product being transported. Although these increases bear no rational connection to the 
level of service being provided, DuPont had no alternative but to accept them and the consequent 
rise in the cost of goods sold to the U.S, military and law enforcement and fire protection 
agencies around the world. Those increases amount to over $2 million annually. 

Ever-escalating rail rates without any eommensurate cost improvement 
opportunities (such as faster and more consistent transit times) have driven companies out 
of certain businesses or forced them to seek lower cost solutions offshore. For example, a 
polyester fiber manufacturer in the southeastern United States has announced the closure of a 
plant that employs 260 people. DuPont supplied a raw material, ethylene glj'col, for that plant. 
Recently, a carrier imposed a 42% increase in the rail rate to that captive destination. The added 
cost of inbound product would have increased the manufacturing cost, making this plant even 
less competitive when compared to offshore producers. Our customer will now import glycols 
from Taiw'an and weave polyester fiber at another site. Two hundred and sixty workers at the 
plant lost their Jobs, the community lost tax revenue, DuPont lost a customer, and the carrier that 
imposed a 42% rate increase lost 160 carloads of business each year. 

Another DuPont customer located in Pennsylvania is similarly challenged to remain 
competitive versus imports. The customer manufactures a product essential to tire production. 
Its manufacturing facility is served by a short line railroad that connects with more than one 
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Class I rail carrier. However, the two DuPont plants from which w'e can ship to the customer are 
both captive to the same Class ! railroad. Trucking is not a viable alternative for routine shipping 
of the regulated material involved. Recently, the Class 1 railroad increased the rate it charges 
DuPont to move the pertinent material by 78%, resulting in a $600,000 annual cost increase to 
our customer w'ithout any added value or benefit to anyone. As you know, the tire industry that 
remains in the United States is under severe competitive pressure from offshore producers 
despite the many recent press reports concerning quality and safety issues with imported tires. 
We must avoid another case where a company will shut its doors and our Nation will pay the 
price in lost jobs, a reduced tax and industrial base and increased trade deficit as more and more 
of the tires on our passenger cars and military vehicles are made abroad. 

Carriers cannot claim ignorance concerning the specific potential impact of their price 
increases. During recent contract discussions, DuPont invited one of its carriers to business 
reviews w'ith four of our strategic business units. During those reviews, DuPont presented data 
concerning the effect of proposed price increases on the business of DuPont and its cu.stomers. 
including the customer who ultimately shut down its plant. The extreme rate increases went 
forward unabated. 

As the examples I have discussed demonstrate, the railroads are now prepared to take full 
advantage of their ability to impose monopolistic pricing even if they literally drive captive 
shippers like DuPont out of certain businesses. Developments since the enactment of the 
Staggers Act and its progeny confirm what my own experiences at DuPont suggest - that our 
economy would be better served by changing the current regulatory framework that enables the 
Class Irailroads to operate as legally protected regional monopolies. 

Congress enacted the Staggers Act because after the end of World War 11, the nation’s 
privately owned and operated rail infrastructure was permitted to decline, costs related to 
inefficient work practices and poor infrastructure were extremely high, service had suffered and 
safety-related incidents were on the rise. Competition from motor carriage and waterborne 
competitors had increased and, in 1980, less than half of the Nation's domestic freight traveled 
by rail. This contrasted markedly with figures which showed that in 1947 railroads were hauling 
three times as much tonnage as motor carriers. 

Congressional concern was deepened by a 1978 Department of Transportation report to 
Congress which predicted that: “... the (rail) industry between 1976 and 1985 would have a 
capital shortfall of between 13.1 and 16.1 billion dollars ($16 to $20 billion in 1980 dollars)”. 
The House Committee on Interstate and Foreign Commerce, citing the Department's report, 
concluded that: ‘‘There is no reason to believe that railroad, operating in the present regulatory 
environment will improve their earnings. Failure to overcome [this] ... will mean a continued 
deterioration in the railroad service which will have the effect of driving more shippers away 
from railroads...’'. 
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Congress concluded that the system had to change and, with the help of the rail 
community and industry, including DuPont, set out to accomplish that task. After considerable 
debate, Congress enacted the Staggers Act with the following stated goals: 

(1) to assist the railroads of the Nation in rehabilitating the rail system in order 
to meet the demands of interstate commerce and the national defense; 

(2) to reform Federal regulatory policy so as to preserve a safe, adequate, 
economical, efficient, and financially stable rail system; 

(3) to assist the rail system to remain viable in the private sector of the 
economy, and 

(4) to assist in the rehabilitation and financing of the rail system.., 

To help balance the new rights and protection afforded the railroads. Congress recognized the 
right of rail carriers and shippers to enter into contracts and provided for oversight of rail rates by 
the Interstate Commerce Commission (later replaced by the Surface Transportation Board). 

It is clear that when it enacted the Staggers Act, Congress believed that existing 
competition between railroads and between modes of transportation would protect the consumer. 
The House Conference Report, which accompanied the Act, contains the following findings and 
rationale in support of the 1 980 legislation: 

The Conferee,s find that historically the enactment of the Interstate Commerce Act 
was essentia! to prevent the abuse of monopoly power by railroads and to 
maintain a national railroad network as an essentia! part of the nation’s 
transportation system. However, today, most transportation is competitive and 
many of the Government regulations affecting railroads have become unnecessary 
and inefficient. Nearly two-thirds of inter-city freight is transported by modes of 
transportation other than railroads. Earnings by the railroad industry are the 
lowest of any transportation mode and are insufficient to generate funds for the 
necessary capital iinproveinenls.... The industry's failure to achieve increased 
earnings will result in either further deterioration of tlie rail system or the need for 
additional Federal subsidy. Modernization of economic regulation of railroads, 
with greater reliance on the marketplace, is essentia! to achieve maximum 
utilization of railroads.... 

Times and the marketplace have changed and the issue now is w'hether the Staggers Act 
has accomplished its goals. Have the railroads been financially rehabilitated? Are they safer, 
more efficient, and economically stable? And. if the answers to these questions are positive, has 
the time come to reexamine the prerogatives afforded the rail community under the Act? Should 
the railroads continue to enjoy government “protection”? Or, should the rules and rigors of a 
competitive marketplace govern? And, what of the consumer, the user of railroad services? Will 
the marketplace protect the user or will the monopolistic behavior the railroads exhibited in the 
early 20th Century reassert itself? These are the questions the members of Congress will have to 
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ponder. The answers He in our history and in the changing conditions of the emerging global 
marketplace. 

The rail industry has enjoyed a veritable rebirth as a result of the Staggers Act. 

Railroads, with the support of their customers and approval of the Interstate Commerce 
Commission, began to abandon unproductive track. Small, less productive segments with high 
eosts and low productivity W'ere sold to independent entrepreneurs. Labor negotiations resulted 
in substantially improved w-ork rule changes and a dramatic reduction in the rail labor force. 
Poor and badly maintained cars and related equipment w'ere removed from the sy.stem and 
customers were required to bear the cost of their replacement. The promise of improved service, 
greater efficiency and lower cost encouraged large rail customers to comply with these new 
capital requirements and to enter into long term contracts that created financial stability and 
brought predictability to rail balance sheets. Renewed faith by Wall Street, fostered by the 
passage of the Staggers Act, related work rules, and balance sheet improvements, brought capital 
to invest in new, more efficient locomotive power, communications and control equipment and 
to rehabilitate rail infiustructure. Finally, con.solidation of the Nation's rail system into larger 
and larger Class I railroads resulted first in a more balanced of market place and later in the 
emergence of market dominance by an elite few'. 

The time has come to remove the protections afforded the rail industry by the ICC 
and its successor the STB. This is the time for Congress to bring more balance to the 
relationship between shippers - particularly captive shippers such as DuPont - and rail 
carriers. 

By any measure, today's railroads are able to compete for capital w'ithout further 
governmental protection. Rail infra.structure of the Class I railroads is in better condition now 
than at any time in history. Rail serx'ice has stabilized although it is still inconsistent despite 
reported record profits for the Class 1 railroads. New equipment and technology hold the 
promise of still further productivity improvement. Earnings and the balance sheets of the Class 1 
railroads - especially w'hen adjusted for merger premiums - have never been better and compare 
favorably with those of their biggest competitor - the motor carrier industry. 

Railroads have become “stocks of interest” and sophisticated investors are seeing them as 
having a very favorable upside for earnings. Warren Buffet, for e,\ample, has recently purchased 
large amounts of rail common .stock, another indication of the railroad industry''s favorable 
financial outlook. 

in .lanuary 2007. Union Pacific announced that it would buy back 20 million common 
shares (or 7% of the company's 270 miliion outstanding shares) and increase its dividend 
payment to shareholders by 17%. Similarly, CSX reported that it would buy back an additional 
$1 billion dollars of shares to bring its current repurchase program to over $3 billion (or over 
1 5% of the company's outstanding stock). CSX also announced an increase of 25% in its annual 
dividend. In at least some in.stances the railroads are spending more to repurchase stock than 
they invest in infrastructure. CSX. for example, is reportedly spending an aggregate of only $1.3 
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- $1.4 billion on infrastructure in calendar years 2006 and 2007, while it intends to reward 
investors with $3 billion through stock repurchases during the three-year period ending on 
December 31, 2008. 

The railroads’ attractiveness to sophisticated investors derives in part from their ability to 
impose unfair monopoly pricing. Morgan Stanley recently noted that based on favorable rulings 
on two rate cases filed before the Surface Transportation Board “rails have much more pricing 
upside left under current regulatory guidelines. Yet another pro-rail ruling will also leave 
shippers frustrated and more reluctant to pay the $5-6 million cost to file rate disputes with the 
STB.... We believe that rate case filings could slow from here, and captive rates will need to go 
much higher before reaching any regulatory limits under current guidelines.’’ Morgan Stanley 
concluded that: “Railroad customers who cannot sw'itch transportation modes acknowledged 
there is little they can do in the near term to combat rising railroad pricing and are thus planning 
for significant increases in railroad rates...” Similarly, in recent commentary (April 19, 2007), 
Bear Sterns analyst Ed Wolfe stated that: “Firm pricing despite signs of quickly weakening truck 
pricing is an important part of the rail story. CSX gave strong evidence that its pricing is holding 
up well. We don’t expect our year EPS numbers for CSX or the sector to come dow-n despite 
continued dot^'n year over y'ear volumes into strong yields and improving productivity ....” In 
the view of the markets, at least, the railroads are dominant monopolies unaffected by their 
nearest competition. What’s more, it is reasonable to conclude, that the Class 1 railroads are able 
to freely dictate prices for their services without fear of interference by any regulatory agency. 

But is this the end of the inquiry? Should the railroads be permitted to determine the fate 
of the industries they .serve? Will they, through their monopolistic rate increases, cause 
manufacturing sites to close, mining to be curtailed and farmer’s fields to be plowed under? Will 
their actions exacerbate the loss of well paying. U.S. manufacturing jobs and inhibit exports 
while enjoying monopoly profits? 

The views of the investment community concerning the .state of competition are 
confirmed by hard data. Recent trends support the proposition that the railroads of the 2T‘ 
Century bear a much closer re.semblance to those of the early 20"’ Century than to their less 
powerful cousins of the 1970’s. In the late 1890's emerging industry, agricultural and mining 
interests were completely dependent on a single railroad system to transport their products to 
market. The robber barons of the time used this leverage to extract “monopoly profits” from the 
farmers, miners and other “captive” shippers of the day. The expected balance which 
competition brings to the market place was missing. Government intervention was required and 
the lnter,state Commerce Act (passed in 1887. amended in 1902) and much of the current anti- 
trust law was enacted to help restore balance to the marketplace. 

Today, the rail industry is highly concentrated. The forty plus Class 1 railroads that 
existed in 1980 have been reduced to a mere handful. The four largest effectively control 
different sections of the country and any real competition among them is essentially non-existent. 
In the chemical industry, for example, nearly two thirds of chemical shippers are now served by 
only one railroad. Further, due to the characteristics of the products or the economics of 
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transporting the materials in bulk, no effective competition from motor carriage exists. A study 
by Escalation Consultants (2003) concluded that captive chemical customers pay, on average, 
rail rates that are 77% higher than rates for competitive chemical customers. The following chart 
illustrates the point: 


NS CSX BN UP 


Farm Products Captive Rate 

Farm Products Non-Captive Rate 

$21.37 

$11.88 

$36.74 

$20.83 

$45.28 

$26.09 

$37.99 

$21.29 






Coal Captive Rate 

Coal Non-Captive Rate 

$17.56 

$9.76 

$17.22 

$9.76 

$16.77 

$9.66 

$17.00 

$9.53 






Chemicals Captive Rate 

Chemicals Non-Captive Rate 

$36.98 

$20.56 

$34.33 

$19.46 

$42.57 

$24,52 

$38.94 

$21.82 






Lumber or Wood Captive Rate 
Lumber or Wood Non-Captive Rate 

$29.43 

$I6.36' 

$36.13 

$20.48 

$59.19 

$34.10 

$59.49 

$33.34 






Pulp, Paper Captive Rate 

Pulp, Paper Non-Captive Rate 

$39.48 

$21.95 

$40.82 

$23.14 

$62.14 

$35.80 

$55.40 

$31.05 


Source: E.scalation Consultants (2003) 


Additional competition from new entrants into the rail industry is highly unlikely. 
Current environmental rules, local ordinances and permits, land availability and co.st, 
construction expense, and other constraints make the building of new competitive railroads 
vinually impossible. 

Railroad dominance is even more severe in the agriculture and mining sectors than it is in 
my industry. In some cases, rail rates - imposed in the absence of competition and by dominant 
rail carriers - can determine which farmer, mining interest or manufacturer survives. 

CSX President Michael Ward w'as quoted in Purchasing magazine as asserting that his 
company “only intends" to increase prices “up to 6%". DuPont has never objected to fair and 
reasonable rate increases provided they arc tied to tangible service improvements. However, 
reasonable price increases is not what the Company is currently experiencing. DuPont is seeing 
significantly higher increases from all Class 1 railroads — we have had no choice but to accept 
double, and in some cases triple digit increases to get our raw materials and products moved. 

In today’s global economy, competitive forces are accentuating the impact of cost inputs, 
including transportation. According to figures released by the American Chemistry Council, the 
chemistry sector of the U.S. economy went from a trade surplus of $20.4 billion in 1 995 to a net 
import position of $9.0 billion in 2005. This is a reversal of U.S. production of almost $30 
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billion dollars in ten years. During this same time period, employment in the chemistry sector 
fell from 982,000 to 879,000, a loss of about 104,000 jobs. A May 2, 2005 Business Week 
article reported that: “... of 120 chemical plants being built around the world with price tags of 
$1 billion or more, just one ... is in the United States. China, by contrast has 50.” 

While lost jobs and closed plants are not solely attributable to the market power exercised 
by the railroads, poor service, inflexibility and the railroads’ exercising monopoly pricing power 
and the inflationary impact of their actions on the price of U.S. manufactured goods plays a 
significant role in the decision of many businesses to expand their operations overseas instead of 
the United States. For example, Toyota recently conditioned its decision to build an assembly 
plant in the United States on whether it would receive service from more than one railroad. 
Toyota indicated that it would not construct the new plant at a location in the United States 
unless it could be assured that it would not be become a "captive shipper” of a single rail 
provider. 

The future, if current regulatory structures are maintained and past practices are permitted 
to continue, will bring an even greater concentration of rail power. 

The current rail policy of the United State.s, as expressed in .section 10101 of title 49 of 
the United States Code states, among other things, that: 

[I]is the policy of the United States Government - (4) to ensure the development 
and continuation of a sound rail transportation system with effective competition 
among rail carriers and w'ith other modes, to meet the needs of the public and the 
national defense; and 

(6) to maintain reasonable rates where there is an absence of effective competition 
and where rail rates provide revenues which exceed the amount neces.sary to 
maintain the rail system and to attract capital. 

The STB is not currently recognizing and enforcing these provisions in its decisions. If 
these provisions are not recognized and enforced and if the rail industry is permitted to continue 
its current merger and pricing practices, these congressionally mandated policy goals will not be 
met. There will be no competition among rail carriers and rates wdll be permitted to exceed even 
the current monopoly levels. 

Change is required and all realistic options must be considered. Congressional 
intervention is necessary to prevent the pendulum from returning to the 1900's. "Modernization 
of the economic regulation of the railroads” required in 1980, is again required. If DuPont and 
other manufacturers are to remain competitive in a global economy, Congress must repair our 
Nation’s rail system and once again make it reliable, responsive, affordable and accountable. 
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First, reform must begin at the STB. Simply put, that agency has been ineffective and 
broken. While the STB is supposed to fairly mediate rate disputes between the railroads and 
shippers, available evidence suggests that the STB process is skewed in the railroads’ favor. 

In an October 2006 report, the Government Accountability Office concluded that the rate 
complaint process is largely inaccessible to shippers - even as the number of shippers eligible for 
relief has increased substantially as railroads have exercised their monopoly power. The fee for 
filing a large rate case at the STB is $178,200 compared to the $150 filing fee applicable in 
federal district court. The large rate case process is also far too lengthy and costly. The STB 
itself has recently indicated that it costs at least $4.5 million to litigate a case under the agency’s 
large rate case rules, and large rate cases have required more than three years for a decision. The 
STB's own new rules for medium-sized cases state that such cases will require a year and a half 
and $1 million to litigate- far too long in a dynamic global economy and far too expensive. 

The STB imposes an almost impossible burden of proof on rail customers. In 
“competitive access” cases (one of the pro-competitive changes made by the Staggers Act), that 
burden is so high that not a single case has been filed in the last eighteen years. The burden of 
proof on shippers filing large and medium-sized rate cases requires them to construct a 
hypothetical railroad and establish that the fees charged by such a railroad would be lower than 
the rates charged by the actual carrier. The difficulty in this burden can be shown in tlie results 
of the STB decisions. Over the past five years, of the ten large rate cases decided by the STB, 
eight have resulted in complete losses for the shipper. Even in the two cases in which the 
shipper obtained some relief, the measure of relief was far less than that sought - in one case a 
mini-scule 1 to .3 percent reduction in the rate. 

These burdens have made shippers extremely reluctant to file complaints. While the STB 
recently modified the process for large rate cases,- rail customers believe that these changes are 
actually worse for them than prior rules. Indeed, two massive STB decisions issued just last 
week under the new large-case rules both resulted in complete losses for the shippers. The 
September 13, 2007, Coal and Energy Price Report stated: “[Tjhere is overwhelming sentiment 
among U.S. captive coal shippers that settling the ongoing rate issue over increasing rail rates 
will require more than appealing one’s case to the Surface Transportation Board.” The report 
continued: “People realize that they can’t win with the current STB, so you have to take it back 
to Congress". 

Many of the necessary reforms can be achieved through passage of H.R. 2125, the 
Railroad Competition and Service Improvement Act of 2007. DuPont actively supports H.R. 
2125 as it seeks to preserve existing rail-to-rail competition in areas of the country where 
competition is working and looks to reduce impediments to competition that adversely affect us 
and other rail customers. 

The so-called “bottleneck” issue illustrates the type of problem and inequity that H.R. 
2125 is designed to correct. The STB has ruled that carriers are not required to facilitate 
competition to or from captive locations by offering a rate to the nearest interchange with 
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another carrier. We suffer the ill-cffects of this practice at our Niagara Falls, New York site 
where DuPont manufactures metallic sodium and ships it to customers along the Gulf coast and 
the Pacific Northwest. In a competitive scenario, CSXT, the only carrier with service to our 
plant, would be required to provide a rate for the 26 miles between our plant and the Norfolk 
Southern interchange in Buffalo, New York. Instead, we are forced to use CSXT to transport our 
shipments all the way to Chicago at much higher rates. DuPont is the only remaining producer 
of metallic sodium in the United States, yet we are at risk of losing this business to overseas 
competitors due in part to the high cost of captivity. 

Among its numerous provisions, the proposed legislation would remedy the “bottleneck’' 
problem and many of the other deficiencies at the STB. H.R. 2125 would require the agency to 
do what it was intended to do: promote effective competition among rail carriers at origins and 
destinations, enforce reasonable rates for rail customers in the absence of competition, and 
ensure efficient and reliable rail tran.sportation service for all rail customers. 

Second, while DuPont acknowledges that this legislation does not fall within this 
Committee’s primary jnrisdiction, we support enactment of H.R. 1650, The Railroad 
Antitrust Enforcement Act of 2007. We agree with the 1 7 state attorneys general wlio, on 
August 17. 2006, wrote to Congress urging enactment of legislation that would subject the 
railroads to the antitrust laws. As they noted, the “Surface Transportation Board has failed its 
responsibility to restrain railroad monopoly power,” and some of the practice.s it allows are 
considered by the United States Department of Justice to be “of questionable legality under the 
nation's antitrust law's.”' “Historically, our nation has found that the best wa^' to ensure 
economic success and economic efficiency is tlirougli the discipline of competition.”" 

From time to time the courts and the Congress liave granted various industries 
exemptions from specific applications of the antitrust laws. However, these exemptions are, in 
theory, issued sparingly and only when competitive markets are ensured through alternative 
means. Unfortunately, the American railroad industry has accumulated a very broad exemption 
from the nation’s antitru.st laws that shields the industry from antitrust enforcement even where 
competitive markets are not ensured through alternative means. 

H.R. 1650 .seeks to correct this imbalance by repealing the railroad exemptions in both 
the antitrust and transportation statutes, so that antitrust law fully covers railroads just as it 
covers other industries. Additionally, it permits the Justice Department and the Federal Trade 
Commission to review mergers under antitrust law, and allows stale attorneys general and other 
private parties to sue for treble damages and sue for court orders to halt anti-coinpetitive conduct, 
both of which are not currently allowable under federal law. 

The major Cla.ss I railroads pushed for introduction of H.R. 2116, the Railroad 
Investment Tax Credit of 2007. to obtain a 25% federal investment lax credit and first year 
expensing provision for investments in railroad infrastructure. Some level of investment tax 
credit may be sound national policy, but only if it is part of a comprehensive solution to rail 
reliability problems and the overall infra.structure problems of the entire U.S. transportation 
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industry. The railroads’ desire for this tax credit may also give the Congress, for the first time in 
decades, an opportunity to address both the concerns of the major railroads and the legitimate 
concerns of rail customers in such a manner that a strengthened national rail system may emerge. 
DuPont believes that to be effective, any investment tax credit provided to the rail industry must 
be focused and must be coupled with provisions in H.R. 2125, H.R. 1650 and the overall solution 
to the national transportation infrastructure problems. 

Individual shippers and carriers have cooperated in the past to structure a solution which 
enhances their collective interests and well-being and which supports the national interests. 
DuPont has participated in such efforts and is fully prepared to participate in them again. It is 
time for the rail industry to join with Congress and its customers to create a balanced, market 
based system serving the common interests of carriers, shippers and the country at large. It is 
essential that this be done and done quickly. We must start nows 

In closing, Chairman Ober.star, 1 want to thank you and the members of the committee for 
allowing me to share my Company’s views on this important issue. We look forward to joining 
you in creating a legislative and regulatory framework that will help build a truly competitive 
transportation and supportive network - including a rail systent - that will add value to United 
States' chemical, manufacturing, mining, energy and agricultural industries, provide jobs to our 
citizens and permit us to continue to compete and grow in the global marketplace. DuPont 
appreciates the important work of this Committee and we stand ready to work with you as you 
move forward. 


’ A Communication from the State Attorneys General of Arizona, Arkansas. California, Connecticut, the District of 
Columbia. Iowa. Kentucky, Louisiana, Minnesota, Mississippi. Montana. New Mexico. North Carolina, North 
Dakota. Oklahoma, Oregon, South Dakota and Wisconsin to the .Judiciary Committees of the U.S. Senate and House 
of Representatives in Support of H.R. 3.3} 8 and S. 3613. Applying the Nation ‘.s Antitrust Laws to Railroads, Augu.sl 
17, 2006. 
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Chairman Oberstar, Ranking Member Mica, and Members of the Committee, my 
name is Jim Young, and I am Chairman ofUnion Pacific Corporation. I appreciate the 
opportunity to testify today on behalf of the rail industry. Wick Moorman, the CEO of 
Norfolk Southern, had planned to testify today, but due to the Committee’s schedule 
change, he was unable to be here. He had submitted testimony on behalf of the rail 
industry that gives a very good history of our regulatory structure, the gains we have 
made since the Staggers Act was passed, and the many demands we face as the only 
privately funded major transportation network in the country. Rather than go through a 
detailed restatement of his testimony, 1 will use my time to make a number of points from 
my own perspective. I have also attached a copy of Mr. Moorman’s testimony for your 
convenience. 


My message is a simple one. The results of your deliberations will determine 
how much investment is made in the private rail system and how much traffic gets shifted 
to the overburdened highway system. Let me explain why. 

I became Chairman of Union Pacific in January of this year. I have been with the 
company since 1978, and have held a variety oppositions, including Chief Financial 
Officer. I’ve seen many changes in the industry since I started, so when I became 
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Chairman, I took time to reflect on the challenges my predecessors faced and the 
challenges I would face. The challenges are really very different. 

As you know, prior to 1980, our industry was in financial crisis. Government 
regulation prevented the industry from reacting to market demands, and the rail industry 
was in real trouble. In 1980, Congress passed the Staggers Act, and for the first time, we 
were able to differentially price our services and react to the marketplace. No matter 
your current view, I think we can all agree on two things - the Staggers Act helped 
transform the rail industry while delivering benefits to rail shippers, and with the GAO 
conclusion that deregulation was - and is - a success. However, these past 27 years were 
not easy ones, and my predecessors had a tough job on their hands. They faced an 
industry with huge capital needs, as well as excess capacity due to shippers switching to 
trucks. They inherited many inefficiencies arising from misguided regulation, an 
enormous amount of deferred maintenance, and a rate of return that didn’t warrant 
investment. Their challenge was to right size the railroad to reflect the amount of 
revenue we could generate to support it. We gained efficiencies by consolidating traffic 
on key corridors, shedding unprofitable lines, and investing in technology. We were able 
to lower our rates and win more business to fill our capacity because we passed our 
efficiency gains on to our customers. It was a time in which the supply of capacity was 
greater than the demand for capacity. Frankly, the managers at UP and other railroads 
did a great job of turning around a sick and anemic industry to one that is the best freight 
rail system in the world and one that has a tremendous future. 

Today’s challenge is in many ways completely the opposite of my predecessors. 
We must continue to ensure that our network is efficient and well maintained, but we no 
longer have excess capacity in most rail corridors. On the contrary, instead of shrinking 
rail capacity as in the past, I see an increasing need to expand rail capacity to meet our 
customers’ needs. Our capital needs are greater than ever, but the harsh truth is we can 
still only build the size network that rail customers pays for, and we are only now getting 
to the point where returns warrant the investment required to sustain and to grow the 
nation’s rail network. 


2 
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Clearly, the demand for freight transportation is growing. A recent DOT study 
projects that total freight transportation demand will increase 92 percent from 2002 to 
2035 ~ including an 88 percent increase for railroads. Other studies predict similarly 
large growth numbers. The question for policymakers is how are we - as a country - 
going to meet this demand? I can tell you first hand that we see this demand every day 
on the railroad, and it will take all of us working together to meet it. 

Today, you will hear from a variety of our customers who think they are paying 
too much for rail service, and that their prices should he lowered. They are advocating 
proposals that would in essence cap the rates we charge and shift railroads to a cost-plus 
rate regime that ignores the market, impairs service, and penalizes efficiency. I have met 
with the CEOs of many of those companies one on one. While 1 have never met a 
customer who has thanked me for a price increase, I can tell you that for the vast majority 
of our customers, their primary concern is whether or not we will he there for them in the 
future, and we can only he there if we can earn a fair return on the investment. Today, 
Union Pacific is investing for growth. Our capital budget for this year is $3.2 billion - 
the largest amount in history. We are making - and have made - substantial investments 
in growth capital during the last few years because we believed our future returns would 
justify these high levels of investment. The current legislative and regulatory climate 
threatens those returns and makes future investment in additional capacity uncertain. 

The Surface Transportation Board’s recent proposal on the calculation of the 
industry’s cost of capital, its new regime for bringing rate cases, and the legislation 
pending before this committee - if adopted - would require us to reconsider future 
investment. 1 understand that the Board has a legal obligation to provide rate relief where 
warranted, but the Board’s new rate case regime will undoubtedly lead to lower rates for 
some customers and will adversely affect our revenues to an undetennined degree. This 
will be compounded by the Board’s new calculation of the cost of capital. The new 
calculation establishes a cost of equity level below similar calculations for railroads by 
many states and below the discounted cash flow process used by other federal regulators 
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for network industries such as electric utilities. This increases the amount of traffic 
subject to rate regulation and will force a reduction in our rates as calculated under the 
Board’s rate review processes. 

Our industry is very capital intensive. On an industry-wide basis, roughly 1 7 
percent of our revenue goes into our capital spending programs. This year at Union 
Pacific over 20% of each revenue dollar goes back into the business, and I don’t believe 
any company seeking reregulation can make that statement. So, when we make 
investment decisions, we have to be certain we will get an adequate rate of return on our 
assets. As a publicly owned company, we have a fiduciary duty to our owners (the 
shareholders) to operate the company in a profitable manner and make prudent decisions 
regarding future capital investments. The shareholders of Union Pacific will not allow 
management to invest capital in something that has an unreasonably low rate of return 
imposed on it. Shareholders would demand the company reduce capital spending, and 
ultimately, both debt and equity investors will send their money outside the rail industry 
as the free market efficiently allocates capital to companies that provide better returns. 

Mr. Chairman, as you know, our nation is facing an infrastructure crisis. You 
and your Committee are at the very heart of this debate. Every mode is being stretched 
beyond its limits. Every mode has huge challenges in front of it. In the rail industry, not 
only must we generate enough revenue to build new capacity, but we must also replace 
existing infrastructure as it approaches the end of its useful life. These investments are 
very expensive. For example, we just started work to replace one of the highest major 
railroad bridges in the United States in Boone, Iowa, at a cost of over $40 million. Both 
capacity growth for the future and replacing assets will require significant expenditures in 
years ahead. Before we can prudently invest in the capacity that our customers want and 
our nation needs, we need some assurance that we can earn revenues sufficient to justify 
making new investments, as well as replacements for existing infrastructure. 

Since the inception of the rail industry, many of the challenges we have faced 
have changed, and as I said at the beginning of my testimony, the challenges of the next 
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27 years will be different from those of the last 27 years. But one constant remains the 
same - we can only build the size rail network that shippers are willing to pay for. We 
can either grow our network to handle the additional freight traffic produced by our 
economy, relieve highway congestion by taking on more truck traffic, and hire more 
employees, or we can shrink, which will mean more trucks on the highways and less 
employment in our industry. As policymakers, you will have a crucial role in that 
process. The decisions you and the STB make about our regulatory structure will control 
how much investment we will be able to make. If you believe as we do that the demand 
for rail will grow, then we should be doing everything we can to accelerate investment 
rather than decelerate it. Our country’s freight railroads are finally approaching a point 
where the financial returns justify new investment. It would be tragic indeed if 
government policy changes would step in now to stop growth potential for a significant 
component of our country’s vital infrastructure. 

Our company has demonstrated that we will invest when the market demands it 
and the opportunity for future earnings justify it. Today, customers on Union Pacific are 
seeing the benefits of our investments. In fact several of our customers have told me that 
our service is the best they have seen from us. My commitment to our customers is this - 
in return for improved returns, we will invest in growth capital, which will translate into 
improved service. 

That concludes my testimony. Thank you again for giving me the opportunity to 
represent the rail industry, and 1 would be happy to answer any questions. 
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Chairman Oberstar, Ranking Member Mica, and Members of the Committee, 
thank you for the opportunity to testify about tbe railroad industry. I am Charles W. 
Moorman, Chief Executive Officer of Norfolk Southern Corporation. I am pleased to 
represent today the member railroads of the Association of American Railroads (“AAR”). 

As you know, the AAR is the world's leading railroad policy, research, and 
technology organization focusing on the safety and productivity of rail carriers. AAR 
members include the major freight railroads in the United States, Canada and Mexico, as 
well as Amtrak and several short line holding companies. Based in Washington, DC, the 
AAR is committed to keeping the railroads of North America safe, reliable, efficient, 
clean, technologically advanced, and secure. 

Norfolk Southern Corporation is a member of the AAR. Norfolk Southern is one 
of the nation's premier transportation companies. Its Norfolk Southern Railway 
subsidiary operates approximately 21,000 route miles in 22 states, the District of 
Columbia and Ontario, Canada, serving every major container port in the eastern United 
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States and providing superior connections to western rail carriers. NS operates the most 
extensive intermodal network in the East. 

Although 1 represent the AAR today, my comments will reflect to some extent the 
experiences of Norfolk Southern. However, I can assure you that the examples of 
infrastructure investment, pervasive competition in the transportation marketplace, and 
real-world examples of economics in practice that I provide would be similar to those 
experienced by other railroads. 

In this testimony, I will briefly outline the importance of the rail industry to the 
nation and of the Staggers Act to the rail industry. Next, I will address the vital role 
railroads play in meeting our nation’s transportation needs. Railroads absolutely must 
continue to play an ever-increasing role in our economy as demand for freight 
transportation continues to increase because of our ability to move more freight safely, 
with less fuel, and in a more environmentally-friendly manner. 1 then will discuss the 
substantial investment railroads have made to expand their infrastructure to handle more 
freight and how railroads must be able over the long-term to attract the necessary 
resources and to earn a return on their investment. That of course is a truism for almost 
any industry which wishes to maintain its infrastructure and to expand to meet the needs 
of customers, but it is particularly relevant given the extraordinary capital requirements 
of our industry. I will examine how extensive and pervasive competition is in the 
transportation marketplace. Finally, 1 will note that legislative and regulatory actions that 
create disincentives to railroads investing in infrastructure are bad policy because they 
risk returning the industry to its pre-1980 state. Even if the results of errant policy were 
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not that dramatic, they would undermine our national goal of having a transportation 
system in place to meet the growing demand for freight transportation. 

I. THE STAGGERS ACT OF 1980 HAS BEEN A RESOUNDING SUCCESS. 

The Staggers Act was a historic piece of legislation that gave railroads the tools to 
become an effective component of the national transportation system. Among its 
important elements, the Staggers Act: 

• Freed railroads and shippers to negotiate terms and rates for shipments and to 
enter into confidential contracts outside the regulatory regime; 

• Provided for a regulatory backstop when railroads and shippers did not enter 
into a contract to prevent railroads from abusing any market power over the 
minority of shippers without effective transportation alternatives; 

• Expanded the power of the Interstate Commerce Commission, and now the 
Surface Transportation Board, to exempt traffic from regulation and 
encouraged the use of that power; and 

• Made it easier for railroads to shed unprofitable lines. 

The results of this statute were vital, but took decades to bear fruit and put the 
industry on a path to greater returns. The successes were aided by population and 
demand growth, which are underscoring the need for more of the approaches of Staggers, 
not less. The fact that Staggers injected market influences into the rail industry and 
lightened the regulatory thumb on the industry has been widely documented. Railroads’ 
productivity improved, and many of those productivity improvements were passed on to 
shippers. Railroads shed unprofitable lines and invested in infrastructure elsewhere. 
Railroads became safer. 

Consider the following analysis performed by the Government Accounting 
Office. In Figure 1, GAO looked at rail rates from 1985 to 2005 and compared it to the 
gross domestic product price index. 
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Amazingly, rail rates today are about the same as they were 20 years ago, even before 
accounting for inflation. Moreover, as shown in Figure 2, GAO’s analysis shows that rail 
rates for nearly all commodities are as low as they were in 1985, and rail rates for all 
commodities have increased substantially slower than the gross domestic product 
(“GDP”) price index. 

Figure 2 : Rate Changes for Coal, Grain, Miscellaneous Mixed Shipments, and Motor 

VeMcles, 1985-2005 

1.7 
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The results would be even more dramatic had GAO taken inflation into account in its 
analysis. 

Here are my essential points today: 

1 . The U.S. desperately needs more transportation resources, including more 
railroad resources. 

2. The railroads are the only transportation resource that pays its own way, and 
the costs are exceptionally high. 

3. To keep paying our way and building to meet the nation’s growing needs, 
we have to be able to earn fair returns on that substantial investment. 

4. Re-regulation will hurt returns, prevent much new investment, and hurt 
service and employment. 

5. Recent STB decisions have the potential for significant negative effects on 
railroad revenues by giving shippers more expeditious ways of reducing our 
rates, and in the STB’s cost-of-capital decision, reducing the costs reflected 
in rate computations. Indeed, the long-term effects of the latter decision 
may be quite serious for the industry and for the American transportation 
system. 

6. We are proud to be the safest, most fuel efficient, and environmentally 
friendly ground transportation by far. 

7. We want to help take the load off the highways, reduce U.S. fuel demand, 
and remain one of the true advantages of U.S. manufacturers. 
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II. RAILROADS PLAY A LARGE ROLE IN THE ECONOMY AND ARE 
VITAL IN THIS TIME OF GROWING FREIGHT DEMAND. 

A. Railroads Are a Competitive Advantage for the United States. 

Railroads play a critical role in our economy, and their importance is growing. 

Today’s freight railroads are among the few genuine advantages that U.S.-based 
manufacturers have compared to overseas manufacturers. The commodities the railroads 
transport are essential to the economy. For example, railroads transport: 

• More than 70% of coal used for electric power; 

• 35% of the grain harvest; 

• 70% of automobiles made in America; and 

• 21% of chemicals. 

Railroads transport these goods efficiently as well. As the World Bank’s Louis 
Thompson has noted, “[b]ecause of a market-based approach involving minimal 
government intervention, today’s U.S. freight railroads add up to a network that, 
comparing the total cost to shipper and taxpayers, gives the world’s most cost-effective 
freight service.” Put another way, rail freight transportation is one of this country’s 
comparative advantages that help us compete in that world economy. 

B. Freight Demand Is Growing, But the Ability for Highways to Grow Is 
Limited. 

The demand for freight transportation is growing and will continue to grow. The 
Department of Transportation has estimated that the demand for freight transportation 
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would increase by 55 percent between 1998 and 2020.’ More recently, DOT projected 
that total freight transportation demand would rise 92 percent from 2002 to 2035, 
including an 88 percent increase for railroads.^ Similarly, the American Association of 
State Highway and Transportation Officials projected that freight tonnage will grow by 
almost 57 percent between 2000 and 2020. Whether 88 percent, 55 percent, 57 percent, 
or some other percent is the exact right estimate is not what is important. What is 
important is that demand has been growing and is expected to continue to grow 
substantially. According to some of the materials circulated by Consumers United for 
Rail Equity (“CURE”), “We’re in a perpetual rush hour for freight. It’s a lot like hitting 
interstates in Chicago at 5:00pni, every day of the week.”^ 

Railroads will be critical to meet this growing demand for freight transportation. 
Railroads will have to play a large role because highways will be unable to absorb that 
kind of growth in demand for freight transportation. There is a maintenance backlog 
across the highway system as recently illustrated by the tragic collapse of the highway 
bridge in Minnesota. The American Society of Civil Engineers (“ASCE”) estimates that 
the annual need for bridges, roads, and transit is $94 billion, but that we spend less than 
$60 billion.’’ Still the highway trust fund balances continue to decline. In addition, 
highways are already choked in many parts of the country, which according to ASCE 
costs drivers $63. 1 billion a year.’ Given the issues the highway trust fund faces, the 

’ U.S. DOT, Federal Highway Administration, Freight Analysis Framework, 

October 2002. 

^ Federal Highway Administration, Freight Facts and Figures 2006, T able 2. 1 . 

^ Quoting Marcia Zarley Taylor, Rush Hour on the Rails, (Sept. 7, 2006). 

’’ http://www.asce.org/reportcard/2005/actionplan07.cfrn 
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limited amount of the Federal budget that is available to cover all discretionary spending, 
of which transportation is only a small part, and the maintenance needs of our highways 
and bridges, highway capacity is not likely to expand to any significant degree in the 
future. 


C. Railroads Will Have to Be Part of the Long-Term Solution to the 
Nation ’s Transportation Needs. 

In short, efficient and effective rail transpwrtation is not just a necessity today. It 

will continue to be vital to the health of the U.S. economy for years to come. To play that 

role, railroads must plan and invest years before traffic growth may materialize because 

of the delays involved in building rail capaeity. Of course, to Justify that investment, 

railroads must be able to look out into a predictable future and determine that their 

investment will be permitted to generate sufficient returns for their owners. 

The need for railroads to expand is not just some railroad talking point. It is the 

real world - not because railroads say so and not because DOT, AASHTO, and other 

experts forecast large growth in freight demand - because rail customers say so. 

Recently, a coalition of coal shippers filed comments with the Surface Transportation 

Board in which they made the case for rail capacity as follows: 

“It is critical, of course, that the railroads maintain adequate capacity and 
infrastructure to transport coal to utility power plants. As explained 
above, coal shippers are dependent upon rail carriers to provide needed 
coal transportation service, and disruptions in this service due to 
inadequate capacity can impose substantial damages upon electric 
generating utilities and their customers.”* 

The point is that rail capacity is essential. That coal shipper association wants capacity to 
handle present “coal traffic volumes” and wants railroads to “stay ahead of growing coal 


Ex Parte 671 , Rail Infrastructure and Capacity Requirements, Comments of 
Concerned Captive Coal Shippers, at 1 1 (April 4, 2007). 
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traffic demands in the future.”^ Shippers of all types are asking for more capacity, but 
that kind of investment can only be justified if adequate returns on the investment are 
possible. 


III. THE ABILITY OF RAILROADS TO PLAY A LARGER 

TRANSPORTATION ROLE DEPENDS ON THE AVAILABILITY OF 

SUFFICIENT RESOURCES FOR A SUSTAINED PERIOD. 

Let me start by pointing to the stark reality that railroads spend dramatically more 
than any other industry just to run their physical plant. Five times more of every 
incoming dollar is needed — five times. 

Norfolk Southern - like other railroads — has invested record sums to increase its 
capacity and improve its operations while maintaining its focus on safety. But, the 
biggest challenge we continually face is having the resources to maintain our existing 
infi-astructure and to expand that infrastructure to meet the increasing demand for our 
service and the changing shipping patterns and needs of our customers. 

U.S. freight railroads have been devoting enormous resources to maintain their 
existing infrastructure, to improve their operations and infrastructure and to alleviate the 
capacity constraints that arise from increasing freight demand. Indeed, from 1996 to 
2005, the average U.S. manufacturer spent 3.4 percent of revenue on capital spending. 
The comparable figure for freight railroads was 1 7.2 percent, or more than five times 
higher. 

Likewise, Norfolk Southern makes large capital expenditures every year to 
maintain and expand its infrastructure. Between 2000 and 2006, our capital expenditures 

^ Ex Parte 671, Rail Infrastructure and Capacity Requirements, Comments of 
Concerned Captive Coal Shippers, at 23 (April 4, 2007). 
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have totaled more than $6.3 billion, while our net income over the same period was only 
$5.2 billion. In 2007, Norfolk Southern will spend about $1.4 billion, which is almost 
equal to its total net income from 2006.* 

The expenditures we make are necessary to maintain and to expand our physical 
plant and locomotive and car fleet so that we can serve our customers better, handle 
larger volumes of freight safely, and respond to our customers’ changing shipping 
patterns. At the same time, capacity expansion projects must generate returns sufficient 
to justify the investment. 

The facts demonstrate that railroads continue to invest to expand their capacity. 
Consider some of Norfolk Southern’s investments in just the last two years. 

In 2006, Norfolk Southern among other things: 

• Closed a deal to create a joint venture with the Kansas City Southern Railway, 
which will result in $300 million dollars of investment mostly to upgrade the 
rail line between Meridian, Mississippi and Shreveport, Louisiana, so that the 
line can move more freight more quickly across the line. Already, 45 miles of 
formerly non-signaled territory have been converted to centralized train 
control, 100 miles of crosstie replacement has been completed, 150 miles of 
ballast and surfacing work has been done, and 45 miles of rail has been 
replaced with new rail in three locations. 

• Opened a new rail line to the coal-powered Keystone Generating Station in 
Shelocta, Pennsylvania. The $44 million public-private partnership trims 51 
miles off the trip from Saltsburg, Pennsylvania to Shelocta and increases the 
capacity of the plant. 

• Began work on the $62 million Rickenbacker Intermodal Terminal in 
Columbus, Ohio, which will increase freight capacity in that region by more 
than 40 percent. 

• Added infrastructure in the following corridors: Memphis, Term, to 
Chattanooga, Term.; Chattanooga, Tenn. to Atlanta, Ga.; Atlanta, Ga. to 
Jacksonville, Fla.; Charlotte, N.C. to Manassas, Va.; West Virginia 
Secondary; Columbus, Ohio to Cinciimati, Ohio; Goldsboro, N.C. to 


Net income for 2006 was $1.48 billion. 
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Morehead City, N.C.; St. Louis, Mo. to Louisville, Ky.; and our route to 
Albany, N.Y. and New England. 

• Acquired 142 additional locomotives. 


Norfolk Southern’s announced 2007 capital budget includes, among other things: 

• Beginning work on its Heartland Corridor project. This ambitious public- 
private partnership will improve 30 tunnels in four states so that they are able 
to handle double-stacked intermodal trains. It includes the development of a 
new Norfolk Southern-owned intermodal facility in Columbus, Ohio, which 
when folly developed will have the capacity to handle 400,000 lifts per year. 
When completed, Norfolk Southern will shorten the time it takes for 
containers to travel fi'om port to plains by over 20 percent and the distance 
they travel by more than 20 percent. 

• Investing in capacity by making capital roadway improvements. Norfolk 
Southern plans to spend S610 million for rail, crosstie, ballast and bridge 
programs, including $73 million in infrastructure investments for increased 
capacity. In addition, Norfolk Southern plans to spend $47 million for 
communications, signal, and electrical projects; $41 million for maintenance 
of way equipment; and $16 million for environmental projects and public 
improvements such as grade crossing separations and crossing signal 
upgrades. 

• Making capital investments in intermodal terminals and equipment to add 
capacity to the Norfolk Southern intermodal network, increase access and 
capacity for coal traffic, bulk transfer facilities, and vehicle production and 
distribution facilities - all at a cost of about $97 million. 

• Spending about $60 million for capital projects related to computers, systems 
and information technology, which will enhance safety and improve operating 
efficiency and equipment utilization. 

• Investing approximately $321 million in capital on equipment to: 

o Purchase 53 six-axle locomotives and upgrade existing locomotives 
(Subsequent to the announeed 2007 capital budget, Norfolk Southern 
also made a commitment to acquire an additional 50 locomotives, 20 
of which are expected to be delivered in the fourth quarter of 2007.). 

o Purchase 1 ,300 new higher-eapacity coal cars as part of a multiyear 
program to replace the existing coal car fleet. 
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o Purchase 739 freight cars as their leases expire; certify and rebuild 388 
multilevel automobile racks; and add supplemental restraints to 
multilevel racks. 

• Renewing expiring equipment operating leases covering more than 2,800 cars. 

• Leasing 200 additional construction debris cars. 

• Repairing freight cars at a cost of $56 million. Our repair plan for 2007 
reflects a 1 7 percent increase in repairs over the number of cars repaired in 
2006. Norfolk Southern has announced a new car repair facility in 
Portsmouth, Ohio that will open next year. 

In addition, Norfolk Southern is hiring and training 1,300 train and engine employees. 
Other railroads could - no doubt - provide a similarly extensive list. 

Railroads try to balance their customers’ competing needs and invest to maximize 
their network. If we had only intermodal customers, our investments would be different 
than if we had only coal customers or only chemical customers. In fact, Norfolk 
Southern serves thousands of customers with different transportation needs for their 
thousands of different commodities. The investments we make represent our best 
judgment as to how to strike the right balance, consistent with the requirement that we 
obtain adequate returns on our capital. 

In the current and expected growth environment, it is especially important that 
railroads have the resources and the ability to improve their infrastructure now to meet 
future needs for three reasons. First, capacity is not limitless. Second, capacity is 
expensive. Third, it takes time to build rail infrastructure and capacity.^ Given the time 


For example, it took years for the industry to reach agreement on a plan to address 
rail congestion in Chicago. After several years of effort on this historic puljlic-private 
partnership, the rail industry, local officials, and state leaders were able to join together to 
seek congressional funding for the public benefits that would flow from the project. 

Even today, the project is not fully-funded, and it is unclear how long it will take to make 
it a reality - even though it is clearly needed. Moreover, even when it is approved and 
fully funded, the design, permitting, engineering, environmental review, and construction 
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it takes to add infrastructure and the long lives of the assets required to expand capacity, 
it is essential for railroads to take a long view on infrastructure investments, which is how 
we manage our business at Norfolk Southern. 

Today, railroads are investing in capacity to address the growing demand for 
freight transportation and have incentive to do so. Uncertainty across the regulatory and 
legislative landscape is making it challenging to determine whether railroads should 
continue to invest at current levels. If the government creates disincentives for railroad 
investment, then the question is who will pay for the transportation capacity the nation 
will need in the future. 


IV. COMPETITION IN THE TRANSPORTATION MARKETPLACE IS 

GREATER THAN EVER. 

Some shipper groups have called for legislation to re-regulate the railroads. 
These calls are based on a desire to artificially lower rates, not on competition. Today 
there is more competition in the transportation marketplace than ever, and re-regulation 
would hobble railroads and ultimately customers. 

First , railroads face competition from other modes of transportation. Motor 
carriers are the railroads’ largest competitor. Railroads also compete vigorously against 
other modes, including barges and pipelines. Motor carriers are the railroads’ 


of a major project can take years. As another example, from the time Norfolk Southern 
started the environmental permitting process to build a new intermodal yard in Atlanta to 
the time it opened its $1 10 million facility in Austell, Georgia was about five years. Just 
how many years it takes to make a project a reality depends on the time required to 
secure the necessary permits, local opposition, resources and money available, and the 
railroad’s ability to complete the work in a way that least impacts its ability to serve its 
customers whose traffic moves on those lines. However, while delivering highway and 
environmental relief, railroad expansion still seems to require far less time and money 
than highway expansion. 
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competition for intermodal traffic. When the railroad gains that business, trucks are 
removed from the highway system and less fuel is consumed. But trucks compete with 
railroads to transport many commodities and have the vast majority of intercity freight. 
There are a number of examples where railroads compete against trucks; for example in 
2001 Norfolk Southern constructed a new Intermodal terminal for serving the Cleveland 
area. In 2000, our volume in the Chicago-Cleveland lane was 10,500 units. In 2006, we 
handled 75,961 unites — an increase of 621%. The response in 2001 to our new facility 
and train services in the lane was immediate and significant, with our monthly volumes 
tripling once the facility opened. Prior to this, much of this volume had been trucked 
to/ffom Chicago. Also in 2001, Norfolk Southern began serving the Georgia Port 
Authority’s new Mason ICTF facility in Savannah, which allowed for direct ship to train 
transfer of containers, combined with direct line haul service to Atlanta and points 
beyond, and thus avoiding the delays associated with using the local port belt railroad to 
access the pier or a dray to our off pier terminal. Being only 250 miles to Atlanta, truck 
was the predominant mode in this lane. At the same time, as the new terminal opened, 
Norfolk Southern added additional dedicated Intermodal trains in the lane, allowing us to 
strongly compete with trucks in terms of transit time. As truck capacity in the Savaimah 
area continues to tighten and container volumes moving through the port continue to 
increase, more and more traffic is being diverted off the highways and on to Norfolk 
Southern. Since 2000, volume has grown 528% in this lane. It continues to grow in 
2007, despite the overall slow down in the industry. We have been able to take this 
traffic away from trucks because rail provides a better value. But, the bottom line is that 
trucks are a real constraint in the marketplace. 
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Barges are also a key competitor. Recently, Norfolk Southern was able to win 
some business from barges; however, our customers can go back and forth. Alabama 
Electric Cooperative, which had received coal by barge, recently awarded Norfolk 
Southern a coal transportation contract. In another example, we were able to move to rail 
chemical business that Rohm and Hass had transported by barge. Again, barges are also 
real and threatening competitors. 

Additionally, many large railroad customers are large companies, a number with 
resources far in excess of the railroads. These companies know how to maximize their 
leverage. Most large companies have multiple rail-served facilities with some of the 
facilities served by one railroad, some facilities served by another railroad and some 
facilities served by two railroads. The customer uses its traffic at the dually served 
facilities to negotiate a better rate/service package on traffic at the single served facilities. 
That is one source of leverage. Another source is product competition. For example, 
assume we are the sole serving carrier at a chemical plant that ships to numerous 
receivers. When the receiver can use another product in lieu of the one produced at our 
solely served facility, if our rate is too high, we will lose the business. The STB won’t 
allow us even to mention product competition in a rate case, but our customers “mention” 
it often to us. It is real. Another major source of competition is geographic competition. 
For example, while NS has chemical and coal plants that are served only by us, our 
customers often have similar fecilities served by another railroad. If our rate is too high, 
our customer will increase production at the facility served by another railroad and we 
lose business. Utilities have yet another source of competition that could be viewed as a 
combination of product and geographic competition. Instead of producing electricity at 
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its coal- fired solely served facility, it has the option of producing electricity at one of its 
other facilities that do not use coal or purchasing electricity produced elsewhere by other 
utilities. In short, even where there is only one railroad serving a facility, there are 
market factors at play. These competitive constraints are real. 

Look at the most recent GAO report. Rail rates in 2005 were at about the same 
level they were 20 years earlier — and that does not take inflation into account! If rail 
rates are increasing due to increased demand, that is what is supposed to happen. There 
is clearly no structural problem. If railroads had unchecked monopoly power, the 
numbers in the GAO report would never have occurred. 

Third, competition even among railroads has increased since 1 980. Shippers who 
have access to one railroad today have rarely been served by more than one railroad. 
Policymakers should understand that Staggers did not degrade historic options. If they 
ask any shipper who complains of having only one railroad serving its facility: “when in 
history did your facility get served by more than one railroad,” they are likely to hear 
“never” in the overwhelming majority of cases. 

Moreover, the Interstate Commerce Commission and the Board’s merger policies 
have protected shippers that had access to multiple rail carriers prior to the merger and 
generally ensured that such shippers had access to multiple carriers after the merger. 

Other areas have been opened to multiple carrier access when single carrier access 
was all that previously existed, such as the Bayport Loop in Houston, Texas, as a result of 
the Board’s policies to promote build-ins where the economic sense of such a build-in is 
shown by private entities putting up the money. In the Union Pacific/Southem Pacific 
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merger, the STB created over 4,000 miles of new trackage rights and gave competitive 
access to every new shipper that locates on them. 

Additionally, mergers have expanded single-line service, which means 
dramatically more shippers benefit from the inherent efficiencies that resulted from being 
able to ship from origin to destination on one railroad rather than having to use many 
railroads to get from origin to destination.'® For example, Norfolk and Western was a 
coal railroad, while Southern Railway was a more diverse railroad. Given their 
individual geographic reaches, however, neither eould have developed what has become 
the NS intermodal system. Neither Norftilk and Western nor Southern Railway reached 
New York. Norfolk and Western reached Chieago but not Atlanta. Southern Railway 
reached Atlanta but not Chicago — so neither had the size, seope and density to develop 
an effective and competitive intermodal network. Absent the mergers, there would still 
be more railroads, but with fewer resources and aeeess to fewer markets, which would 
not be better for rail customers. 

Some shippers claim that the government should mandate access, so that 
customers who have never been served by more than one railroad can receive service 
from multiple railroads. They argue that government access — such as mandated 
switching, trackage rights, terminal access, and interline rates — is competition. Actually, 
it is not. Railroads require expensive infrastructure to serve a facility. There have been 
build-ins by railroads and build-outs by shippers at facilities that can generate enough rail 

What mergers removed was the need in many instances for a customer’s shipment 
to be moved by multiple carriers ~ and the ineffieiencies associated with the interchanges 
that were needed between railroads. That is dramatically different from an assertion that 
mergers have lessened competition for customers who have never had their origin or 
destination served by more than one carrier. 
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traffic to justify service by two or more railroads (again, resulting in an increase in 
competition since 1980), but most shipper facilities simply do not generate that level of 
traffic. In other words, there is not enough money to support two railroads at most 
shipper facilities, which is why relatively few facilities have ever had service by more 
than one railroad. True market competition does not keep two competitors in a market — 
or force more competitors into a market — that will support only one. These shippers 
really want the government to force one railroad to subsidize another railroad by 
providing below market access to its lines, which would remove any incentive for the 
owning railroad to invest in such infrastructure. 

V. POLICYMAKERS SHOULD REJECT LEGISLATION AND 

REGULATION THAT WILL CREATE DISINCENTIVES FOR 
RAILROADS TO INVEST IN THE INFRASTRUCTURE NEEDED TO 
MEET THE GROWING DEMAND FOR FREIGHT TRANSPORTATION. 

Any legislation or regulatory action that would result in railroads being unable to 

invest would be bad transportation policy at any time. But legislation or regulatory 

action that would result in railroads being unable to invest would be particularly bad at 

this time, when the nation needs railroads to expand. 

We know it is bad policy because of history. The Staggers Act was adopted 

because the U.S. railroads were breaking. Re-regulation of the railroad industry will 

result in the catastrophe the industry saw before the adoption of the Staggers Rail Act of 

1980, which was marked by rail bankruptcies, decrepit infrastructure that resulted from 

years of inability to invest in maintenance, and government bailouts. But it will be much 

worse now because the entire transportation infrastructure is strained in a way it was not 

then. 
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Before the Staggers Act, regulation of the rail industry was expansive. The 
United States House of Representatives said: “Regulatory constraints . . . impinged upon 
management’s ability to adjust rates, merge corporate entities, abandon facilities and 
services, and improve productivity.”" Rate regulation was pervasive and regulation 
restricted price competition." “Railroading has fallen on difficult times.” That was how 
the Department of Transportation summed up the situation in 1978." 

The detrimental effects of this excessive regulation are well known, as are the 
successes of the Staggers Act. In the same 1978 report, the Department found that 
railroads were unable to attract capital from private sources and unable to maintain their 
physical plants." Indeed, the Interstate Commerce Commission tracked standing 
derailments, which were railcars that were not moving but that simply fell off the tracks 
because the tracks were in such poor shape. 

Railroads throughout the Northeast failed. The result of that expansive and 
invasive regulatory regime was bankrupt railroads, including the largest baiikruptcy in 
America to that time - the bankruptcy of the Penn Central. The government had to step 
in and create what came to be known as Consolidated Rail Corporation or Conrail. Only 

" H.R. Rep. No. 96-1035 at 85 (1980). 

" Ifr at 88. 

Dept’t of Transp., A Prospectus for Change in the Freight Railroad Industry, at 2 
(Oct. 1978) (“Prospectus”). 

" “Even the healthiest industry does not rely solely upon internally generated 
cash to finance current capital expenditures - virtually all industries obtain additional 
funds through the sale of equity or debt. With some exceptions, however, railroad 
earnings are too low to attract new equity or debt other than for equipment purchases 
or rollover of old debt ... As a result, the availability of private capital for future 
investments may be curtailed, because investors believe that returns generated with 
the investment of additional capital will not equal returns from alternative 
investments with similar risks.” Prospectus at 69. 
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the Staggers Act stopped the decline of the industry, which took many years to reverse. 
We need to he clear that the Staggers success was hardly an overnight sensation. It has 
literally taken decades for the railroads to reach a level of returns that allows new 
investment to serve the nation’s needs. 

Already, recent efforts by the Surface Transportation Board, which at a minimum 
are injecting uncertainty into the industry and at worst could substantially impact our 
ability to earn our cost of capital, , are causing us to look hard at our willingness to invest 
in the future. In the last month, the Board has issued erroneous calculations of our 
industry cost-of-capital, which is based on historic costs of assets with long-lives rather 
than on the cost of actually replacing the assets, and expanded options for shippers to 
gain rate relief, which options could result in a downward rate spiral and rate 
compression. 

Are we returning to a legal regime that restricts the railroad industry’s ability to 
invest in infrastructure? Are we on the path to having the industry look like it did before 
1 980? I am very concerned that we are headed down that path. The results may not be 
that dramatic right away. But any policy that deters private investment in transportation 
capacity moves us further from the national goal of building a transportation system 
sufficient to handle the growing demand for freight transportation. 

Legislative and regulatory threats to rail capacity will create substantial 
disincentives for railroads to invest. If railroads are unable to invest in their own 
capacity, who will make up the difference? Or, will freight just stack up around the 
country because there is not enough capacity to move it? Such threats would directly 
reduce existing capacity, which would adversely affect all rail customers. If enacted, 
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such legislation would adversely affect railroads’ ability to justify many investments in 
infrastructure that will be needed to handle tomorrow’s freight. Policymakers must 
recognize that if such threats become reality, capacity will be reduced and replacing the 
lost capacity will take significant time and money. 

Instead, policymakers should focus on ways to make it easier for private 
companies to invest in infrastructure, which is why I encourage you all to support 
legislation to provide tax credits to railroads that invest in capacity. 

VI. CONCLUSION. 

A railroad’s ability to transport customers’ shipments is dependent on capacity. 
Capacity is dependent on private companies, who are responsible to their shareholders to 
make good investments and to provide a return on the shareholders’ investment, earning 
returns that justify investments in capacity. Today, railroads are stepping up to meet the 
growing demand for freight service that is projected over the coming decades. Their 
investments are allowing them to not only compete against each other, but to compete 
against all modes of transportation, such as trucks and barges. Whether railroads will be 
able to continue to do so, will depend on policymakers making wise choices and not 
creating disincentives to such investment. 
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October 9, 2007 


Jim Young 

Chairman 


The Honorable James L. Oberstar 
Chairman 

Committee on Transportation and 
Infrastructure 

U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Oberstar: 

Thank you for the opportunity to testify before you and your Contmittee on 
September 25, 2007 and for the additional question concerning positive train control. 

Attached is my answer to the question. Please let me know if we can provide 
additional information. 


Sincerely, 





Attachment 


UNION PACIFIC CORPORATION MOO Dougljs 51- 19*’Roor Omaha. NE 68179 


ph- {-102) S'J-f-ehSS fx. (-iOZ) 501-2112 
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Question for Mr. Jim Young, Chainnan, President, and CEO, 
Union Pacific RR (TfflRD PANEL): 

‘‘Mr. Young, this Committee has noted the importance of 
positive train control and has moved forward with 
legislation that would require PTC implementation sooner 
rather than later. PTC will improve rail safety, but it can 
also improve efficiency on congested rail systems, such as in 
Chicago. That is why I drafted and worked with this 
Committee’s leadership to include a new federal grant 
program to help fund PTC projects. My understanding is 
that the industry is supportive of PTC while there are still 
some differences of opinion on implementation timelines. 
Nonetheless, it is a good step forward that the railroad 
industry is prepared to continue to invest in PTC. As there 
are distinct benefits for railroads, commuter rail, and 
passenger rail, do you have any viewpoints as to whether 
there any benefits for shippers in train control technology?” 


Answer 

We are in the process of developing positive train control technology and are 
just now entering the testing phase. Assuming the technology works 
correctly, there are clearly safety benefits to having a technology that can 
manage and override train operations as it would take human error out of the 
equation. From a commercial standpoint, positive train control benefits to 
customers will come from operational efficiencies of network velocity. 

When velocity improves, our customers will see improved reliability and 
transit times. Having said that, implementing positive train control will be 
very expensive - costing the industry several billion dollars. Assuming the 
technology works, we will not be able to make this type of huge Investment 
if we are not able to earn an adequate rate of return or our rates are capped 
through regulation. 
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Chairaian Oberstar, Congressman Mica» Members of the committee, Air Liquide is 
pleased to offer testimony on this issue of great importance to the domestic 
manufecturing sector. 

Air Liquide is headquartered in Houston and is one of the largest industrial gas 
companies in the United States with sales slightly less than two billion dollars- Its 
products are primarily based on technology that separates air into its component gases, 
include oxygen, nitrogen, hydrogen, carbon dioxide, carbon monoxide, helium and argon 
and associated services. Air Liquide provides innovative solutions to improve the 
performance of its customers in such industries as chemical, oil refining, steel, wood 
products, food processing, electronics, plastics, and medicine. In addition, the company 
plays a role in developing such emerging technologies as neutr^ emission turbines and 
superconductive electric power transmission lines. 

The company is vitally interested in the financial health of America’s railroads. 
Businesses simply cannot operate successfully in this country without a financially viable 
railroad industry and a secure railroad infrastructure. The ability of American 
manufacturers and producers to compete in today’s global market is highly dependent on 
the rail freight industry. Today, unfortunately, (be rail freight industry impedes — rather 
than enables •• our Nation's global competitiveness. American manufacturers and 
producers find it more and more difficult to remain competitive against manufacturers 
and producers outside the United States. 

An especially important aspect of our relationship with the railroads is the “common 
carrier obligation,” under which railroads are required to transport commodities for their 
customers. The Interstate Commerce Clause of the Constitution grants power to the 
Congress to write the laws that govern our nation’s commerce. Congress recognized the 
common carrier obligation as the framework on which the entire national railroad 
transportation system was founded [49 US Code, Subsection 1 1 101(a)]. And it remains 
crucial today. Railroads are chartered to operate in the public interest because the public 
depends on safe and reliable service in the delivery of a wide range of products on which 
we all depend. The common carrier obligation underlines the role of railroads as a service 
industry that supports so many critical sectors of the U.S. economy. 

A substantial proportion of domestic manufacturing facilities have no alternative to using 
the freight rail system to ship their products, and most of those facilities have access to 
only one rail carrier. Those shipments are subject to what the Staggers Act refers to as 
*^arkct dominance,” which is often described as being “captive” to a single railroad. 
(Additional monopoly conditions exist when even a non-captive shipper wishes to supply 
a customer location that is captive to a single railroad.) For a captive shipper, regardless 
of its size or location, the efficient movement of its products depends on the rates and 
service provided by that single railroad- 
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Air Liquide’s customers require a constant flow of high-quality products - produced on 
time - delivered on time where they want them - at competitive prices. Railroad 
reliability and service are critical to our economic success. However, that is not what the 
nation’s railroads are providing, especially to captive shippers. 

Railroads are experiencing capacity constraints. It appears that demand exceeds their 
ability to provide reliable service in key traffic corridors. There have been increases in 
tramit time for shipments. Slower train speeds and increased dwell times for cars in 
terminals have led companies to add cars to their fleets at a considerable cost in order to 
hedge against shipment delays. 

It’s remarkable that this situation exists in the context of a financially healthy U.S. rail 
industry. In the 1970s, the rail industry was on its last legs. Regulation had hobbled its 
ability to respond to competitive forces and cover costs. Railroads lacked the capital to 
properly maintain their tracks. Eight large railroads went bankrupt during that decade. 
Many more faced extinction. Policymakers gave serious thought to nationalizing the rail 
freight system, 

But cooler heads prevailed. Instead of nationalization, which would have involved a 
continuing: cost of untold billions, Congress wisely chose deregulation. It passed the 
Staggers P.ail Act of 1980. The legislation, in good measure, led to the success of the 
U.S. rail industry today. 

Yet the co:mpetitive landscape in the rail industry has changed dramatically since 1980, 
As a result, customers have paid a very high price for US, rail industry gains. That’s 
because competition - the hoped-for result sparked by Staggers - has largely fizzled out. 
Under the Interstate Commerce Commission (ICC) and later its successor, the Surface 
Transportation Board (STB), the regulatory agency that has authority to address these 
issues has not done the job. 

One reason is that consolidation in the rail industry has reduced the number of Class I 
railroads (those meeting the STB definition of having operating income exceeding $277.7 
million). To be competitive, railroads require competitors. In 1 977, there were 63 Class I 
railroads in America. In 1980, there were about 40. Today, because of massive 
consolidation, there are just seven Class I railroads serving all of North America. And 90 
percent of the nation’s rail traffic is handled by only five major railroads, 

Although STB has not been presented with another transaction involving two or more 
Class I carriers since revising its merger guidelines in 2001, railroad mergers inevitably 
reduce shipper options, regardless of the conditions that are applied by the agency. 
Bottlenecks are extended when lines serving captive shippers are acquired by connecting 
carriers. Efficient service from independent “bridge” carriers disappears. Competition for 
service to new industrial sites is reduced or eliminated. In conjunction with other ICC- 
STB policies that curtail competition between railroads, rnergers have generally harmed 
captive shippers. 
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The incvitiible result is whole regions and industries are now captive to a single railroad. 
You can imagine the difficulty that captive shippers face when it comes time to negotiate 
a rail contract or a rail rate for a captive facility. Lacking the negotiation flexibility and 
bargaining power that competition provides, freight rates from the monopolistic railroads 
continue to rise unchecked. 

That explains why captive rail rates may reach or exceed twice the amount of a 
competitive rate. 

Tn 2003, Escalation Consultants, Inc., which provides consulting services to the energy 
and rail shiipper industries, studied captive versus non-captive rail rates for several 
commodity groups. For chemical companies the average non-captive rate for each 
railroad w{is about S1<S to $20 per ton. In comparison, captive chemical rail shipments 
averaged 533 to $48 per ton - more than twice as much. 

Heightening concern is that there is no forum other than STB in which to address issues 
involving railroads and captive shippers, Tn Staggers, Congress left those issues in the 
jurisdiction of the regulatory agency and did not dc-rcgulate rail service in non- 
competitive situations. But STB has not lived up to that responsibility. 

The STB’s recent review of railroad fuel surcharge programs highlights the problem. For 
example, when basic freight rates are established, fuel surcharges are often calculated and 
applied as a percentage of those rates. As a result, c^tive shippers pay more in fuel 
surcharges because there was no competition when the basic freight rates were 
established. On .January 25, 2007, the STB released a decision on the railroad’s use of 
fuel surehtirges. In its decision the STB noted that in many cases, the way in which the 
railroads collected fuel surcharges was unreasonable. Yet the STB provided no process 
or avenue for shippers to recoup these inappropriate fuel surcharges. Instead, it provided 
the railroads a 9C^day transition period to adjust their fuel surcharge programs. 

The American Chemistry Council commissioned a study on this issue, which found that 
those surcharges greatly exceeded the actual fuel costs. According to the analysis 
prepared by the economic and management consulting firm of Snavely, King, Majoros, 
O’Connor and Lee, Inc., the manner in which fuel surcharges have been calculated and 
applied by the railroads to all customer traffle from 2003 to 2006 has resulted in a 
conservatively estimated $6.4 billion in overcharges. The inability or refusal to refund 
these charges exemplifies why the shipping community views the STB with deep 
skepticism. 

The irony of the STB’s failure to act decisively on fuel surcharges is that Staggers was 
intended to protect captive shippers and promote competition. Congress wisely wanted to 
avoid the captive shipper conditions (hat exist today. That Act directed ICC, now 
STB to ’’maintain reasonable rates where there is an absence of effective competition.” 
Again, the STB has not lived up to its responsibility, and its regulatory interpretations 
have skew ed the Act’s intent to bring free market forc^ to bear on shippers and railroads. 
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Regrettably, the freight rail marketplace of today doesn’t behave like a marketplace at all 
Instead, it’s dominated by five powerful monopolies. It's time to tear down the barriers to 
competition. Accordingly, ACC supports iegislalion introduced by Chairman Oberstar 
and Mr, Baker that would reform railroad regulation: H,R. 2125, the Railroad 
Competition and Service hnprovement Act of 2007, is a bipartisan bill whose provisions 
would promote competition leading to better service at competitive prices. 

• H.R. 2125 would eliminate "bottlenecks" that allow monopoly carriers to take 
ad\'antage of their pricing power to prevent competition over a short, competitive 
portion of a route. 

• H.R. 21 25 would eliminate so-called '‘p£q)er barriers" to competition. These are 
contractual agreements that require a short-line railroad to deliver all or most of 
its traffic to the major carrier that originally owned the short-line facilities. Such 
agreements prevent shippers from obtaining competitive service from other Class 
I carriers that connect to the same short-line. 

• H.R. 2125 would remove the "public interest” hurdle (a higher standard than 
intimded by Congress but imposed by the ICC, predecessor to the STB, in the 
mid-1980s) that has made the process for ordering reciprocal switching so 
difficult for shippers. 

• K.R. 2125 would also develop a rate challenge process similar to that used by 
public service commissions and FERC, by shifting a greater part of the burden of 
proof to the railroads to prove rates are reasonable for captive shippers. 

Chairman Oberstar and Mr. Baker have exhibited great leadership on this issue. 

In a free market economy, monopolies - and the poor service and high prices dicy foster 
- belong in the museums of past history. Rail customer see no reason why the rail 
freight industry can't thrive in a competitive American marketplace like we do. The 
shelter from competition the freight rail industry now enjoys is unfair to rail customers 
and to consumers who ultimately pay the bills. It’s time for Congress to end unfair and 
uncompetitive market practices. It’s time to return to the original intent of the Staggers 
Act by passing H.R. 2125. 

A long line of STB policy determinations is harming the competitiveness in key sectors 
of the American economy. Unless reversed, those policies will ultimately impair the 
ability of the U.S rail industry to serve ail of its customers. 

Congress wrote Staggers to clearly and carefully de-regulate those rail rate and service 
matters that take place in circumstances where sbiR3ers really do have competitive 
transportation altemafives. Because the marketplace works for such rail customers. 
Congress appropriately removed unnecessary regulatory involvement. We believe that 
Staggers has been successful in that regard. 
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But Congress also wisely recogniied that railroads have what the law calls “market 
dominance” over certain shippers. In fact, were it not for those situations, there would 
have been no need for a federal regulatory agency with exclusive jurisdiction over rail 
industry rates and commercial practices, the constmetion and abandonment of rail lines, 
railroad mergers, etc. Staggers was clearly meant to de-rcgulate only those aspects of 
shipper-cairier commercial relationships that take place in competitive markets, ICC was 
retained in 1980 - and STB exists today ~ to deal with the non-competitive situations. 

The anti-competitive policies implemented by ICC and STB are not included in statutory 
language. Staggers did not mandate such policies, and the agency has acknowledged that 
ji has the statutory authority to reverse its interpretations. But STB almost invariably 
declines to exercise its discretion in favor of pro-competitivc solutions to railroad issues, 
unless so directed by Congress. 

The Class 1 railroads will not budge from the status quo in which they have complete 
market dominance over their captive customers - unless Congress acts. The current 
business model being followed by the railroads will inevitably lead to their financial 
doom, cos ting not only railroad shareholders, but also taxpayers and rail-dependent 
American enterprise. Even the railroads agree that foe gap between their annual income 
needs and their annual income is expanding, not shrinking, This is despite the fact that 
they have been allowed to consolidate to achieve cost synergies. These synergies should 
have allowed them to operate more efficiently and in a fashion that permits them to 
recover their cost of capital, They’ve also had the opportunity to transfer less profitable 
track to short line railroads and they have been able to increase foe burden on captive rail 
customers According to a recent General Accounting Office report, captive rail rates 
substantially above the threshold for relief have increased, while costs traditionally bom 
by the railroads are being shifted to their customers. The result is simply that those 
customers with no alternative pay the most. 

Pursuing a strategy of continually loading more costs on captive rail customers is not a 
business model that will result in healthy American railroads in the long run. Captive rail 
customers will try to escape and the universe of captive rail customers is likely to be 
reduced over time. Some captive customers will construct rail line ‘‘build-outs.” Some 
captive customers will shift their manufacturing activities to facilities that have 
transportation competition. Some captives will shift their manufacturing to foreign 
countries, exporting American jobs overseas. Some companies might be forced to close a 
U.S. plant or to forego an expansion without even having an offshore alternative. Under 
this business model, the rail industry will be required to load up even more costs on foe 
remaining captives, thus accelerating the cycle. 

Let me be very clear: wc do not seek a return to the ‘^bad old days” of the 1 970’s, when 
several of the major railroads were in bankruptcy and the industry lacked the capital 
necessary to m^ntain their systems. Unfortunately, more than a quarter of a century after 
passage of the Staggers Act, the rail industry apparently continues to fall short of the 
revenue m^eded to provide a first class rail system for the nation. 
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In fact, the railroads are propoSJTig a 25 percent investme.nl tax credit and first year 
expensing far infrastructure investments. While some level of investment tax credit for 
infrastructure may be appTtrpriatc, it is not at all clear that die proposal as currently 
constituted would improve the situation of the captive shipping community. 

There must be a better way for the railroad industry to achieve long-term financial 
viability while providing efficient, reliable service at prices that will allow American 
business to compete successfully in the global market. Balanced, fair legislation, like 
H.R. 21,25 is needed to bring about a positive relationship between the railroads and the 
captive customeis- 

Mutually dependent industries should be able to resolve their differences. But the 
railroad’s monopoly power - enhanced by 27 years of STB decisions - precludes such 
resolution without congressional involvement. 

Air Liquids appreciates the opportunity to present this statement. 

please contact: 


Director, National Distribution and Logistics 
Air Liquide 

2700 Post Oak Blvd. Suite 1800 
Houston, Texas 77056 
7I3-896-272I 


ition is needed, 
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The Honorable James Oberstar 
U.S. House of Representatives 
Washington, DC 20515 

September 12, 2007 

Dear Mr. Chairman, 

As leading national organizations representing a variety of agriculture interests whose 
members depend on rail for a significant portion of their transportation needs, we are 
writing to express our strong support for H.R. 2125, the Rail Competition and Service 
Improvement Act of 2007 . and to commend you for your leadership on this issue. 

Rail transportation remains a critical component to the agriculture industry as it moves 
commodities to domestic and international markets from the producers in rural America. 
We continue to be supportive of safe, efficient, and economical rail infrastructure system. 
However, the lack of competition among the railroads has resulted in unreasonably high 
rates and unreliable service for the agriculture producers, which could result in loss of 
market share to international competitors. 

H.R. 2125 is critically important to ensure that rail customers have access to competitive 
rail service and that those rail customers without access to competition are protected from 
unreasonable railroad rates and practices and have access to reliable rail service. Certain 
provisions of the legislation, such as final offer arbitration, are especially important to the 
agriculture industry. 
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The Honorable James Oberstar 
September 12, 2007 
Page 2 

As you are working to investigate rail competition and service further during your 
hearing in the House Transportation and Infrastructure Committee on September 20, 
2007, we commend you for your leadership on this issue. We believe H.R. 2125 goes a 
long way toward addressing the problems U.S. agriculture has had and continue to have 
with lack of rail competition and unreliable service. We urge you to continue your efforts 
to move this legislation through Congress. 

Sincerely, 


Alliance for Rail Competition 
American Soybean Association 
American Sugarbeet Growers Association 
National Associations of Wheat Growers 
National Barley Growers Association 
National Farmers Union 
United States Beet Sugar Association 
USA Dry Pea & Lentil Council 
US Dry Bean Council 


USA Rice Federation 
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Introduction 

At the hearing of the House Committee on Transportation and Infrastructure’s 
Subcommittee on Railroads on September 25, 2007, Chairman Oberstar invited the Association 
of American Railroads (AAR) to submit “specifically-written observations” regarding H.R, 

2125, the “Railroad Competition and Service Improvement Act of 2007.” This submission is in 
response to that invitation. This submission is somewhat lengthy because, frankly, from the 
point of view of the AAR, there is much in H.R. 2125 that warrants comment. 

The AAR respectfully suggests that H.R. 2125 represents the wrong approach to railroad 
regulation. It re-injects government control over wide areas of freight rail operations, as 
explained below. It is based on misunderstandings or misrepresentations regarding the 
competition railroads face. It would affect broad swaths of rail traffic, far beyond what any 
reasonable definition of truly “captive” shippers would include. And most importantly, it dooms 
freight railroads to perpetual capital starvation. H.R. 2 1 25 would mean less rail capacity and 
reduced rail service when our country needs much more . 

Is It “Reregulation”? 

Proponents of H.R. 2125 deny that the bill constitutes reregulation at all. CURE, for 
example, claims that “[n]o provision of [H.R. 2125] empowers the STB to take any action that 
could be termed as ‘re-regulatory’ under the most generous interpretation of that term.” 

CURE is wrong. In fact, H.R. 2125 would bring back an era of pervasive regulation. 
Through Section 101 (which directs the STB to “ensure, to the maximum extent possible, 
effective competition among rail carriers at origins and destination”) and other provisions, the 
bill re-establishes an environment in which the STB is, for all intents and purposes, actively 
encouraged to regulate railroads and railroad operations. 

Under H.R. 2125: 

• Washington would force railroads to interchange traffic with other railroads at the whim 
of shippers, with no regard to railroad operational efficiencies or cost recovery and even 
when the rail rate for the traffic is not unreasonably high (Section 102). 
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• Washington could, in essence, cap rates for rail service at levels below the free market 
rate and below what railroads need to cover their expenses (Section 102, Section 104, 
Section 105, Section 302, Section 304). 

• Washington could unilaterally void contracts, willingly entered into by private parties, 
governing the sale or lease of rail lines — even if none of those parties wanted the 
contracts voided (Section 103). 

• Washington could label regions “areas of inadequate rail competition” and, among other 
things, order railroads in those areas to allow other railroads to use their tracks (Section 
105). 

• Washington could force railroads to have on hand whatever assets they might possibly 
need to overcome any potential obstacle to “reliable and efficient” service, and to pay 
damages associated with shipping delays that occur because of those obstacles, but 
without imposing on rail customers any obligation to pay for those assets (Section 202). 

• Washington could order railroads, alone among all industries, to resolve disputes with 
their customers through binding final offer arbitration (Section 304). 

This isn’t “competition” or “balance.” It’s reregulation. 

H.R. 2125 also perpetuates the misperception that the only competitive force that matters 
is rail-to-rail competition, and that service to a shipper by a single railroad is equivalent to 
unconstrained market power. This misperception ignores the reality that railroads face extensive 
competition for the vast majority of their business, including when a customer is served by only 
one railroad. It also ignores the fact that rail-to-rail competition develops where the capital 
markets determine that there is sufficient demand to sustain multiple railroads. Claiming that 
every market can sustain two railroads just because some markets can is like saying that every 
city can support two major league baseball teams just because New York can. 

Indeed, the overwhelming number of rail customer facilities are, and always have been, 
served by only one railroad, because the economics never justified service by more than one 
railroad. The world that proponents of H.R. 2125 imply once existed — multiple railroads 
chasing every, or nearly every, customer — has never existed . 
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H.R. 2125 Is an Attack on Differential Pricing 

The basic complaint of proponents of H.R. 2125 is that railroads charge too much to so- 
called “captive shippers'” through the use of differential pricing. 

The purpose of differential pricing becomes more clear in the context of “revenue to 
variable cost” (RA'C) ratios. An RA^C ratio of 100 percent implies that the rate (revenue) for a 
given rail shipment covers all of a railroad’s variable costs for that shipment, but none of the 
railroad’s fixed and common costs^; an RA’C ratio of 120 percent implies that the rate covers the 
variable costs, and that an amount equal to 20 percent of variable costs is available to help pay 
for fixed and common costs; and so on. 

For the most competitive traffic, a railroad would price itself out of the market if it 
charged much more than the variable costs it incurred in moving that traffic. In these cases, the 
IWC ratio might be marginally higher than 1 00 percent. For traffic with fewer competitive 
options, the IWC ratio might be much higher. 

According to STB data, in order for railroads to cover all of their variable and fixed costs 
on a system-wide basis, rail traffic must move at rates that, on average, generate an RA^C ratio of 
approximately 137 percent. If all tail traffic moved at that level, railroads would break even, 
with revenue sufficient to maintain the infrastructure and equipment in place today. 

(Importantly, capacity expansion and betterment would require additional revenue.) 


’ Proponents of H.R. 2125 cannot seem to agree on what constitutes a “captive shipper.” At the September 25, 2007 
hearing, “captive” or a similar term was used to describe: I) shippers served by just one railroad that cannot rea- 
sonably use another transportation mode; 2) shippers served by just one railroad that can and do use other transpor- 
tation modes; 3) shippers that have access to two railroads but cannot reasonably use another transportation mode; 4) 
shippers that pay rates for which the revenue-to-variabie cost ratio exceeds 1 80 percent; 5) the “vast majority” of 
shippers; and 6) a “minority” of shippers. Some complained about “captivity” without defining the term at all. 

^ "Variable costs” vary' with the level of business - e.g., fuel, some labor, etc. “Fixed costs” do not vaty with the 
level of business - e.g., many costs associated with track and equipment, interest on debt, etc. Even if a railroad has 
no traffic, its fixed costs still must be paid. “Common costs” are costs that cannot be traced to a specific segment of 
traffic - e.g., central office operations. 
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However, if railroads tried to charge their highly-competitive traffic rates that generated 
an IWC ratio of 137 percent, that traffic would divert from rail. Today, a substantial majority of 
total rail carloads are carried at rates yielding an IWC ratio of less than 1 80 percent, according 
to STB data, and the average IWC ratio of all traffic with an R/VC ratio under 180 percent is 
only around 1 1 1 percent,^ 

While highly-competitive traffic helps cover some portion of railroads’ fixed and 
common costs (and is therefore worth transporting), a much greater portion of coverage of those 
costs must come from less competitive 
traffic. As shown in Figure 1, various traffic 
types contribute various amounts to 
railroads’ costs. Railroads must cover total 
costs, as illustrated by the top horizontal line. 

But because much rail traffic moves at rates 
that do not reach that level, railroads rely on 
traffic with rates above that level to, in 
essence, make up the difference. 

Absent massive government subsidies, there is no other wav for railroads to cover the full 
costs of their systems . 

Unfortunately, H.R. 2125 does not recognize this reality. Under H.R. 2125, there would 
no longer be a sufficient mix of high demand-high margin and low demand-low margin traffic to 
cover the costs railroads would incur to maintain and improve their infrastructure and provide the 
rail service our nation requires. 


Figure 1; Policy Necessity - 
Differential Pricing for Railroad Cost Recovery 



ABCDEFGHi JKLM 
Hypothelicsl Traffic Types 


^ Rates with an RA^C less than ! 80 percent are presumed to be competitive under existing STB maximum rate 
regulations. 
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Specific Provisions of H.R. 2125 

Seven of the most damaging major provisions of H.R. 2 1 25 are discussed below. Each of 
them would involve a substantial increase in government control over the rail industry, and many 
of them would affect far more than just “captive” shippers, no matter how the term is defined. 

1. “Bottleneck” Policy CSection 102~) 

Section 102 of H.R. 2125 states that “Upon the request of a shipper, a rail carrier shall 
establish a rate for transportation and provide service requested by the shipper between any two 
points on the system of that carrier where traffic originates, terminates, or may reasonably be 
interchanged,” This provision completely reverses existing “bottleneck” policy. 

In bottleneck situations, only one railroad (the “bottleneck railroad”) can move freight 
from an origin to an intermediate point, or 
from an intermediate point to a final 
destination, but at least one other railroad can 
move the freight the rest of the way. For 
example, in Figure 2, only RR 1 travels from 
A to B (the “bottleneck segment”), but both 
RR 1 and RR 2 travel from B to C. Freight moving from A to C could move the entire way on 
RR 1, or from A to B on RR 1 and from B to C on RR 2. RR 1 is the bottleneck railroad. 

Because a large proportion of rail customers are served by just one railroad, bottleneck policy is 
enormously important. 

Existing bottleneck policy has been shaped by nearly a century of firmly-established 
judicial and regulatory precedent, including, most recently, STB decisions in 1996 and an 
appeals court ruling in 1999 that affirmed the STB decisions: 

• As common carriers, railroads carmot refuse reasonable requests to carry freight from an 
origin to a final destination. If it is necessary for more than one railroad to participate in 
order to move freight to its final destination, the railroads must agree to interchange the 
freight and establish a rate for the entire “through movement” to the final destination. 
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• However, a railroad does not have to move freight just to a junction with another railroad 
if it can move the freight to the final destination by itself, unless the joint-railroad move 
is clearly more efficient than the single-railroad move. For example, for freight moving 
from A to C in Figure 2, RR 1 can hand off the freight to RR 2 at B if it wants to, but it 
doesn’t have to. Instead, RR 1 can choose to carry the freight from A to C by itself. 

• Likewise, a railroad does not have to provide a shipper with a separate rate for just a seg- 
ment of a through movement. The rate for a through movement can be challenged by a 
shipper as unreasonable, but the reasonableness test must be based on the rate for the 
entire through movement (A to C in Figure 2), not segments of it (A to B or B to C). 

Under H.R. 2125, though, a railroad would have to provide a rate for a movement to, and 
agree to interchange traffic at, any junction with another railroad that a shipper requested. In the 
example above, if a shipper had freight moving from A to C and wanted the freight interchanged 
with RR 2 at B, RR 1 would have to quote the shipper a rate for the movement from A to B and 
agree to interchange the traffic there with RR 2. 

Normally in this circumstance, the bottleneck railroad (RR 1), recognizing that the non- 
bottleneck segment (B-C) of its route still needed to be paid for, could be expected to quote a 
rate for the bottleneck movement (A-B) that would “make it whole” — i.e., the bottleneck rate 
would be high enough to cover the fixed and variable costs of the A-B segment plus the fixed 
costs of the B-C segment. In this way, the railroad would earn enough to cover its full costs. 

But under H.R. 2125, the bottleneck railroad could not obtain a rate that would “make it 
whole.” Under the bill, the rate for the bottleneck segment would be subject to STB maximum 
rate regulation based on the costs associated with that segment alone . In the example, RR 1 
could not incorporate in the bottleneck rate any costs associated with the B-C segment, and it 
would have no way of covering B-C’s costs. 

Today, a bottleneck segment is not subject to rate regulation. Under Section 102 of H.R. 
2125, it would be. That is reregulation.*' 


A representative of a shipper group that supports H.R. 2125 claims that “Not a single rate or service practice that is 
deregulated today will become subject to regulation” under H.R. 2125. (Whiteside & Associates, Transportation 
Report . April 13, 2007.) This provision of H.R. 2125 (among others) belies that claim. 
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This radical change is bad policy for several reasons. 

First, it would force railroads to use routes and connecting points chosen by shippers 
without regard to efficiency or the structure of rail networks. If this happened, the current 
shipping patterns on the national rail network would be subject to massive dislocation. 

This could have huge negative ramifications. Over the years, railroads have invested 
countless billions of dollars and enormous effort into concentrating traffic onto the most efficient 
routes. Indeed, critical facets of rail operations — such as which corridors are expanded and 
which are rationalized; the location and size of terminals, yards, and other facilities; crew and 
equipment distribution; and much more — are directly tied to these efforts. Concentrating traffic 
has created a much more efficient (and far less expensive) national rail system. It has also 
provided railroads with a reasonable degree of predictability regarding current and future traffic 
volumes on particular routes and at particular interchanges, enabling them to plan, with some 
degree of certainty, where assets should be deployed, where investments should be made, and 
how their networks should best be operated. 

But if H.R. 2125 passed, that predictability would be lost. Shippers would be able to 
effectively pull the current system apart, buying bits and pieces of rail service. Network 
efficiencies and perspectives would be dismantled at the whim of individual shippers. Rail rates 
and costs that were based on efficient operating practices and economies of volume could no 
longer be sustained. 

Second, as discussed earlier, an effective differential pricing system requires higher rates 
on traffic in areas of less effective competition to offset lower rates on highly-competiti ve traffic. 
But by allowing a through movement (A-C in Figure 2) to, in essence, be split into two different 
movements. Section 102 would gut the use of differential pricing in bottleneck movements. 

The rate on the non-bottleneck portion (B-C in Figure 2) of a through movement would 
likely be driven down to near variable cost because of the newly-created rail-to-rail competition 
on that segment. Meanwhile, the rate on the bottleneck segment (A-B in Figure 2) would be 
subject to STB maximum rate regulation. Extended over the entire U.S. rail network, reversing 
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existing bottleneck policy would lead (depending on how many shippers availed themselves of 
their new-found open-routing freedoms) to a potential revenue loss to railroads of billions of 
dollars per year. Because there would be little or no accompanying reduction in expenses, most 
of this revenue loss would fall straight to the bottom line. 

By capping the rate for the bottleneck segment of a movement at the cost of just that 
segment, and driving the rate for the remaining non-bottleneck segment to a lower level, the new 
bottleneck policy would result in a maximum rate for a through movement that is below what a 
railroad would need to recover its full costs. (Appendix 1 has a detailed numerical example that 
illustrates this point.) Eventually, disinvestment in our rail network would be inevitable. 

Finally, reversing existing bottleneck policy would lead to a huge increase in STB 
regulatory proceedings to determine maximum rates for bottleneck segments. For both railroads 
and shippers, more and more resources would have to be devoted to regulatory tribunals, rather 
than to productively meeting freight transportation needs. 

2. Interchange Commitments, a.k.a. “Paper Barriers” (Section 1Q3) 

Since 1980, Class I freight railroads have sold or leased tens of thousands of miles of rail 
lines to hundreds of new short line or regional railroads who could operate the lines more 
efficiently and/or serve customers on the line more effectively. 

As part of some of these transactions, the parties involved voluntarily agreed to a lower 
(often zero) initial cash component in exchange for a commitment by the new railroad to 
interchange future traffic mostly or solely with the selling railroad. In other words, the total 
price for the rail line included a cash component and a future carload component. 

Interchange commitments create “win-win-win” situations. They allow non-Class I 
railroads, in many cases, to acquire and operate lines they otherwise could not afford. They 
allow Class I railroads to concentrate their limited resources on higher-priority lines. And 
shippers too are better off, since they retain responsive rail ser\'ice on lines that would otherwise 
receive low investment and service priority, or be abandoned altogether. 
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Despite these important benefits. Section 103 of H.R, 2125 would ban the future use of 
interchange corrunitments. The bill would also authorize the STB, upon request by a party to the 
interchange agreement or a rail shipper affected by one*, to declare existing interchange 
commitments to be null and void. 

The ostensible rationale for Section 103 is that interchange commitments are “anti- 
competitive.” But interchange commitments do not diminish competition . The competitive 
position of shippers on a rail line sold or leased with an interchange commitment is no different 
after the transaction than it would have been if the transaction had never happened . In fact, 
absent interchange agreements, many sales and lease transactions would never have taken place. 
Rather, the most likely scenario would have been eventual abandonment. 

Indeed, to claim that interchange commitments are anti-competitive is to fundamentally 
misconceive their purpose. When a Class I and a shortline railroad agree to a sale or lease 
involving an interchange commitment, the intent is to establish a cooperative arrangement to 
provide a total long-haul transportation service. The transaction is not meant to produce a 
competitive rivalry or create multiple-railroad competition where it did not exist before. 

If interchange commitments were harmed, sellers would demand a higher cash 
component to compensate for the loss of revenue from future traffic. This would make it more 
difficult for interested buyers to purchase and keep marginal rail lines in operation, since their 
up-front cash costs would increase. Consequently, fewer such transactions would occur. 

Interchange commitments reflect contractual terms of payment voluntarily agreed to by 
willing buyers and willing sellers. It is bad public policy for the government to judge the 
fairness of the terms of such private contracts at all, much less years after they were agreed to. 
Indeed, few would agree that a government agency in Washington should be able to decide that 
the price someone sold his house for 10 years ago was too high and order him to rebate some of 


’ There is no requirement that this shipper be “captive” under any definition of the term. 
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the sales price to the buyers. Yet there is essentially no difference between that and nullifying 
interchange commitments that are part of the sale or lease of a rail line. 

Even if the STB had legal authority to retroactively ban interchange commitments, doing 
so would create daunting practical and commercial problems. 

For example, the original underlying transaction would have to be renegotiated so that the 
selling railroad could be compensated for the value of the line without the interchange 
commitment. If the selling railroad did not receive appropriate compensation, it would raise 
fundamental questions regarding the “taking” of private property. It is also likely that under 
contract law generally, if not under the terms of the specific agreement, the selling railroad 
would have the right to seek to undo the underlying transaction, and the line would revert to the 
Class I carrier. In each individual case, someone (presumably the STB) would have to address 
who should pay the compensation. That would be reregulation. 

Moreover, complexities would abound. What should happen in cases where the short 
line was either unwilling or unable to pay? What should happen in cases where neither the Class 
I seller nor the non-Class 1 buyer was the one seeking nullification of the interchange 
commitment? How could adequate compensation be set in the many cases in which a non-Class 
I lessee never paid any rent for the line? 

Interchange commitments are not anti-competitive. They have made a substantial 
contribution to the development of the U.S. shortline railroad industry and to more productive 
and cost-effective freight rail service in our nation. 

3. Reciprocal Switching (Section 1041 

In simplified terms, “reciprocal switching” refers to the transfer of traffic from one 
railroad’s system to another. For example, in Figure 3, traffic carried by RR 2 but destined for 
Shipper 1, 2, or 3 could be “switched” to RR 1 at point B and then carried by RR 1 to its final 
destination. 
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Under Section 1 1 102(c) of Title 49 of the 
U.S. Code as currently written, the STB “may 
require” rail carriers to enter into reciprocal 
switching agreements if the Board finds it 
“practicable and in the public interest, or where 
such agreements are necessary to provide 
competitive rail service.” Section 104 of H.R. 2125 
would change “may require” to “shall require.” 

Although fees associated with reciprocal switching 
are usually privately negotiated by the railroads involved, Section 104 directs the STB to 
establish conditions and compensation for reciprocal switching if the railroads involved don’t 
agree on them. 

In addition, the STB, and the Interstate Commerce Commission before it, have 
consistently required a finding of anti-competitive conduct by a railroad before they granted 
reciprocal switching. Section 104 of H.R. 2125, though, explicitly prohibits the STB from 
requiring evidence of anti-competitive conduct before granting reciprocal switching. 

The STB has granted switching agreements as a condition of approving a merger or 
other transaction in order to remedy potential anti-competitive impacts of the transaction, but this 
conditioning power has not been used to manufacture rail-to-rail competition where it did not 
previously exist. But that’s what Section 104 of H.R. 2125 would do, and that is reregulation. 

Access to rail service per se for a shipper is not the issue here. As noted earlier, if it is 
necessary for more than one railroad to participate in a movement in order to move freight from 
its origin to its final destination, the railroads must agree to interchange that freight. In Figure 3, 
if the only way for Shipper 1 in the terminal area to ship or receive freight is to have RR 1 and 
RR 2 interchange it, then the two railroads must do so. 

The main problem with a switching mandate comes into play in cases where the track 
between the final destination and the interchange point is, in effect, a “bottleneck segment.” In 
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these cases, under existing regulations, RR 1 can serve the shipper in the terminal area entirely 
by itself, or, if it chooses to, it can switch the traffic with RR 2. By mandating that the STB must 
order a railroad to switch traffic with another carrier. Section 1 04 would, in effect, overturn 
existing bottleneck policy when the bottleneck segment was near a terminal area. How near it 
would have to be is not clear, because under H.R. 2125 and existing regulations there are no 
clear limits as to how far outside an area switching could be ordered. Nor does H.R. 2125 limit 
reciprocal switching to “captive” shippers. Under the bill, a shipper paying a rate of, say, 120 
percent of variable costs that uses trucks for 90 percent of its transportation could still seek it. 

Consequently, all of the problems discussed above regarding overturning existing 
bottleneck policy would apply here as well. 

Moreover, eliminating the need to demonstrate anti-competitive conduct could be 
interpreted as mandating switching whenever it was operationally feasible, under rates and 
conditions set by the STB. As with the bottleneck provision, it would use manufactured rail-to- 
rail competition to induce lower rail rates, and these rates would not be sustainable in the long 
term. Railroads would lose revenue they need to justify investment, including in and around 
terminal areas. Ultimately, disinvestment in these areas would occur. 

Meanwhile, the STB could be inundated with requests from shippers to mandate 
switching. The STB would need to step in to resolve myriad disputes covering priorities for use 
of track, operating conditions, and a host of other issues. Complex, lengthy, and costly disputes 
would be inevitable as government interference replaced direct negotiation among railroads and 
shippers and between railroads, 

4. “Areas of Inadequate Rail Competition” (Section 1051 

Section 105 of H.R. 2125 proposes that the STB designate a state or part of a state to be 
an “area of inadequate rail competition” if any of several criteria are met. One criterion is having 
shippers who pay rates with a revenue-to-variable-cost ratio of more than 1 80 percent. Another 
is having shippers who “have experienced competitive disadvantage in the marketplace or other 
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economic adversity because of high cost or poor quality of rail service.” These criteria are so 
broad and/or subjective that all or most of the country would qualify as “areas of inadequate rail 
competition.” 

After designating a state or part of a state to be an area of inadequate competition, the 
STB would have 60 days to resolve the conditions that justify the designation. To do so, the 
STB could order a number of different actions. 

For example, in these areas, the STB could order reciprocal switching (discussed above) 
as well as “terminal trackage rights beyond the limits specified in section 1 1 102(a) [of Title 49 of 
the U.S. Code].” In other words, the STB could order one railroad to allow another railroad 
access to its tracks. This provision demonstrates that Glenn English, the chairman of CURE, was 
wrong when he testified at the September 25, 2007 hearing, that “Nothing in [H.R. 2125] allows 
one railroad to operate on the tracks of another.” 

The STB currently has the authority to require terminal trackage rights if it “finds that use 
to be practicable and in the public interest without substantially impairing the ability of the rail 
carrier owning the facilities or entitled to use the facilities to handle its own business.” However, 
Section 105 expressly allows the STB to order terminal trackage rights “beyond the limits 
specified” now. This language means that the STB would, in effect, have no limits at all as to 
when and to what degree it could order terminal trackage rights. 

Moreover, by expressly prohibiting the STB from considering whether railroads engaged 
in anti-competitive conduct before ordering reciprocal switching and terminal trackage rights, 
Section 1 05 eliminates a factor the STB has long used (and properly so) to condition the use of 
these measures. 

Another action available to the STB in “areas of inadequate rail competition” is 
expedited review of whether a rate violates the prohibition against discriminatory rates. Under 
existing law, “a rail carrier engages in unreasonable discrimination when it charges or receives 
from a person a different compensation for a service rendered, or to be rendered, in 
transportation the rail carrier may perform ... than it charges or receives from another person for 
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performing a like and contemporaneous service in the transportation of a like kind of traffic 
under substantially similar circumstances.” 

Today, this prohibition does not apply to (among others) rates applicable to different 
routes. However, under Section 105 of H.R. 2125, a review of whether unreasonable rate dis- 
crimination occurred could include a comparison of the rates charged for moving similar traffic 
over different routes. The STB could then force railroads to charge the same amount for move- 
ments of like commodities over different routes. That is reregulation. Since the average RA^C 
ratio for highly-competitive traffic is 1 1 1 percent, a shipper could likely find a lower rate and 
have the STB impose that rate — thereby gutting railroads’ ability to price differentially 
according to market conditions. Again, capital starvation and disinvestment would be inevitable. 

5. “Obligation to Serve” (Section 202) 

Section 1 1 101(a) of Title 49 of the U.S. Code establishes railroads’ common carrier 
obligation. It reads: “A rail carrier providing transportation or service subject to the Jurisdiction 
of the Board under this part shall provide the transportation or service on reasonable request,” 
Section 202 of H.R. 2125 would append the following sentence to the end of Section 1 1101(a); 
“The transportation provided shall be reliable and efficient,” Section 202 thus creates an 
“obligation to serve” on railroads. 

At first glance. Section 202 of H.R. 2125 might seem reasonable. Who could be against 
reliable and efficient service? The problem is that proposals to impose an “obligation to serve” 
on railroads are disingenuous because they commit railroads to meeting high service and 
reliability standards, but impose no obligation on shippers to pay for the assets that railroads 
need to meet those standards. 

Railroads and their customers do their best to forecast future demand to help ensure that 
railroads have enough assets to handle the traffic they are called upon to haul. Over the past 
couple of years, though, demand for rail service has exceeded expectations, creating capacity 
constraints and service issues at certain junctions and on certain corridors of the rail network. 


Associaiion of American Railroads 


Page 1 4 of 22 



710 


Unforeseen events can make it far more difficult to overcome capacity constraints. The 
U.S. rail network is, in effect, a 140,000-miie outdoor assembly line: bad weather, accidents, and 
other unexpected problems — including many events over which railroads have little or no 
control, such as problems at supplier and receiver facilities like mines, factories, and ports — can 
inhibit rail operations for days, weeks, or, in the worst cases, even months at a time. Seasonal 
factors can also play a role — e.g., grain harvests quickly flood the “rail pipeline.” 

When rail operations are affected by surges in traffie and/or serious unexpected 
problems, railroads may be temporarily unable to meet all shippers’ requests as quickly as they 
would like. In 2005 and into 2006, for example, not every railroad eoal customer was able to 
obtain all the coal as rapidly as it wanted, even though railroads moved more coal those years 
than ever before.^ 

Section 202 of H.R. 2125 reflects the unrealistic view that freight railroads ean and 
should always have enough assets on hand to meet every shipper’s demands, regardless of what 
problems or issues might arise. 

Proponents of this view point to electric utilities’ obligation to supply electricity to all 
customers at all times. They claim that if utilities have to operate under such an obligation, 
railroads should too. These proponents fail to consider, though, that an “obligation to serve” is 
feasible for electric utilities only because they have peak-demand capacity built into their asset 
base for ratemaking purposes. Utilities’ rates are set by regulation high enough to cover their 
costs (including the costs of peaking plants that might be used only a handful of times per year) 
and provide them a reasonable rate of return on their investments. 


As the Congressional Research Service (CRS) noted in a September 26, 2007 report, central to the coal delivery 
issue was a deliberate, long-term trend by utilities to reduce their coal stockpiles to improve financial results. As 
CRS noted, “By reducing inventories as more coal was shipped long distances from western coal mines, the power 
industry was cutting its “shock absorber” against coal supply interruptions at the same time the coal supply chain 
was getting longer and potentially more vulnerable to interruption.” 
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That’s very different from Section 202 of H.R. 2125. Section 202 is an unfunded 
mandate. It is reregulation because it would force railroads to have on hand whatever assets they 
might possibly need to overcome any potential obstacle to “reliable and efficient” service to any 
shipper (including shippers that are not “captive”), and be liable for damages associated with 
shipping delays that occur because of those obstacles.’ However, Section 202 imposes no 
obligation on rail customers (unlike the obligation utility customers have) to pay for the assets 
railroads would need to meet this obligation.* 

This is a critical point. Like most businesses, railroads build capacity for the business at 
hand or expected soon. Railroads carmot afford lots of “just-in-case” capacity, especially 
capacity that might have a useful life of many decades, because shippers are not willing to pay 
for the cost of producing and maintaining that stand-by capacity. An “obligation to serve” would 
be more likely to make rail service less reliable and less efficient for most shippers because it 
would force railroads to invest considerable sums in assets that would be idle much of the time. 

6. New Rate Reasonableness Standard (Section 302) 

Section 302 of H.R. 2125 gives the STB one year to adopt an entirely new method for 
determining the reasonableness of rail rates to replace the existing stand-alone-cost method. The 
new system is wholly undefined, except that it must be “based on the railroad’s actual costs, 
including a portion of fixed costs and an adequate return on debt and equity.” 

This provision would cast aside an economically-sound process, along with 25 years of 
accompanying rulemakings and case law, simply because proponents want to change the rules in 
their favor in order to “win” more rate cases. The legislation offers virtually no guidance on how 
the STB is to create a new methodology; provides no certainty that the new methodology would 


’ This liability for damages is implicit in H.R. 2125. It is explicit in S. 953, the companion bill to H.R. 2125. 

* In fact, as discussed herein, H.R, 2125 includes many provisions that would sharply curtail rail revenue and thus 
make “reliable and efficient” service even more difficult to achieve. 
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adhere to sound economie theory; and offers no assurances that railroads would be allowed to 
earn enough under a new methodology to fund their massive investment requirements. The only 
thing that is clear, though, is that the new methodology is intended to produce rate ceilings below 
those produced by the existing “stand-alone” principle. 

The little guidanee that Seetion 302 provides — that the new methodology be “based on 
the railroad’s actual costs” — is extremely troubling, because it appears to call for a “cost-plus” 
methodology for determining maximum allowable rail rates. Because railroads, unlike utilities, 
do not enjoy a guaranteed rate of return on their assets, “cost-plus” pricing would not, and could 
not, work in the rail context — not if railroads are to earn enough to cover the costs of their 
systems and pay for the new capacity and service improvements rail customers say they need. 

Seetion 302 is particularly urmecessary in light of the new rate reasonableness guidelines 
for small shippers and the new cost of capital guidelines recently issued by the STB, which show 
that the STB is attempting to address shipper concerns in these areas. 

7. Final Offer Arbitration (Section 304) 

Section 304 of H.R. 2125 directs that disputes between a rail shipper and a railroad that 
involves the transportation of agricultural products shall be subject, upon request by either party 
in the dispute, to mandatory “final-offer arbitration” (FOA). 

Under the bill, arbitrators’ decisions cannot be based on any method using stand-alone 
costs of a hypothetical competitor, or on any precedent involving such methods. (Since this is 
the method by which the STB has determined the reasonableness of rail rates for many years, 
this provision means that arbitrators have no precedent to rely on at all.) Arbitrators’ decisions 
may not result in a rate resulting in a revenue-to-variable cost ratio less than 1 80 percent. 
Arbitrators must consider rates or charges for the transportation of similar goods under similar 
circumstances where there is effective competition. 

Section 304 is problematic in a number of ways: 

• An arbitrator’s decision could be completely subjective, totally divorced from 
sound economic principles and regulatory precedent. This would be 
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objectionable under any circumstance, but especially in rail rate disputes where 
millions of dollars could separate “final offers.” 

• Arbitrators would have to base rate decisions on rates paid for comparable 
shipments by rail customers in the most competitive markets, which by definition 
have lower rates. FOA would thus potentially eliminate railroads’ high-margin 
traffic. H.R. 2125’s requirement that arbitrators not order a rate creating an R/VC 
of less than 180 percent would be of little comfort. In effect, an IWC of 180 
could become both a floor and a ceiling for rate cases brought to an arbitrator. 
Effectively capping rail rates in this way would doom railroads to a perpetual 
inability to cover their costs. 

• FOA would be available to all agricultural shippers, regardless of their 
competitive options. This casts aside a fundamental tenet of the economics of 
competition: where competition exists, there should be no regulatory intervention. 
As is the case with other provisions of H.R. 2125, FOA would also be available to 
shippers that are in far better financial condition than railroads. 

• Railroads know of no other case in which private-sector companies are forced by 
the federal government to use binding arbitration to resolve price or service 
disputes with their private-sector customers. It is no more valid for the 
government to force binding arbitration on railroads than it is to force it on 
chemical companies, plumbers, supermarkets, doctors, or any other business. 
Indeed, proponents of mandatory FOA for railroads would never voluntarily 
accept it for their own businesses. 

Today, railroads and shippers can (and sometimes do) voluntarily agree to use binding 
arbitration if both parties deem it desirable. There is a huge difference, however, between the 
voluntary use of binding arbitration and a mandate forced on private industry (even worse, on 
just one private industry) by the government. This would be reregulation. 

Does H.R. 2125 Cap Rail Rates? 

H.R. 2 125 does not directly limit rail rates to so many cents per ton-mile, but the 
legislation caps rates just the same. In fact, some provisions effectively cap rail rates at 180 
percent of variable costs for some shipments. 

The whole purpose of H.R. 2125 is to use the power of government to force railroads to 
charge lower rates, and it does so in a variety of ways. For example: 

• Section 1 02 overturning existing rail “bottleneck” policy would have the effect of 

capping the rate for a typically small part of a through movement at stand-alone cost and 

the rate for the rest of the movement at a much lower level. 
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• Like Section 1 02, Section 1 04, which orders the STB to grant reciprocal switching, 
would artificially manufacture rail-to-rail competition. This too would reduce the amount 
of high-margin traffic and effectively cap rates for affected shippers. 

• Section 304, which mandates final offer arbitration, directs arbitrators to base rate 
decisions in many cases on rates paid by rail customers in highly -competitive markets. 

By definition, these markets have the lowest rates — most likely at a level where the 
R/VC ratio is well under 180 percent. Because arbitrators could not order rates with an 
IWC ratio less than 180 percent, 180 percent would likely serve as both a floor and a 
ceiling. As noted by William Reimicke at the September 25, 2007 hearing, a cap of 180 
percent on movements that have fewer competitive options is not sufficient to provide 
funds for a healthy rail network.’ 

• Similarly, rates paid by rail shippers in “areas of inadequate rail competition” (Section 
105) would be based on (in other words, capped by) rates paid by customers in highly 
competitive markets. Again, these rates are likely to produce an RWC of well under 180 
percent. Although this provision of H.R. 2125 prohibits the STB from requiring rates 
lower than those necessary to yield recovery of 1 80 percent of variable costs, 1 80 percent 
would again likely serve as a floor and a ceiling in many cases. 

What the Staggers Act Was All About 

Proposed changes in the current railroad regulatory regime, including H.R. 2125, are 
based on a fundamental misrepresentation of what the Staggers Act was all about. 

First, nothing in the Staggers Act is meant to imply that the only competitive force that 
matters is rail-to-rail competition, that service to a shipper by a single railroad is equivalent to 
monopoly power, and that all rail shippers therefore have a right to service by more than one 
railroad. Rather, Staggers was premised on the understanding that the market — not regulatory 
or legislative dictates — would determine which markets have sufficient demand to sustain 
multiple railroads and which do not. Staggers encourages the creation of additional competition 
through private investment and initiative, but it does not seek to artificially manufacture 
additional competition through govenunental intervention. 


^ Statements by proponents of H.R. 2125 make clear that capping rates at an R/VC ratio of 180 percent is a goal. 

For example, at the September 25 hearing, Glenn English of CURE said that, “Anything above 180 percent ought to 
be looked at by somebody, because the chances are pretty good that that’s abusive.” Another witness called a ratio 
of more than 1 80 percent to be a “zone of unreasonableness.” 
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Second, Staggers did not bestow on railroads a special public service obligation, verging 
on the governmental, to subsidize other businesses, compensate for regional disadvantages or 
characteristics, or serve as the instrument for advancing local objectives or special interests at the 
railroads’ expense. 

Third, Staggers was not meant to force a railroad to price one shipper’s movements at the 
same rate as another shipper’s movements, or to cap rates at some percentage of variable costs. 
Instead, the fundamental economic principle underlying Staggers is that users of the nation’s rail 
network should pay for that use in accordance with their demand for rail. The Staggers Act 
recognized that only by pricing in accordance with the varying demands for rail service (with 
reasonable regulatory protections against urueasonable rates) can railroads efficiently recover all 
of their costs, serve the largest number of rail customers, and maintain the viability of the 
nation’s rail system. Differential pricing benefits all shippers, because lower prices to some 
shippers generate revenue which otherwise would have to be raised from those with the strongest 
demand for rail transportation. The unavoidable truth is that in order to expand infrastructure 
and service, railroads must — like every other business in a free market economy — obtain from 
their customers the resources necessary to support the growth their customers want and need. 

Fourth, Staggers was not meant to be a vehicle through which one railroad could be 
ordered to make its facilities available for use by another railroad. Under current regulation, 
unless a railroad is found to have engaged in anti-competitive conduct, it is allowed to determine 
for itself how to utilize its assets. The experience prior to Staggers, when regulators again and 
again deemed their judgment superior to that of rail management in the allocation of rail assets 
— with dismal results — certainly should not be repeated. 

Fifth, Staggers was not intended to prevent railroads from engaging in practices that 
improve efficiency, or from offering incentives to shippers that make efficiency improvements 
themselves. Thus, for example, railroads typically offer shippers incentives (in the form of lower 
rates) to move their product in larger and more efficient shipments. The lower rates, which 
reflect railroads’ cost savings, result in more efficient movements and increased competitiveness 
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in the marketplace. Under this system, the market — not railroads — decides whether 
investments in facilities designed to handle more efficient shipments are appropriate. 

Sixth, nothing in the Staggers Act supports efforts to cast aside the fundamental tenet of 
the economics of competition that says that where competition exists, there should he no 
regulatory intervention. Because the vast majority of rail freight movements are subject to a 
wide array of competitive forces — including product and geographic competition, competition 
from trucks and harges, countervailing power, and technological or structural changes — the vast 
majority of rail movements should likewise be free of governmental oversight. Proposals like 
those in H.R. 2125 would unjustifiably subject huge swaths of rail traffic to governmental 
oversight, including traffic that could not reasonably be described as “captive.” 

Finally, Staggers has provided, and the ICC and STB have implemented, remedies to 
protect shippers from abuse of market power or anti-competitive behavior. But Staggers was not 
designed to allow those unhappy with either the rates they are charged or STB decisions in rate 
cases to simply abandon the use of sound economic principles as a basis for rate decisions or to 
ignore the fundamental principle that railroads need to earn sustainable revenues. 

Conclusion 

The partial deregulation of U.S. freight railroads brought about by the Staggers Act has 
worked. Railroads have been able to reinvest hundreds of billions of dollars in productive rail 
infrastructure and equipment, provide better service, raise traffic volumes, dramatically increase 
productivity, improve profitability, and improve safety — while at the same time sharply 
lowering average rates for shippers. H.R. 2125 would threaten all of these gains. It would 
severely harm rail service, the shippers that rely on that service, and the national economy. 

The current system of rail regulation allows shippers to pay the lowest possible rate 
consistent with a privately-owned rail system. It makes no sense to destroy the best freight rail 
system the world has ever seen in order to move toward a discredited system that failed in the 
past and would fail again in the future. 
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Appendix 1: Why Reversing Existing Bottieneck Policy Wouid Lead to a Huge Revenue Loss for 
Railroads 

Consider a simplified example in which RR I’s fixed and common costs are $79, 
including $ 1 6 from A-B and $63 from B-C (see Figure 4). Assume variable costs are $20 from 
A-B and $80 from B-C. Assume RR 1 
charges $179 to move traffic from A-C, 

In doing so, it covers the $79 in fixed and 
common costs and the $100 in variable 
costs for the entire route. The rate RR 1 
charges for the move from A to C is 
automatically considered reasonable 
under existing STB maximum rate 
regulations, since the revenue-to-variable 
cost ratio (IWC) for the traffic is less 
than 180 percent. 

Now, suppose bottleneck policy is 
changed. Upon shipper request, RR 1 
must hand off traffic moving from A-C to 
RR 2 at B, and the rate RR 1 can charge 
for A-B is based solely on the costs 
associated with the A-B segment. 

To achieve an IWC of 180 percent for A-B, RR 1 could charge no more than $36 (see 
Figure 5). Meanwhile, competition 
between RR 1 and RR 2 would drive 
down the rate for B-C to a level near 
variable costs. Assume RR 1 retains the 
traffic, but can charge no more than $90 
from B-C — otherwise the shipper would 
use RR 2. (At a rate of $90, RR 1 gets at 
least something to help cover its fixed 
costs from B-C, which is better than the 
zero dollars it would receive if RR 2 got 
the traffic.) Under this scenario, RR I’s 
rate would be $36 from A-B and $90 
from B-C, or $126 total. At this rate, 
only $126 of RR I’s total costs of $179 
would be covered, leaving a $53 shortfall. 

This is a hypothetical example, 
but in the real world a similar process 
would play out countless times, resulting in the loss of up to several billions of dollars in revenue 
each year from a rail industry that even in recent years, when traffic levels have been at record 
highs, has been no better than average among all industries in terms of profitability. 


ft Sc:»rlaiSD 

Policy 


i I - K 


RR ‘ R -n C 


«» XryYh 





Association of American Railroads 


Page 22 of 22 



718 

Statement of David McGregor, Senior Vice President 
NAFTA Logistics, BASF Corporation 


In Support of 
H.R. 2125 

The Rail Competition and Service Improvement Act 


U.S. House of Representatives 
Committee on Transportation & Infrastructure 
September 25, 2007 



719 


□■BASF 
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Senior Vice President 


October 4, 2007 


NAFTA Logistics 


Mr. Chairman, Ranking Member Mica, and Members of the Committee: 

On behalf of BASF Corporation, I am pleased to submit this statement in support of H.R. 2125, 
the Rail Competition and Service Improvement Act, and respectfully request that it be made part 
of the record of the Transportation & Infrastructure Committee’s September 25th hearing. BASF 
is grateful for your leadership on the matter of rail reform, Mr, Chairman, and we look fonrvard to 
working with you to pass H.R. 2125. 

My name is David McGregor, senior vice president of North American logistics for BASF 
Corporation, headquartered in Florham Park, N.J. At BASF, I have full oversight for all modes 
of transportation, all warehousing, and all distribution activities. It is from this vantage that I 
recognize rail to be one of the safest and most efficient means of freight transportation, critical 
to both our nation's infrastructure, and our ability to compete on a global landscape. 
Simultaneously however, I have growing concern with the regulatory shortcomings and 
deteriorating competitive environment of the railroads. Of specific issue, are the abusive rate 
and service practices, and more importantly, the ineffectiveness of the agency charged with 
their oversight, the Surface Transportation Board (STB). 
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About BASF’s Rail Operations 

As one of the largest chemical companies in North America, BASF is a responsible producer of 
materials for a variety of industries. With over 16,000 employees and nearly 50 U.S. production 
sites, we help make products better. We provide catalysts to vehicle manufacturers, ensuring 
trucks, buses, and automobiles run as clean as possible. We maximize home energy efficiency 
with formaldehyde-free insulating products. Our dispersions serve as the frame for water-based 
paint and coating products. The concrete additives we produce help expand the life of highway 
bridge decking by up to 25 years. With the highest emphasis on safety, we ship 40,000 rail cars 
a year to move these building blocks to market, at a cost exceeding $125 million. 

Rate and Service Abuses 

I would first like to address rate and service abuses by the railroads. On this subject, the 
Association of American Railroads (AAR) continually references declining average rail rates. 
This may be true in some instances, but it does not provide the entire story, The truth is, 
industry average rate history has little relevance to our shipments. BASF, like thousands of 
other rail shippers, is captive to a railroad monopoly at a significant portion of our sites. Our rail 
rate escalation history at these sites, which account for over half of our U.S. production, 
significantly exceeds the AAR’s referenced declining average. As a result of these rate 
pressures, BASF has lost business to foreign competitors, who by the good fortune of their 
geography escape these monopolistic penalties. These losses not only refer to missed export 
opportunities, but more recently, even domestic business lost to foreign competition that are 
able to import material to our shore cheaper than we can move it over the U.S. rail network. 

The August 15, 2007 U.S. Government Accountability Office (GAO) freight railroad update lends 
further credence to these conclusions, referencing that industry-wide, “traffic traveling 
substantially over the threshold for rate relief has increased, continuing a general upward trend 
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since 1985.”' This data represents that in recent years, over 150 million annual tons 
(approximately 1 ,5 million rail car loads) travel at these excessive rate levels.^ The GAO report 
further highlights that between 2004 and 2005, the latest full year of data available, the railroad 
industry's “miscellaneous revenue" category, which includes fuel surcharge assessments, 
tripled from $633 million to $1.7 billion.^ 


Specific BASF Examples 

Let me give you some BASF specific information. We have documented instances where 
freight moving from a BASF site that is captive to only one railroad monopoly, experiences 
average rate premiums of 50% over a neighboring non-captive site. A member of our own 
logistics team, with previous employment experience in pricing and operations at two of the 
large Class 1 railroads, confirms this is not an uncommon practice. In a very recent example of 
abusive railroad rate practices, consider the "take-it or leave-it” offer detailed below (Table 1). 
These are actual per-car rate offers, involving traffic where BASF is captive to only one railroad 
monopoly, including commodities in some instances, which are prohibited from moving by truck 
as a matter of policy. You can see that on this small sample alone, BASF will be subject to rate 
increases totaling $7.9 million, and exceeding 100% on average. 


Table 1 











Total 





Old 

New 

Doiiar 

Percent 

Annual 

Additional 

Origin 


Destination 


Rate/Car 

Rate/Car 

Change 

change 

Loads 

Cost 

GEiSMAR 

LA 

WASHINGTON 

NJ 

$6,836 

$18,106 

$11,270 

165% 

355 

$4,000,650 

GEISMAR 

LA 

WHITESTONE 

SC 

$5,849 

$11,441 

$5,592 

96% 

322 

$1,800,624 

PLAQUEMiNE 

LA 

WHITESTONE 

sc 

$6,622 

$10,274 

$3,652 

55% 

137 

$500,324 

GEISMAR 

LA 

WYANDOTTE 

Ml 

$3,240 

$7,695 

$4,455 

138% 

93 

$414,315 

PLAQUEMINE 

LA 

WASHINGTON 

NJ 

$5,404 

$12,177 

$6,773 

125% 

124 

$839,052 

BAYPORT 

TX 

WHITESTONE 

SC 

$8,631 

$12,118 

$3,487 

40% 

108 

$376,596 









1139 

$7,932,561 


' GAO, Freight Railroads: Updated Information on Rates and Other Industry Trends, GAO-07-291R, p.8 
(Washington, D.C.; Aug. 15, 2007). 

' Id, at p.9, fig.6. 

' Id. at, p.6. 
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Surface Transportation Board Ineffectiveness 

In both statement and action, the STB repeatedly moves in tandem with the rail industry, and at 
odds with the shippers it is charged to protect. The Board’s response to the above referenced 
GAO report for example, offers nothing in terms of introspection or acceptance of even the most 
remote possibility of shortcomings, despite the GAO's specific reference to “abuse of market 
power by the railroads’’.'' Consider next the term “differential pricing", commonly and jointly 
used by the STB and the AAR. Despite the board's inference, when a railroad charges a 
premium to customers that are captive to only one railroad monopoly, it is not charging a 
"different" price, it is charging a "captive" price, a “monopoiy" price, a “punitive" price. To the 
STB this is somehow acceptable! 

The Board and AAR say that “differential" pricing, or lack of open access, is required for the 
financial well being of the industry. They argue that individual shippers must suffer against their 
marketplace competitors for the common good, in order to provide railroads adequate margin 
for their high levels of capital spending and maintenance. In 2006, BASF’s North American 
capital and maintenance spending totaled $944 million, 2007 spending is projected at $1.1 
billion. I ask this distinguished committee, why do the railroads require regulatory subsidies to 
fund similar capital and maintenance spending levels that BASF funds through the sale of its 
products and services under free market conditions? 

Open access is a key provision of HR. 2125. Standing with the STB, the AAR says that 
Canadian-style rail regulation, which includes open access interswitching provisions that would 
allow captive shippers access to a second local railroad, would not work in the United States. 


'' Id, at p.lO. 
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They say that interswitching rates are too low to allow for full cost recovery, and therefore would 
inhibit the pace of rail investment.® The performance of the Canadian National Railroad, similar 
in size to its American peers, ampiy challenges such a conclusion. Operating under these very 
open access constraints, the Canadian National not only thrives, but is the most profitable 
railroad in North America, and very adequately funds its capital and maintenance requirements. 

Through a recent opportunity which allowed us access to two competing Class 1 railroads, 
BASF can offer further evidence of the viability of the concept of open access. The origin of the 
movement in question is jointly accessible by railroad A and railroad B (Table 2), both having 
tracks into the site. The destination is served by the tracks of only railroad A, while railroad B's 
tracks are located just a few miles away. For a reciprocal switch charge of $582, paid by B to A 
however, railroad A will move railcars those remaining few miles for railroad B, allowing railroad 
B to effectively access the destination and compete for the business. This open access 
arrangement, which exists in perhaps 30-50% of the U.S. rail base, is identical in theory to the 
Canadian model. In our example, railroad B under-bid railroad A's rate offer by 35%, willingly, 
and despite the additional reciprocal switch cost that railroad B incurred and railroad A did not. 
This demonstrates that the Canadian model of open access does indeed work in the U.S. today, 
and that with the establishment of reasonable and sustainable interswitching rates, it can 
continue to work and even thrive, on the expanded basis prescribed by H.R. 2125, 


® AAR, The Imposition of Canadian-Style Rail Regulation in the United States, Policy and Economics Department, 
p.3 fwww.aar.org : June 2007). 
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Let me address the inadequacies of specific STB actions. Consider the Board's January 2007 
ruling on unfair railroad fuel surcharges practices amounting to a $6,4 billion overcharge to their 
customers.® 

First, despite the fact that Congress explicitly states, "it is the policy of the United States 
Government to encourage honest and efficient management of railroads,”^ the STB took no 
action on this fuel scheme for a full three years after the railroads initiated it. The Board then 
dedicated considerable time and effort debating its jurisdiction to even consider the issue. This 
predisposition toward inaction and great care repeatedly exercised to avoid perception of 
exceeding procedural jurisdiction, lends itself to the consistent benefit of the railroads and to the 
consistent detriment of shippers. 

Once the Board conceded that it’s office, not another, was the appropriate body to review this 
railroad matter, only disappointment followed in the form of an ineffective decision, with 
astonishing failings highlighted by the following: 


® Rail Fuel Surcharges, STB Ex. Parte No. 66] (STB served Jan. 26, 2007). 
’49U.S.C. 10101. 
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a. The Board recommended, but failed to mandate , the use of a consistent fuel index 
across railroads. In the words of dissenting Board Vice Chairman Buttrey, “the use of a 
single well recognized index would make fuel surcharges more transparent to the 
shipping community, the public, and the STB, and to impose reporting requirements 
without mandating a specific index seriously undercuts the effectiveness of that 
reporting.”® 

b. The Board failed to prescribe a consistent, best practice methodology, or peg/base level 
across carriers. This means one railroad can continue to charge fuel based on mileage, 
another on ton mileage, and another by railcar weight. Some may set the peg/base level 
at a WTI $64 barrel level, others at WTI $26, or any other unlimited combination of 
methodologies and peg/base levels. Beyond transparency concerns highlighted by Vice 
Chairman Buttrey, this great shortcoming clearly increases the administrative burden for 
shippers, and more importantly, increases the likelihood of continued carrier 
manipulation, such as the post-decision increase to base freight rates that several 
carriers applied on April 26 2007, offsetting the reduction in fuel surcharge revenues in 
full. While astonishing to many, this is not surprising under current Board oversight. 

c. The Board prescribed that a quarterly report must be provided from each class 1 carrier 
regarding total fuel expenditures and consumption, keeping the report narrow “to avoid 
the regulatory burden."® Such narrow reporting is nearly useless toward achieving the 
end of ensuring honest and efficient management of railroads, and without some 
broader level of reporting, it is impossible to determine if rail shippers continue to be 
exploited on an individual basis. Clearly, after exposing an exploitive practice, the 
regulatory burden should not be the height of concern. 

® Rail Fuel Surcharges, supra note 6. 

’Id.. 
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Referring back to the $7.9 million rate increase detailed in Table 1, BASF has concluded that for 
the time being, filing an STB rate case, with historic average cost and duration of $3 million and 
3 years, is not a worthwhile effort. The current process simply does not provide the shipping 
community with a meaningful remedy or relief. The Board’s most recent decision on September 
7, 2007 which favored the railroad over Basin Electric Corp. despite a 100% rate increase, 
certainly offers little help.^° The Board is now considering a railroad's latest request to dismiss 
DuPont's recent filing, arguing that “rate cases involving hazardous materials should not be 
determined under a methodology that is less rigorous than a stand-alone cost analysis.”''' Only 
time will tell if the STB will accept this argument, allowing the railroad to change the rules in the 
middle of the game. Given these actions and decisions, we are left with the unfortunate opinion 
that in today’s regulatory environment, a rate case filing with the STB offers no value to the 
shipping community. 

H.R. 2125 is the Answer 

The AAR will probably teil this committee to give the STB another chance, that the Board is in 
the process of re-working the rate case, and looking at a number of other important issues at 
this very moment. To that I say the Board's level of action is directly proportionate to the level of 
public outcry and potential risk to their office, nothing more. The STB acts only when no other 
alternative is available, and does so in a wholly ineffective manner. Some conclude that the 
failings I have described here are the result of an STB that operates under a bias for railroads, 
others suggest that the current statutory structure itself is to blame. Regardless of where the 


Decision in Western Fuels Association, Inc., and Basin Electric Power Cooperative v. BNSF Railway Company, 
STB NOR42088 0 (STB served Sep, 7, 2007), 

" Filing Document inE.I DuPont De Nemours and Company v, CSX Transportation, Inc., STB NOR 42100 (STB 
filed Aug. 31,2007). 
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failing resides, as currently structured, the STB is ineffective from the standpoint of America's 
shippers. 

Your bill, Mr. Chairman, H.R. 2125, would fix these problems, its open access provisions for 
example, would help eliminate the $7.9 million rate abuse detailed in Table 1, by permitting the 
STB to negotiate a practicable reciprocal switching agreement which fairly compensates the 
impacted railroad, while serving the public interest. The bill's concept of ensuring a newly pro- 
active STB would help protect rail shippers, before abuses like the fuel surcharge debacle have 
a chance to take root. Finally, its idea of improving the rate challenge process, offering shippers 
a genuine and workable relief process, would once and for all work toward reforming the STB 
into the effective body the Congress and the STB’s predecessor, the Interstate Commerce 
Commission, had envisioned. 

Conclusion 

On behalf of BASF Corporation, 1 respectfully urge this committee to undertake the necessary 
actions to implement reform as quickly as possible, and to report H.R. 2125 to the floor of the 
House of Representatives for passage. Thank you for your consideration. 


~ 

David J. McGregor 

Senior Vice President - NAFTA Logistics 
BASF Corporation 
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Minnesota Municipal Utilities Association 


STATEMENT FOR THE RECORD 
MINNESOTA MUNICIPAL UTILITIES ASSOCIATION 

U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE 

HEARING ON RAIL COMPETITION AND SERVICE 
SEPTEMBER 25, 2007 


On behalf of the Minnesota Municipal Utilities Association (MMUA) wc are writing to 
express our strong support for H.R. 2125, the Railroad Competition and Service 
Improvement Act of 2007. MMUA is the nonprofit corporation that represents the 
interests of the state's 126 municipal electric and 31 natural gas utilities. Railroad 
transportation is the principal method of delivering coal to the electric generation 
facilities that provide power to Minnesota municipal electric utilities and their customers. 

This heavy reliance on rail has left these utilities vulnerable to significant market power 
abuses caused by the absence of competitors in the railroad industry. Our utilities and 
other rail commodity shippers, including those who arc served by only one railroad and 
are often referred to as captive shippers, are facing significant rate increases due to the 
lack of competition in the rail industry. 

Our experience with the railroads has not been favorable. In the current consolidated 
railroad industry - an industry that provides limited or no options for competition — we 
find that we are in a "take it or leave it” situation. Our railroad carrier dictates to us. 
without meaningful negotiation, the price and terms of our transportation. Not 
surprisingly, the price of rail transportation has been escalating at alarming rates while 
the reliability of sei'viec has been declining. Meanwhile, wc recognize that the railroad 
industry is experiencing record profits and has become a darling of Wall Street. 

Unfortunately, rail shippers and customers have nowhere to turn. For everyone but the 
railroads, our nation's rail system is broken: it is unresponsive and unaccountable, 
indeed, the federal agency charged with "regulating” the industry, the Surface 
1 ransportation Board (STB), is wholly inadequate and ineffective. While the STB is 
supposed to mediate rate disputes between shippers and the railroads, the process Itself is 
thoroughly skewed toward the railroads Uiemsclves. 

For example, simple tiling fees paid by customers at the STB continue to increase. 

Today an initial filing fee at STB is approximately $140,000, yet it costs only $350 to 
make a similar filing in federal district court. If the initial filing fee is not enough to 
dissuade a shipper for even contemplating action at STB, pursuing a rate case typically 
costs over $3 million and takes three years. 


3025 Harbor Lane North ■ Suite 400 • Plymouth, MN 55447-5142 • 763.551.1230 • 800.422,0119 (MN) • Fax 763.551.0459 • www.mmua.org 
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Further, the burden of proof rests with the shippers and customers, who in order to obtain 
rate relief must prove that they can build and operate their own railroad for less than they 
are currently being charged by the railroad. The requirement to build this “fictitious” rail 
system is laughable and unwarranted, but obviously serious enough to deter even the 
most determined customers from seeking relief at STB. Understandably, rail customers 
are often reluctant to file their eomplaints at STB. One year ago the Government 
Accountability Office agreed with this assessment, declaring that the rate complaint 
process at STB remains largely inaccessible to rail customers, even as the number of 
shippers eligible for relief has more than doubled in some areas of the country. 

There are a number of examples of the adverse impact caused by the lack of railroad 
competition on Minnesota’s municipal electric utilities. 

Ribbing and Virginia 

Ribbing and Virginia, two small communities located on Minnesota’s Iron Range, enjoy 
the benefits of owning and operating their own municipal electric utilities. 

Unfortunately, both communities have been forced to give up their rail service - they 
now resort to trucking their coal from Superior, Wisconsin to their respective towns to 
fuel small coal plants rather than deal with prohibitive costs of rail transport. The 
Virginia Department of Public Utilities, for example, now pays upwards of $44 per ton of 
coal, but only $9 is for the coal itself. The remaining $35 covers the costs of 
transportation. 

Willmar 

The city of Willmar and Willmar Municipal Utilities were informed that a new coal and 
transportation agreement between the city and the railroad would result in a 39 percent 
rate increase - and that this offer was non-negotiable. 

Willmar is located on a BNSF Railway Company line approximately 100 miles west of 
the Minneapolis-St. Paul metropolitan area. Willmar has a local BNSF facility that 
provides rail services for a number of businesses in the local area, as well as providing 
for rail traffic that flows east/west through the city. The Willmar Municipal Utilities 
(WMU) serves about 9,000 electric customers and about 285 district heating customers. 

In addition to local generation, WMU has long-term power supply contracts in place that 
rely on coal as the fuel to assure our customers of an adequate supply of energy at a 
reasonable cost. 

The Willmar municipal utility has a long history of local generation that relies on coal as 
its primary fuel. The local power plant is a co-generation facility that produces both 
electric and heat service from the same combustion process. Willmar believes that using 
coal as their fuel gives them access to a domestic fuel that has a projected ample supply 
for many years to come. 


2 
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Toward the end of 2005, which represented the last year of a two-year coal and 
transportation agreement, Willmar was informed by their local BNSF coal company 
representative that, upon renewal of the eoal and transportation agreement, the costs 
would increase substantially. Willmar immediately attempted to negotiate the prices and 
other terms in the proposed agreement, but was told that there would be no negotiations 
and that Willmar could take it or face termination of eurrent coal deliveries. This 
amounted to a 39 percent inerease, the eost of renewing the eoal and transportation 
agreement for another two years (2006 and 2007). This increase has placed tremendous 
pressure on the Willmar Munieipal Utility to increase electric rates charged to its 
customers. 

SMMPA 

Southern Minnesota Municipal Power Agency (SMMPA), the joint action agency that 
supplies wholesale power to several Minnesota municipal utilities, has also experienced 
poor service and rising costs at the hands of the railroads. SMMPA is co-owner of a 
large coal-fired power plant near Becker; they buy their coal from a Montana mine 
through the Western Fuels Association. Recently they were informed by BNSF officials 
that their coal transportation rates would increase 55 percent. 

Laramie River Station 

The Laramie River Station (LRS) is a large, 1500-megawatt coal-fired power plant 
located near Wheatland, Wyoming. Major owners of the plant include Basin Electric 
Power Cooperative, which operates the plant for its not-for-profit partners, and Missouri 
River Energy Services, which provides power to several western Minnesota communities. 
On average, the plant, which consists of three major turbines, uses 24,000 tons of coal per 
day. 

The last generating unit at Laramie was built in 1982. Rail service to the plant from the 
Powder River Basin coal mines has always been provided by BNSF, the only railroad to 
serve LRS - there are no other transportation options. When the rail transportation 
contract expired in 2004, BNSF announced dramatic rate increases - amounting to $1 
billion in rate increases over the next 20 years, the largest increases STB has ever seen. 
There was little choice; seeking relief from STB was necessary. 

The Laramie River Station rate relief case, filed by Basin Electric and Western Fuels 
Association, unfortunately represents a classic case of why the STB needs reform. After 
three years and after spending millions of dollars, the petitioners got their answer: the 
STB declared the proposed rate increases were not unreasonable, denying any rate relief 
STB did, however, give them another 30 days to revise their final comments. Adding 
insult to injury, the STB altered their own practices, issuing a new rulemaking in the 
middle of the proceeding, claiming the new rules could improve the rate review process. 
But the new rules proved prejudicial to the case, with STB admitting as much in its final 
decision. 


3 
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Summary 

We believe federal legislation is necessary to address several of these concerns. We 
understand that H.R. 2125 will increase competition in the rail industry, improve the 
regulatory process for ensuring reasonable rates where we do not have access to 
competition, and make the Surface Transportation Board more pro-active in its oversight 
of the railroad industry. These improvements in the current process would be extremely 
important to our customers. We believe that these changes will lead to the type of 
competitive railroad industry Congress intended when it adopted the Staggers Rail Act of 
1980. 


4 
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Hearing to Review Rail Competition and Service 

House Transportation and Infrastructure Committee 
Washington, D.C. 

September 25, 2007 


The National Com Growers Association (NCGA) represents more than 32,000 members 
from 25 state associations and 22 state checkoff associations as well as the hundreds of 
thousands of growers who contribute to state checkoff programs nationwide. 

Agriculture is notorious for its uncertainty. Crops and farm income are dependent like no 
other industry on weather, politics and market trends beyond our control or ability to 
estimate. No matter the current market price, the cost to harvest and market this year’s 
crop is on the minds of all com growers, and consequently, we appreciate the House 
Transportation and Infrastructure Committee for taking a serious look at rail transportation, 
competition and service issues. 

U.S. Corn Industrt’ 

America’s com producers continue to make a significant and important contribution to our 
nation’s economy. From 2001 to 2006, the nation’s com crop has averaged 10.3 billion 
bushels resulting in an annual average farm gate value of almost $22 billion. The 
relatively stable production over the past ten years, made possible by innovation in 
production practices and technological advances, has helped ensure ample supplies of corn 
for livestock, an expanding ethanol industry, new biobased products and a host of other 
uses in the corn industry. Moreover, investments by the American taxpayer in our nation’s 
agriculture programs have helped to produce a more stable financial environment for 
production agriculture and a brighter future for our rural communities. In our view, 
reliable, abundant, affordable and safe supplies of grain for the food on our tables to the 
fuel in our cars are generating benefits many limes over for our national economy. 

Higher production yields have created back-to-back record or near record harvests, and this 
year we are on par to harvest the largest com crop in history. The U.S, Department of 
Agriculture (USDA) recently reported that com producers are expected to harvest 13.3 


NarJonai Com Growers Association • 632 Ccpi Drive • Chesterfield, MO • 6300S • (636) 733-9004 • FAX (636) 733-9(X).5 • cominfo@ncga.cnm • www.ncga com 
Waslaingron DC Office • 122 C Street NW, Suite 510 • Washington, DC • 20001-2019 • (202) 628-7(X)l • FAX (202) 628-1933 
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billion bushels (26 percent above the 2006 crop). Yields are expected to average 155.8 
bushels per acre; 6.7 bushels higher than in 2006.' 

However, agricultural trade is hypersensitive to changes in transportation cost. Frequently, 
these costs are a large portion of the delivery price, particularly for raw, unprocessed 
commodities, like bulk com. USDA research shows that nearly half the cost of U.S. grain 
at its final destination is accounted for by the cost of transportation from the farm gate to 
the final consumer. The accessibility and cost of transportation affects the ability of our 
farmers to keep and expand foreign markets. 

Exportation of excess production supports domestic grain and agricultural product prices, 
enhancing the vitality of rural economies. Yet, our competitors in South America have a 
geographic advantage over us. In the U.S., points of production and consumption often are 
separated by long disttinces. The leading Com Belt production areas are located 1 ,000 
miles or more from the ports that serve our export customers. While we have sat idle, our 
major competitors - Argentina, Brazil and China - have made investments in their 
transportation systems and are dramatically reducing their costs for moving grain. The 
leading grain producing areas in Argentina and Brazil are located within 200 miles of their 
ports - in some cases as close as 50 miles - and with significant investments in their 
transportation infrastructure, they are better able to compete in the global marketplace. As 
a result, the U.S. advantage in world grain markets has weakened. 

Growing Demand for Transportation 

The Department of Transportation's (DOT) Federal Highway Administration Office of 
Freight Management projects a 69 percent increase in freight traffic from 1 998 to 2020 for 
rail carriers.^ In many agricultural regions of the country, tmcks and barges compete with 
rail, keeping prices in check. However, barge transportation is not available to producers 
in the western Corn Belt, and truck transportation is cost-prohibitive for longer hauls to 
market. To agricultural producers located away from barge transportation, effective 
competition - including rail-to-rail competition - must be preserved and promoted. 

Rail transportation demand has been strong and has set records for several years running - 
a trend that will likely continue due to several factors including: increased demand for 
commodities due to economic expansion; increasing intermodal demand; expansion of 
international trade; increased demand for coal due to high natural gas prices; high fuel 
prices; and new hours of service regulations on the trucking industry. Railroads are also 
facing internal operational issues (congestion and labor) and retirement of their workforce 
in substantial portions. 

Compared to other commodities, com has the highest transportation requirements due to 
volume. Total shipped grain tonnages increased 63 percent in 26 years - from 242 million 


' World Agricultural Supply and Demand Estimates, Approved by the World Agricultural Outlook Board, 
United States Department of Agriculture, ISSN: 1554-9089, September 12, 2007. 

^ Department of Transportation, Federal Highway Administration, Office of Freight Management, Freight 
News: Freight Analysis Framework, October 2002. 
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tons in 1978 to 394 million tons in 2004. ^ Of that total, 61 percent was com.'* In 2004, 
rail moved 33 percent of U.S. com to export locations and 32 percent to domestic 
processors, feed lots and dairies.^ 

During the week ending September 15, 2007, U.S. railroads originated 24,582 carloads of 
grain. This is a ten percent increase over the previous week (22,271 carloads) and a 
fourteen percent increase from the same week one year ago (21,528 carloads), and an 
eleven percent increase over the 3 -year average.® 

Additionally, demand for the most fuel-efficient modes of transportation - railroads and 
waterways - will remain strong as fuel prices continue at their high levels for the 
foreseeable future. Likewise, concerns about the environment will support more 
environmentally friendly transportation - rail and waterways. 

Capacity Limits Have Led to Poor Service 

A 1998 USDA report stated that “...for the first time in a century there is too little rail 
capacity available to satisfy the demand of shippers.”’ Rail capacity concerns are not a 
new phenomenon, yet as a nation we are only now recognizing it as a problem. 

All modes of transportation are facing serious capacity constraints. The Department of 
Transportation has estimated that “by 2020 the nation’s freight tonnage is projected to 
increase nearly 70 percent” from 2003 levels, making the potential for additional problems 
in the next 15 years staggering. 

We only need to look back on 2005 as an example of the catastrophic problems created by 
a major failure of our transportation system. The history books will declare Hurricane 
Katrina as one of the worst natural disasters on record. Additionally, Hurricane Katrina 
amplified the interconnectivity of rail with barge transportation. The inability to move 
grain just as the 2005 fall harvest was underway more than proves that fewer transportation 
alternatives mean higher transportation costs as agricultural producers lost over $1 billion 
in just four months. 

There is very little slack in our nation’s transportation system, particularly in agriculture. 
According to USDA’s Agricultural Marketing Service (AMS), the number of railroad 
revenue-ton-miles increased 69 percent while route miles decreased 40 percent between 


’ Transportation of U.S. Grains, A Modal Share Analysis, 1978-2004, Prepared by Nick Marathon, Tamara 
Van Wechel, and Kimberly Vacal for the Transportation Services Branch of the Agricultural Marketing 
Service, U.S. Department of Agriculture, October 2006, 

“ Ibid. 

^ Transportation of U.S. Grains, A Modal Share Analysis, 1978-2004, Prepared by Nick Marathon, Tamara 
Van Wechel, and Kimberly Vacal for the Transportation Services Branch of the Agricultural Marketing 
Service, U.S. Department of Agriculture, October 2006. 

‘ Grain Transportation Report, Agricultural Marketing Service, U.S. Department of Agriculture September 
27, 2007 

^ Agricultural Transportation Challenges for the 21“ Century - A Framework for Discussion, The National 
Agricultural Transportation Summit, Kansas City, MO, July 27-28, 1998. 
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1 980 and 2003.* As a result, each mile of rail line handles nearly three times as much 
volume on average as in 1980. This leads to constrained rail capacity which causes 
railroads to raise prices and/or apportion capacity to those shipments that are the most 
lucrative. Thus, agricultural shippers pay more while experiencing deteriorating service. 

Various segments of the industry report complaints regarding availability of rail cars, late 
arriving cars, long cycling times and other service issues. Service predictability is a huge 
issue. Determining when rail equipment will arrive at origin for loading, when it will be 
furnished locomotive power and when it will reach destination are increasing uncertainties. 
It is common to hear reports from agricultural shippers who experience wait times for rail 
cars exceeding 30 days. In a world of “just-in-time” delivery, a 30-day wait for your 
product to be picked up is often unacceptable to your customers. 

Interestingly, the trucking and barge industry have been able to better adjust to fluctuations 
in grain movement demand. As the cost of grain transportation increases, these industries 
see that as a sign for additional short-term capacity. Under similar conditions, the rail 
industry lessens its service options available to small rural shippers.’ Shuttle trains are an 
option that moves grain efficiently. However, not all grain and grain products can be 
moved by shuttle shipments because either the volumes will not justify it or the shipping 
and receiving infrastructure cannot handle shuttles. 

While railroads continue to have a common carrier obligation under the law - meaning 
reasonable service on a reasonable request - it seems to be redefined each year as rail 
service capacity becomes more limited. For example, intermodal is the fastest growing 
sector of rail traffic and competes with grain for limited rail capacity. By October, the fall 
com harvest is in full swing. However, this is also the peak month for intermodal traffic 
with Christmas merchandise coming into the U.S. In this situation, grain does not have the 
same status as intermodal, both in the rates and the willingness to haul, which increases the 
cost of freight to grain shippers and undercuts the efficient marketing of grains. 

As price takers and not price makers, these costs come directly from a producer’s bottom 
line. We have little or no ability to influence the price received for our com and are unable 
to pass cost increases on to buyers. Higher transportation costs result in producers 
receiving lower prices for our grain, which results in reduced producer income and 
potentially reduced economic prosperity in rural areas. 

The Ethanol Dynamic 

Agricultural products, particularly with respect to biofuels, have opportunities for growth 
with new and growing markets. Since 1976, no new oil refineries have been built in the 
U.S., yet over 120 ethanol production facilities have been built during this time -- 
supplementing the gasoline market. 


* Feedstuff magazine, “In 60 Seconds" November I i, 2005. 

’ Agricultural Transportation Challenges for the 2 1“ Century - A Framework for Discussion, The National 
Agricultural Transportation Summit, Kansas City, MO, July 27-28, 1 998. 



736 


6 


As of August 29, 2007, there were 128 ethanol plants with an annual production capacity 
of 6.78 billion gallons. An additional 85 plants are under construction. The U.S. ethanol 
industry is expanding rapidly and is expected to exceed 13 billion gallons per year by early 
2009. 

Our ability to take advantage of these opportunities will be severely constrained if 
transportation capacity is not available. Currently, ethanol production is centered in the 
Midwest but 80 percent of the population, and therefore the ethanol demand, lives along 
the coastlines. Rail was the primary mode of transportation for ethanol in 2005, shipping 
approximately 60 percent of ethanol production (or 2.9 billion gallons). Rail freight is 
expected to increase from 1,879 million tons in 2002 to 3,525 million tons by 2035 - 
approximately an 88 percent increase even before ethanol production expansion is 
considered." 

Com growers are very concerned that the current rail infrastructure appears ill-equipped to 
handle the potential volume increases expected to be generated by ethanol and its co- 
products. When ethanol production reaches 13 billion gallons, demand for rail 
transportation of ethanol could grow to an estimated 245,000 total ethanol carloads per 
year - three times the amount of ethanol shipped in 2005.'^ 

With little excess capacity, all modes of transportation become hyper-sensitive to sudden 
changes in transportation demand and distribution patterns. Issues that could impact rail 
network performance include: potential shifts in grain rail transportation, location and 
demand changes from terminal markets, increased transportation demand for agricultural 
inputs, and volumetric increases of dried distillers grains (an ethanol co-product). As 
ethanol production expands, the consequences of these changes over a relatively short 
period could result in disruptions to rail service. 

Increasing Rail Rates and Small Rate Case Challenges 

Without question, the Staggers Act allowed a floundering rail industry to dig its way out of 
debt while preserving rail service to many shippers that otherwise would have lost access. 
The agriculture industry depends heavily on a strong and financially viable railroad 
system. Likewise, the availability of rail transportation at a fair price is critically important 
to com growers. Unfortunately, rates have not declined uniformly since enactment of the 
Staggers Act and captive shippers are paying significantly higher rates than those with 
access to competition. 


Ethanol Transportation Backgrounder: Expansion of U.S. Corn-based Ethanol from the Agricultural 
Transportation Perspective. Transportation Services Branch, Transportation and Marketing Programs, 
Agricultural Marketing Service, U.S. Department of Agriculture, September 2007. 

" U.S. Department of Transportation, Federal Highway Administration, Office of Freight Management and 
Operations, Freight Analysis Framework, 2006. 

Statement of Bruce 1. Knight, Under Secretary, Marketing and Regulatory Programs, U.S. Department of 
Agriculture, before the Surface Transportation Board, STB Ex Parte No. 672, Rail Transportation of 
Resources Critical to the Nation’s Energy Supply, July 12, 2007. 
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Agricultural products have been subjected to an increasing number of double-digit rate 
increases in the past few years, which magnifies the need for agricultural shippers to have 
access to an expeditious, eost-effective and fair regulatory proeess for ehallenging 
unreasonable rates. In a 2006 study, the Government Accountability Office (GAO) found 
that the increases that have characterized rail rates for agricultural products since 1985 
were atypical from the rate reductions that have occurred for coal, motor vehicles and other 
non-agricultural shipments. The GAO study, updated in 2007, found that the greatest 
inereases in the percentage of rail tonnage shipped at rates exceeding 300 pereent of a 
railroad’s revenue-to-variable cost were occurring in rural areas where grain shipments are 
prevalent.'^ 

Industry experts have stated that current and expected future demands on railroads, 
capacity constraints and greatly increased fuel costs give railroads even more reason to 
increase rates. For these reasons, com growers participated in two joint-filings with 
respeet to the STB’s small rate case proposals.''* 

The STB issued new simplified rate guidelines in September 2007, modifying its 
procedures for small rail rate cases. The STB retained its proposed three-tiered approach 
for small, medium and large rail rate cases. The Stand-Alone Cost (SAC) methodology, 
which continues to be the Board’s preferred approach, will apply to large rate cases of the 
type normally involving coal shipments. The Board has adopted, with some modifications, 
its proposal for a new Simplified-SAC for medium rate cases- an approach that is still very 
unworkable. Finally, the Board has retained a modified version of its three-benchmark 
approach for small cases. 

Although the new rules are now in effect, we are digesting their implications and 
considering a petition to reconsider several of the decisions made that are either 
unfavorable for smaller shippers or unnecessarily complicated, 

Even the STB’s own proposal states that regulatory relief to challenge unreasonable rail 
rates would be limited to a small percentage of a carrier’s traffic. Furthermore, these 
proposals are designed to improve processes available to shippers after they have been 
charged a rate they consider to be unreasonable. From the start, the rates paid for grain 
shipments should be at levels that promote, rather than punish, our competitiveness in the 
global marketplace. 


’’ Report to Congressional Requesters by the U.S. Government Accountability Office (GAO), “Freight 
Railroads: Industry Health Has Improved, but Concerns about Competition and Capacity Should Be 
Addressed,” GAO-07-94, October 2006 (Updated in 2007). 

Joint comments filed on Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases, by 
Andrew P. Goldstein, legal counsel on behalf of the National Grain and Feed Association and other 
Agricultural Organizations referred to in the comments as “The Agricultural Commenters.” Joint Written 
Comments filed on Ex Parte No. 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases, by Nicholas 
DiMichael and Andrew Goldstein, counsel on behalf of the American Chemistry Council and other interested 
parties. Supplemental filings were also submitted on our behalf by Gerald W. Fauth III and Thomas D. 
Crowley. October 24, 2006. 
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Fuel Surcharges 

While recovery of unanticipated fuel expenses by railroads is justifiable, fuel surcharges 
have hit agriculture particularly hard. We are concerned that the calculation many 
railroads used to establish their surcharges are unreasonable and provide revenue beyond 
recovering their costs of fuel. 

Earlier this year the STB adopted a rule which stated that it is an “unreasonable practice” 
to compute a fuel surcharge as a percentage of the base rate in addition to applying a fuel 
surcharge (a practice known as “double dipping”). We appreciate this ruling; however, the 
STB has yet to finalize rules for the rail industry to report revenues raised from fuel 
surcharges. We urge the Committee seek a final decision fi'om the STB which would 
mandate that fuel surcharges must be reasonably related to additional fuel costs and rail 
carriers must be transparent in their actions. 

Increasing Importance of Short lines 

The GAO report touched on the hundreds of short line railroads that have come into being 
since enactment of the Staggers Act. Short lines provide rail service for numerous rural 
communities that otherwise would have lost service as a result of rail abandonment, and in 
many cases, short lines also provide greater customer service with lower rates. According 
to USDA, short line and regional railroads now operate nearly 30 percent of our railroad 
network and originate about 25 percent of the carloads. 

However, what began as a financing scheme for small railroad purchase of rail lines has 
turned into prohibited restrictions on competition. While railroads have partial antitrust 
immunity, there is concern that existing paper barriers may violate the Sherman Act,'^ 
which prohibits restraint of trade, because they limit the market access of shippers and 
restrict rail-to-rail competition. Paper barriers limit the ability to interchange traffic with 
other railroads, restricting our access to markets which impacts our ability to obtain the 
best price for our products due to increased shipping costs. Furthermore, the rates are split 
between Class 1 railroads and short line railroads. As a result, short line railroads cannot 
adequately support track investment or maintenance. 

Paper barriers are usually confidential. Shippers are not aware of their existence until they 
attempt to ship products and are faced with the penalties in the paper barrier. The selling 
or leasing railroad should recover the fair market value of the sold or leased rail lines at the 
current cost of capital. However, when the fair market value of the line is inflated by 
accounting for the value of traffic that will travel over the lines, producers pay tariff rates 
higher than warranted. 

We would support a comprehensive review of paper barriers that could be used to develop 
guidelines for reasonable paper barriers that would satisfy antitrust laws or remove them 


Statement of Chuck Lambert, Acting Under Secretary, Marketing and Regulatory Programs, U.S. 
Department of Agriculture, Before the Surface Transportation Board on Ex Parte No. 575 - Review of Rail 
Access and Competition Issues: Renewed Petition of the Western Coal Traffic League, March 10, 2006 . 
Sherman Act; 15 U.S.C. §1 
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altogether. We do not believe a prohibition of unreasonable paper barriers would result in 
desertion of rail lines. It would still allow railroads to profit by selling or leasing lines and 
remove the ability to extract monopoly rates. 

Infrastructure Investment 


Transportation infrastructure improvements expand the number of marketing options 
available to producers which means greater farm income. To com growers the answer is 
simple: improving transportation infrastructure should be a national priority that deserves 
urgent attention - sooner rather than later. We can no longer stand idle, taking our 
transportation infrastructure for granted. Capacity constraints, structurally deficient 
bridges and mediocre roads, and locks and dams long past their expected useful life require 
our full attention as a nation. 

In 2006, the rail industry reported an expected $8 billion investment in infrastructure - a 
21 percent increase over 2005. However, some of this is focused on maintenance or 
renewal of existing capacity as opposed to capacity expansion. This only maintains the 
status quo and makes no long-term commitment to infrastmcture investments. As the 2006 
GAO report states, “Railroads do not prepare long-term capacity plans because of concern 
about the potential for significant economic changes.” 

We are appreciative that the rail industry faces the highest percentage of fixed costs when 
compared to all other modes of transportation. The rail industry provides its own roadbed, 
tracks, terminals and other facilities which are subject to depreciation, property taxes and 
maintenance expenses regardless of traffic value or volume. 

Additionally, com growers welcome the investment commitment by the rail industry to 
improve capacity, but as one industry expert has pointed out, individual railroads will 
concentrate their limited funds on what they perceive to be their most profitable market 
segments.'^ Our concern is how well corn growers compete for rail service, and in turn, 
rail infrastmcture improvements with other sectors of the economy. Grain and grain 
products have not proven to be a high priority for service with the rail industry. We 
question whether or not these investments will be a response to the demands of Wall Street 
investors or reflect public benefits in terms of economic development, energy use, safety 
and congestion. 

H.R. 2125 - A Step in the Right Direction 

The Railroad Competition and Service Improvement Act of 2007 (H.R. 2125) is a big step 
in the right direction toward addressing many of the rail transportation problems facing 
agriculture as discussed in this testimony. This legislation will improve access to 
competitive rail service, protect those without competition from being subjected to 
unreasonable rates and/or practices and re-establish the reliability of rail service. In 


Statement of Carl D. Martland, Senior Research Associate & Lecturer, Department of Civil & 
Environmental Engineering, Massachusetts Institute of Technology, Before the Subcommittee on Railroads, 
Committee on Transportation and Infrastructure, U.S. House of Representatives, April 26, 2006. 



740 


10 


particular, this legislation provides key improvements to issues important to agriculture 
including the removal of paper barriers and the use of final offer arbitration. 

We look forward to working with the Committee to see that this legislation moves quickly 
through the congressional process. 

Conclusion 


Our competitive advantage is slipping due to a myriad of troublesome transportation 
issues. Strained capacity in all modes, increasing rates for rail service, declining barge 
efficiency because of outdated locks and dams and congested roadways are just a sampling 
of the issues that significantly affect our ability to market com and com by-products. 

If we are to remain competitive in a very dynamic domestic and world market and be in a 
position to capture new market opportunities, we must have reliable, cost-effective and 
efficient transportation - whether by barge, truck or rail. Competition among these modes 
of transportation helps farmers receive their farm inputs, meet their customers’ demands 
for timely delivery of products and successfully compete with foreign producers. Even 
when producers have cost-effective transportation alternatives, rail is an integral part of 
moving products to market. 

Without investment in our transportation system, the promise of expanded trade and 
commercial growth is empty, job opportunities are lost, and we will be unprepared for the 
challenges of this new century. 

This Committee has been very responsive to our nation’s infrastructure needs. We value 
your efforts in seeking solutions that will establish a nationally-focused, comprehensive 
transportation strategy. Com growers appreciate the opportunity to serve as a resource and 
provide input for the hearing record. 
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Rhodia 


September 25, 2007 


Hon. James L. Oberstar 
Chairman 

House Committee on Transportation and Infrastructure 
Washington, D.C. 20515 

Dear Chairman Oberstar: 

Specialty chemical producer Rhodia Inc. has followed with great interest the progress of 
your legislation, H.R. 2125, the Railroad Competition and Service Improvement Act of 
2007. Rhodia’s continuing success hinges on service to customers and that service, in 
turn, requires reliable rail transportation for our inbound raw materials and outbound 
finished products. 

We support your sponsorship of H.R. 2125 and we are encouraging Members on your 
committee and other Members to co-sponsor or otherwise support its passage. 

Rhodia is a key supplier to the petrochemical industry and other manufacturers. We 
produce and regenerate sulfuric acid for major refineries and other customers, Ifom six 
plant sites around the country. These customers, especially refinery operators, require 
continuous and timely rail delivery of sulfuric acid for their own operations. Without it, 
refineries and other chemical manufacturers cannot operate, with associated impacts on 
the nation’s energy infrastructure. 

Rhodia is also a leading supplier of key ingredients for many consumer products. In this 
line of business, Rhodia accepts rail deliveries of raw materials, some of which are 
hazardous and cannot be transported by any other means. Poor service, escalating costs 
and railroads’ reluctance to carry certain cargoes at all are factors which already erode 
our competitive position. 

For example, Rhodia’s Houston plant supplies TIH sulfuric acid to another chemical 
producer in Alabama, utilizing the shortest and most direct combination of rail routes 
collectively called the “coastal route” largely operated by CSXT along the U.S. Gulf 
Coast. Rhodia recently invested a considerable sum for six new tard; cars specifically for 
this service, designed and built to the latest state-of-the-art safety standards. 


CN 7500 Cranbury, NJ 0SS12, 


Talephone: (609)860-4000 
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As of last week, CSXT has withdrawn its participation in the coastal route — essentially 
canceling the safest, most direct and efficient route for this haul. The railroad’s refusal to 
serve forced us to arrange an alternate route extending more than 200 miles longer than 
the coastal route, thus adding needless risk from extended transit time. Including and 
pre-dating last week’s CSXT withdrawal, the costs for this service have more than 
quadrupled in less than four years, and service has been outright refused via the most 
direct route. 


In another example, confused rail service earlier this year seriously threatened sulfuric 
acid supply and threatened the shutdown of a major refinery in the Salt Lake City area, 
which uses the acid as a catalyst in the manufacture of products that boost octane. Rhodia 
relies on Union Pacific to maintain a consistent flow of railcars carrying fresh and spent 
acid between the company and the customer. Union Pacific billing problems first led to 
stranding rail cars at the customer’s site 15 days past their expected release date. 

After a week of attempts to rectify the shortfall, the UP misrouted the first supply train 
from our Los Angeles plant to Nebraska. The second and third trains out of California 
were then held in the local switch yard tor over a week. Emergency measures to supply 
the customer were implemented, and only unrelated operational action prevented the 
refinery from shutting down. A shutdown of this refinery would have cost $1 million a 
day, not counting the consumer price impact during peak gasoline season — a needlessly 
close call that could only be attributed to poor rail service. 

In other egregious pricing moves, Rhodia’s plants in Charleston and Spartanburg, SC 
have been subjected to prices for transporting incoming raw materials that increased more 
than 20 percent in just two years, from 2005-2007. These plants produce ingredients for 
consumer cleaning products, agricultural, flame retardants and pharmaceuticals. Since 
2003, CSXT prices for delivering Till raw materials to Spartanburg nearly doubled; for 
the Charleston site, prices nearly tripled. 

Aggravating the Spartanburg experience, CSXT is no longer willing to staff its local yard 
sufficiently to move these same TIH raw materials through its network within regulatory 
time limits. Instead of properly managing its traffic, CSXT now insists that Rhodia — ^the 
customer — should be responsible for longer storage times, knowing that the company’s 
Spartanburg site does not have siding capacity to manage the railroad’s job. 

The list of price hikes amid service lapses could go on. These examples provide clear 
evidence of declining service and escalating rates offered by our nation’s railroads. They 
also point to the current dysfunctional federal regulatory apparatus pertaining to railroads 
and the indifference with which the railroads treat not only customers, but entire sectors 
of our nation’s essential infrastructure. 

Rhodia has no interest in “re-regulating” the railroads. Yet, without the changes foreseen 
in H.R. 2125, we see only a continuation of de-facto practices that are costly to shippers, 
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costly to manufacturers, costly to consumers, costly to our economy and even costly to 
our security. 

We strongly encourage your advocacy of H.R. 2125 and we will do all we can to 
advocate its early passage in this Congress. Should you need additional information, 
please contact me at 609-860-4456 or David Klucsik of my staff at 609-860-3616. 

Sincerely, 


James Harton 
President 
Rhodia Inc. 
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Steel Manufacturers Association 
Statement 



Transportation & Infrastructure Committee 
U. S. House of Representatives 
September 20, 2007 


Steel Manufacturers Association 
1150 Connecticut Avenue, NW, Suite 715 
Washington, DC 20036 
U.S.A. 

Tel (202) 296-1515 
Fax (202) 296-2506 
http://www.steelnet.org 


I would like to thank Chairman Oberstar for his strong leadership and commitment to promotion 
of a safe, efficient transportation system. We also owe a vote of thanks to the other members of 
the House Transportation and Infrastructure Committee for this opportunity to present our views 
on the subject today. 

I am Thomas A. Danjczek, President of the Steel Manufacturers Association, the primary trade 
association for North American electric arc furnace steel producers and re-rollers. SMA’s 36 
member companies produce over 70 percent of the steel made in the United States, and are 
represented in the U.S. Congress by 122 Congressional Districts in 37 states. 

SMA members produce steel almost entirely from a feedstock consisting of recycled steel scrap. 
We are highly dependent upon efficient rail transportation both for the shipment of incoming 
steelmaking materials and outbound finished steel mill products. 

Although North Americ* railroads have increased their strength and viability in recent years, we 
are concerned that this same period has been marked by substantially increasing rail rates, 
coupled with deteriorating customer service and reliability. While key railroad investors such as 
Warren Buffett anticipate significant future returns on their investments in the rail transport of 
commodities and finished products, steel producers have been left paying more for declining 
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service. To quote the CEO of an SMA member company:‘1fs like being forced to leave a big tip 
for a bad meal’. 

Transportation costs have escalated to the point that they now account for 1 5-20 percent of the 
total cost of producing steel. Increasing rail rates challenge the ability of U.S. steelmakers to 
compete in ^obal markets, as compared to our fiireign competitors, particularly China. 

When Congress enacted the Staggers Rail Act of 1980, there were 40 Class One railroads 
operating in North America; through a series of consolidations, the vast majority of the U.S. is 
today served by just five Class Ones, and a great number of shippers are captive to a single Class 
One railroad. Clearly the industry has changed over the past 27 years, sinee the absence of 
competition has had a significant impact on rail service and performance; yet the same 
antiquated regulatory structure remains in place. 

As a result, SMA members are often faced with a’take it, or leave if attitude ftom their rail 
carriers, a service attitude that is troubling to any service purchaser, but particularly so when a 
railroad company enjoys near monopolistic market dominance. 

Since 2003, SMA members have seen their rail rates increase by a magnitude of 33 percent, with 
some steel producers citing increases in excess of 60 percent. And despite a recent decrease in 
railcar demand, SMA members have experienced no relief in pricing. Instead, in certain 
instances, railroads are removing railcars ftom circulation to manipulate volume and maintain 
exorbitant rail rates. 

Monopolistic railroad control has led to a series of urmtisfectory business practices. For 
example, the Burlington Northern Santa Fe has responded to its own equipment shortcomings by 
instituting Loading Origin Guarantees (LOGS), a car auctioning program that forces shippers to 
bid, often against their own customers, for a future right to order railcars for service. 

In addition to concerns related to the absence of competition, the regulatory structure overseeing 
shipper-carrier interaction is in vital need of repair. The Surface Transportation Board (STB) has 
viewed its primary objective as the maintenance of the financial health of railroads, with limited 
accounting for the adverse impact upon tail customers. The process for filing and prosecuting a 
rate relief case is extremely costly and time-consuming, leaving many shippers, steel companies 
included, feeling that they have little or no impact on the foimulation of rail transportation public 
policy. 

In the past year, the STB addressed shipper concerns related to excess railroad fuel surcharges by 
holding a series of hearings and accepting rounds of comments. Shippers documented over $6.5 
billion in overcharges resulting fiom the application of these surcharges, termed by Jack Gerard, 
American Chemistry Council president and chief executive, as“lhe greatest train robbery of the 
21'“ century’. The STBs final decision substantiated shipper claims regarding over-recovery, and 
called for adjustments to railroad fuel surcharge meftodology. Y et none of the over-recovered 
funds have been returned to shippers, and railroads further undermined the decision by rolling 
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surcharges into their normal rates, outside the general jurisdiction of the STB, under the guise of 
‘levenue neutrality*. 

It is now time for Congress to act to promote a healthy efficient railroad system that serves the 
needs of shippers and carriers alike. For this reason, we ask that Members of the Transportation 
and Infrastructure Committee, as well as other Members of the U.S. Congress, support H.R. 
2125, the Railroad Competition Service Improvement Act SMA in no way endorses‘te- 
regulatioii’or government involvement in the setting of rates; however we do support the removal 
of obstacles that currently prevent competition in the rail industry, as well as alterations to the 
regulatory structure that would provide shippers a greater chance to seek a remedy. SMA 
members are looking for improved service, competitive rates, and rail industry investment in the 
equipment servicing their mills. 

Again, Mr. Chairman, thank you very much for the opportunity to present our views. 
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Chairman Oberstar and distinguished Members of the Committee, my name is Riek 
Charter. I am the Senior Vice President - HSSE and Governmental Affairs for TOTAL 
PETROCHEMICALS USA, INC. (TOTAL). I appreciate the Committee taking the time to 
hold this important hearing and for the opportunity to share TOTAL’S rail transportation 
experiences with the Committee today. 

TOTAL is headquartered in Houston, Texas and is one of the largest producers of 
petrochemicals (polypropylene, polyethylene, styrene, polystyrene), base chemicals and 
transportation fuels in the United States. TOTAL has manufacturing facilities in Texas and 
Louisiana as well as a research and technology facility in La Porte, Texas and a refinery' in Port 
Arthur, Texas. With .sales of $9.8 billion in 2006 and over 1,600 employees, TOTAL has built its 
petrochemicals business with a strong manufacturing bias, based on world-scale plants and 
technologically advanced operations. We manufacture petrochemicals for the plastics indu.stry, 
producing plastic pellets for use in everyday household items like food containers, furniture, 
carpets, and beverage bottles to name just a few. 

TOTAL produces over 4.5 billion pounds of plastics pellets each year, most of which are 
delivered to our customers via rail transportation. TOTAL has built some of the world’s most 
competitive manufacturing sites in the Gulf Coast Region of the United States, The success of 
our plants, however, is dependent upon an efficient, cost effective transportation and distribution 
network. TOTAL and other member companies of the American Chemistry Council (ACC) 
depend on the U.S, rail industry for the safe, secure and efficient transportation of approximately 
1 70 million tons of chemical products to customers each year, accounting for more than $5 billion 
in annual railroad industry revenues. The U.S. chemical industry employs approximately 900,000 
people and accounts for approximately 10% of U.S. exports, thus contributing to the U.S. trade 
balance and national economy. Railroad reliability and service are critical to our success. 

Through the years, TOTAL has cut every operating dollar possible out of our 
manufacturing budgets yet costs to distribute our products continue to grow at alarming rates year 
after year. We ship our products primarily by rail, as rail, for the most part, represents the only 
feasible option available to accommodate the volume of product we ship from our plants to our 
customers. Until recently, most of our plant locations were served by one origin railroad. In 
addition, a large percentage of our customers' facilities are also served by only one railroad. We 
are captive shippers and, as such, have been .subjected to excessive rail transportation charges 
along with poor service. We are continually required to pay more for less service and value. 

As the Committee is aware, today’s rail industry is highly concentrated. The forty plus 
Class I railroads that existed in 1980 have been reduced to just seven, four of which provide 
over 90% of the Nation’s rail transportation. These four railroads control different areas of 
the country and competition amongst them is essentially non-existent. In the chemical industry, 
nearly two thirds of chemical shippers are now served by only one railroad and are thus, captive 
to that railroad. This lack of competition results in such captive chemical shippers paying, on 
average, rail rates that are 77% higher than those paid by chemical shippers with competitive rail 
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access.' To illustrate the point, TOTAL offers the case of shipments made to Chicago from two 
separate and distinct TOTAL facilities. The distance from TOTAL’S La Porte, TX plant, which 
has competitive access, to Chicago is 1,267 miles while the distance from TOTAL’S Carvilie, 
LA, a captive plant, to Chicago is 935 miles. TOTAL’S rates to Chicago for the shipment of non- 
hazardous cargo of plastic pellets on the captive Carville-Chicago route are a whopping 225% 
higher than those paid by TOTAL on the competitive La Porte-Chicago route. 

There is more at stake for chemical .shippers than simply the monopolistic pricing by the 
railroads. The continued widening of the trade deficit relative to chemical industry business is 
also troubling. More and more of the new and existing railroad infrastructure is being consumed 
to support imports, and the railroads arc allocating increasing percentages of their infrastructure to 
support intermodal traffic. Meanwhile, U.S. chemical manufacturers are increasingly unable to 
export due, in part, to gridlock in the existing rail infrastructure. TOTAL has experienced this 
difficulty first hand with respect to exports out of the Houston, Texas area. In this area, serious 
rail congestion has resulted in intermittent rail embargoes, which have seriously impacted 
TOTAL’S ability to move its product to facilities for necessary pre-export packaging. 

total’s frustrations do not .stop there. In August of this year TOTAL issued a Request 
for Proposal (RFP) asking three of the Nation’s Class I railroads to participate in the bidding 
process for $35MM of freight traffic. With only 34% of open access overlap, TOTAL was 
defenseless to the monopolistic behavior exhibited by the railroads. One of the “participating” 
Class I railroads used strong-arm tactics to withhold infonnation reasonably requested by 
TOTAL, thus hindering TOTAL.’s ability, as a consumer, to fully-evaluate the options available 
for satisfying our freight needs. Commonplace in the bids, were the railroads’ introduction of 
terms, without option, that included punitive actions if TOTAL exercised choice, what little 
choice there was. One example: If faced with inadequate service, one of the railroads will impose 
punitive liquidated damages to the extent TOTAL utilizes an alternative means of delivery to 
meet our customer needs. The liquidated damages imposed will in most eases far exceed the 
variable cost of the move had that railroad actually hauled it. Overall, two Class 1 railroads 
elected to increase freight rates to some destinations as much as 200% from 2006 rates. Rates on 
closed lanes ended up as high as 600% of railroad variable cost, and rates on open lanes ended up 
as high as 350% of railroad variable cost. These increases were independent of fuel surcharges. 

While the Staggers Act of 1 980 was enacted by Congress to restore the financial health of 
the Nation’s railroads by providing them with certain rights and protections. Congress recognized 
the need to balance these rights and protections with oversight by the Interstate Commerce 
Commission (later replaced by the Surface Transportation Board, “STB”). The STB was charged 
with the responsibility of protecting captive rail shippers from the abuse of railroad monopoly 
market power. 

Over the years, a long line of STB policy determinations has harmed the competitiveness 
of the U.S. chemical industry and other key sectors of the American economy. Unless reversed, 
those policies will ultimately impair the ability of the U.S rail industry to serve all of its 
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customers. 

TOTAL, therefore, supports H.R. 2125, the Rail Competition and Service Improvement 
Act of 2007 and appreciates the Committee’s important work toward creating the legislative and 
regulatory framework necessary to restore competition to the Nation’s rail transportation system. 



751 


Statement of 
Tyler D. Duvall 

Assistant Secretary for Transportation Policy 
U.S. Department of Transportation 

Submitted for the Record 
Committee on Transportation and Infrastructure 
U.S. House of Representatives 
September 25, 2007 

Rail Competition and Service 

The U.S. Department of Transportation appreciates the opportunity to submit this statement for 
the record for the House Committee on Transportation and Infrastructure’s hearing on Rail 
Competition and Service. 

In April of this year, Under Secretary for Policy Jeffrey Shane testified before the Surface 
Transportation Board that congestion and capacity limitations continued to be a problem on the 
Nation’s railroad network, despite record levels of investment in new capacity. The miles-of- 
road owned by the Nation’s railroads have fallen by almost 20 percent since 1990, primarily 
because of the high cost of maintaining track at a time that traffic demand did not appear to 
warrant such a large network. Similarly, railroad employment levels were static. Nevertheless, 
significant increases in productivity (measured in freight revenue ton mile per employee hour) 
allowed the railroads to realize record traffic gains - from 1985 to 2005, rail productivity grew 
nearly 240 percent, while traffic, measured in ton miles, grew by 93 percent. 

However, the cushion provided by these productivity increases has been exhausted, and traffic 
continues to increase, partly because high fuel costs and a shortage of truck drivers has 
increased costs for truckers and made rail freight a more attractive option for shippers. At the 
same time, crew shortages have also limited capacity; only in the last few years have railroads 
begun to boost employment. As a consequence, the system is significantly constrained. 
Average train speeds have fallen by nearly 22 percent, to 1 8.6 train-miles per train-hour in 
2006, the lowest level in 16 years, accompanied by network congestion and deterioration in 
service reliability. 

This has happened despite record levels of investment in rail capacity. Capital investment by 
Class I railroads rose from roughly $3.5 - $4 billion annually during the early 1990s to $6 - $7 
billion in the late 1990s to over $8 billion last year. Railroads operate in a competitive capital 
marketplace. They must be able to promise a competitive rate of return on the debt they incur 
and the equity investments their stockholders make in order to raise capital resources. If 
railroads are to make further investments in rail capacity and improved service, the regulatory 
framework within which they operate must permit them to earn competitive rates of return. 

The Surface Transportation Board has worked hard within the existing statutory framework to 
balance the needs of the railroads for adequate revenues to support investment in new capacity 
with the needs of shippers to be protected from the high rates that lack of rail competition 
might bring. Changes to the existing statutory framework may weaken the ability of railroads 
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to raise the capital they need in a competitive capital marketplace. As long as we expect the 
railroad industry to finance its own capital investment and to innovate, we must give the 
industry the pricing flexibility it needs to serve as many customers as possible and to generate 
the revenues that will provide for competitive returns on its capital investment. 

The railroad industry has enormous fixed costs relative to most other industries. Railroads 
invest 17.8 percent of their revenues in capital projects, compared with 3.7 percent for the 
average manufacturing firm. Railroads must charge more than their variable costs in order to 
cover these enormous costs of capital. In some rail service markets, where rail service is 
closely competitive with truck or barge service, railroads can only charge rates that barely 
cover their variable costs, and make little contribution to their capital costs. Railroads must 
charge higher rates on “captive” traffic, where they face less competition, in order to cover their 
high capital costs. If railroads could not charge higher rates on traffic where they face less 
competition, they would have to reduce the size of their networks even more, reducing the 
range of customers they could serve, thus increasing their costs for each customer served and 
probably increasing the rates that they would have to charge in the long run. 

The statutory framework that has been in place since the Staggers Act was enacted in 1980 has 
worked exceptionally well to rationalize the nation’s rail networks - while also meeting the 
needs of shippers. The flexibility permitted by the Staggers Act has allowed railroads to 
increase their productivity by nearly 48 percent between 1987 and 1999 (based on the Bureau 
of Labor Statistics multifactor productivity measure), which in turn has allowed a real, 
inflation-adjusted reduction in rail rates of 1,3 percent per year between 1990 and 2003, 
allowing more shippers to enjoy the benefits of low-cost rail service. This has resulted in huge 
amounts of truck traffic being carried by rail, reducing the wear and tear on our Nation’s 
highways and bridges, and generating significant environmental benefits. 

Moreover, as the U.S. Government Accountability Office pointed out in a report last year, the 
percentage of rail traffic that moves at rates in excess of 1 80 percent of variable cost (and 
hence, by statutory standards, potentially captive) has declined since 1985 from 41 percent of 
all traffic to 29 percent in 2004. While there may be isolated instances of shippers paying 
excessive rates, we believe those instances are rare. The GAO report found that only 6 percent 
of all rail tonnage was moved at rates in excess of 300 percent of variable costs. Changes in the 
rate structure to benefit a relatively small number of shippers could have unintended 
consequences for the overall rate structure, undermining the railroads’ ability to earn 
reasonable returns on their investment, and threatening the improvements in rail capacity and 
efficiency that we have experienced since the Staggers Act. 

The railroad industry has undergone and continues to undergo substantial changes. Economic 
de-regulation has been a tremendous success story. It provided the foundation for substantial 
efficiency improvements in the sector, and it is no coincidence that the U.S. freight rail system 
is by far the most productive in the world. For these and other reasons, we believe that 
economic re-regulation of the railroad industry is unwarranted at this time. We appreciate this 
opportunity to share our views with the Committee. 
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Hlanclin PiiptT C'()nipan\ 


October 3, 2007 


The Honorable James L. Oberstar 
Chairman 

Committee on Transportation and Infrastructure 
United States House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

On behalf of UPM-Kymmene, Inc., I offer our strong support for H.R. 2125, the Railroad 
Competition and Service Improvement Act of 2007. We greatly appreciate your leadership on 
the rail competition issue. We encourage you continue to advance this important legislation 
and to enact it into law during this Congress. 

UPM is an international leader in the paper industry. We operate manufacturing facilities 
located around the globe, including one in Grand Rapids, Minnesota. We employ 
approximately 500 people in Grand Rapids, and our operations support significant secondary 
employment throughout Itasca County and northeastern Minnesota. Nationally, the forest 
products industry accounts for approximately 6 percent of total U.S. manufacturing output, 
employs more than one million people, and ranks among the top 1 0 manufacturing employers 
in 42 states, with an annual payroll exceeding $50 billion. 

UPM relies heavily on rail for the delivery of pulp, kaolin clay and other manufacturing inputs, 
and to transport products to our customers throughout North America. No other viable 
transportation options exist for our principal transportation needs. Logistics considerations, 
including access to competitive transportation options, reasonable freight rates, and reliable 
service factor heavily into our company's competitive position in the global marketplace. 

The consolidation of the railroad industry and the administrative processes put in place by the 
Surface Transportation Board afford no access to competitive transportation options. Under 
the current system, the railroad carrier determines, without meaningful negotiations, the price 
and terms of our company’s transportation. The Surface Transportation Board stands firmly in 
support of the railroad carrier. Not surprisingly, the price of rail transportation has escalated at 
an alarming rate, while service reliability has continued to decline. While the railroad industry 
has experienced record profitability, there are serious economic consequences for 
manufacturers without access to competitive transportation options. 
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When enacted into law, H.R. 2125 will increase competition in the rail industry, improve the 
regulatory process for ensuring reasonable rates where there is no access to competition, and 
direct the Surface Transportation Board to carry out its mandate to protect captive rail 
customers. These improvements in the current system are extremely important for our 
company and industry, and would lead to the type of competitive railroad industry Congress 
envisioned when it adopted the Staggers Act in 1980. 

Thank you again for your leadership on this important legislation. I respectfully request that 
you include this letter in the Transportation and Infrastructure Committee’s hearing record on 
H.R. 2125. 


Sincerely, 



General Manager 
UPM Blandin Paper 
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Washington State is the nation’s second largest fresh potato producing state. We 
grow about 160,000 acres annually and about 15% of the crop is sold to the fresh 
potato market. This 15% is over 1 billion pounds of potatoes and if all were 
shipped by railroads this would require 8500 carloads. However, last season, 
only slightly more than125 carloads were shipped. The balance was shipped by 
truck, approximately 22,000 truckloads. About 20 years ago, when acreage and 
production of fresh potatoes was less, we shipped over 2250 carloads. 

Although our rail volumes have declined annually we know that long-term rail 
shipping will be very important for our industry. We are the most distant provider 
of fresh potatoes to most of the large potato consuming areas of the country. 
Distance and freight costs are directly related, as distance increases so do freight 
costs. Our distance to market works against us competitively so rail 
transportation, which is our lowest cost per mile option, becomes essential for us 
to compete in the large east coast, southeast and mid-western markets. To most 
consumers potatoes are generic, the lowest cost potato of equal appearance is 
the potato of choice. 

So why have our rail shipments declined steadily over the past 20 plus years? 
The service offered and received by our shippers and their customers has not 
been reasonable, reliable and efficient. Washington potato shippers are served 
almost exclusively by the BNSF Railway and their short-line connections. Only 
one potato packing facility has access to a second Class I railroad. The BNSF 
unilaterally establishes the rates, rules, practices and service. They then serve as 
judge and jury to interpret and administer the rates, rules and practices and have 
provided us with a take-it of leave-it attitude. The results of this attitude are 
reflected in our shipment volumes. 

Passage of H.R. 2125 won’t solve or correct all of our rail issues. We believe it 
will allow us to work bilaterally with the railroad to resolve our issues. Passage of 
H.R. 2125 will put more balance to an uneven playing field and provide us with 
leverage for bilateral solutions to many problems without having to file complaints 
with the Board. 

Here are six of the largest issues facing Washington potato shippers and their 
customers today. 
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1 . Availability of Cars - We use refrigerated railcars, the BNSF fleet of R-7 
type reefer cars is becoming smaller as old cars are retired. Newer cars 
that were built to replace these are considerably larger and not as well 
received by potato shippers or their customers. The volumes required to 
be shipped to minimize the freight charges are somewhat difficult for the 
packers to accumulate for specific potato order types and many of the 
receivers do not want to inventory the larger volumes. The shippers 
understand the railroads reasons for these larger cars and have been 
using them, however the car size physically prevents them from entering 
the east coast produce markets of Boston, New York and Philadelphia - 
all good destinations for Washington potatoes. The BNSF stopped adding 
new reefer cars to their fleet in 2004, car supply will continue to decline. 
The new Washington Produce Railcar Pool, a pool of refrigerated cars 
leased by the State of Washington, will help but will not provide all the 
cars needed. Pooling or sharing of rail cars between railroads when one 
has a surplus and another a shortage, due primarily to the seasonality of 
agriculture, would increase the availability of cars. 

2. Origin Switching Service - Although schedules are published indicating 
days of week and time of day that empty and loaded cars will be switched 
to/from the shippers, this service has become very erratic over the past 
couple of years. In the worst case scenarios packing sheds have had to 
be shutdown because empty cars did not arrive as scheduled and floor 
space for holding packaged potatoes has been filled to capacity. Loaded 
cars not pulled on time makes deliveries to the ultimate customer more 
erratic than typical rail sen/ice. A lack of consistency and adherence to 
switching schedules makes rail shipping undesirable and this lack of 
consistency has had a major impact on our rail shipping volumes. More 
competition within rail switching terminals [reciprocal switching] would 
make service more reliable and consistent correcting a practice that is 
untenable. 


3- Demurrage - Shippers and receivers understand the need for demurrage 
charges. Although no one likes to pay these penalty charges they 
understand the rule that if you don’t promptly load or unload you have to 
pay for the use of the car. However, when a car is promised for loading, 
for example, on a Wednesday and there is uncertainty that it will be 
available for loading even by Friday there are several scenarios causing 
the car to go into a demurrage situation. Shippers do resent that they are 
accountable for demurrage charges when the railroad caused the 
problem. The Wednesday example will probably have the shipper looking 
for a new customer to buy the potatoes packed on Wednesday that will 
take truck delivery so they can be shipped before a weekend. When the 
car does get spotted the potatoes have already been shipped and a new 
order must be found for the car. The shipper has to choose whether to 
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hold the car for a new order and pay demurrage or reject the car and pay 
a non-use charge. Most of the demurrage issues are created because of 
railroad practices. Cars are not spotted on the day requested/promised 
even though they are empty in the serving yard. The demurrage charges 
still apply, the shipper pays a penalty for unreasonable railroad practices. 
Again, more railroad competition within terminal switching areas would 
make the railroads more responsive. 

4. Loss and Damage Claims - With the economic deregulation of rail 
transportation the shipper's protection from loss and damage while lading 
is in railroad control has dramatically changed. It is now incumbent upon 
the shipper to prove that the railroad is responsible for product 
deterioration. As an example, the fact that the potatoes where frozen in 
transit is not proof that the railroad was responsible. “Carmack liability,” 
where it is the railroads responsibility to prove that they were not 
responsible for the damage is a thing of the past. The BNSF has written 
it’s own rules and has developed it's own standards of interpretation. The 
normal practice today is for the BNSF to reject claims when filed. Claims 
must then be resubmitted with additional justification to address the 
declination. Most often multiple declinations and resubmissions are 
necessary before resolution. Washington potato shippers have not 
experienced the prompt settlement of a filed claim from the BNSF for 
many years. Claim settlement has become a long arduous task ending 
either in claim declination or settlement at much less than claimed. 
Shippers today often do not bother with claim filing, claims of $1,000 to 
$5,000, knowing the hopelessness of the process. 

5. Rates - Rail rates have increased 40-60% in the past 5-6 years plus the 
fuel surcharge has increased an additional 10-12%. These increases have 
added nearly $5,000 to some carload charges. Increases have been 
unilateral, no discussion with shippers or receivers. The concept of 
negotiating rates has disappeared. Consequently more potato shipments 
are moving via truck. Part of the reasoning in unilaterally increasing rates 
is that there are not enough cars available for all the available traffic 
therefore there is no need to negotiate rates. Being served by only one 
railroad allows them to establish rates that can encourage or discourage 
traffic without considering the impact on the agricultural shipper. H.R. 

2125 provides a means to insure reasonable rates that are fair to both 
shipper and railroad. 


6. Consistency in Service - Everyone accepts the fact that rail service is 
slower than highway service. Most shippers and receivers can live with 
this as well as transit times that are consistently plus or minus 2-3 days. 
When these times start changing by more than this customers are less 
accepting of rail shipments and more product price adjustments are 
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requested by our customers. They claim product deterioration or changed 
market conditions. Most fresh potatoes are sold on the basis of “subject to 
condition upon arrival,” we therefore must allow the requested price 
adjustment with no recourse against the railroad. The lack of consistency 
leaves our customers always in an over or under inventory level. As 
shippers we find our best business practice is to find receivers who want 
truck delivery. This solution is only temporary, Washington’s distance to 
market, farther to almost all consumers than any other potato producing 
area, makes rail service our most price competitive transportation option 
and long term we need rail service that is reasonable, reliable and 
efficient. The impact of an approved H.R. 2125 would make railroads 
diligent in their service levels to maintain their customer base. 


Respectfully Submitted: 

Chris Voigt, Executive Director 
Paul Vander Stoep, Consultant 
Washington State Potato Commission 
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September 24, 2007 


The Hon. James Oberstar 
Chairman 

Committee on Transportation and Infrastructure 
2165 Rayburn House Office Building 
Washington, DC 205 1 5 

Dear Chairman Oberstar: 

On behalf of intermodal rail users, the Waterfront Coalition (TWC) submits these comments to 
the House Transportation and Infrastructure Committee for its hearing on freight rail competition 
and service in the U.S, freight rail market. By way of background, the Waterfront Coalition 
represents retailers, product suppliers, manufacturers and agricultural producers moving 
international commerce through America’s blue water ports. A significant portion of the 
nation’s international trade transiting marine terminals ultimately moves on to its final 
destination by way of the freight rail network. In fact, roughly 9.4 million containers moved by 
rail representing about 23% of total freight rail revenue in 2006. Waterfront Coalition shippers 
and the U.S. economy depend on this swift delivery of cargo to fulfill orders overseas and ensure 
that products reach store shelves and factory floors in the U.S. 

TWC would like to thank the Committee for focusing attention on freight rail service. The 
American economy has changed significantly over the past several decades such that the key to 
productivity and competitiveness is now speed to market, both here and abroad. The nation’s 
freight rail network remains an integral component to the U.S. supply chain. 

As the nation’s economy continues to expand, the current capacity of track, rail yards and 
equipment is unable to effectively meet this growing demand for freight mobility. Many rail 
customers are experiencing increasing freight rates and declining service measured by costly 
congestion and cargo delays. Clearly, the freight railroads must expand the capacity of this 
network to meet the demands of all customers. Already, Class 1 railroads are investing a 
significant amount of profit into growing this network. In fact, S9.4 billion is planned for 2007. 
However, the railroads cannot do it alone and need access to additional finance to make all the 
needed investments to ensure that the nation’s commerce moves efficiently. 

Freight rail is one of the most capital intensive industries in the U.S. that frequently hinders 
railroads from receiving private sources of capital needed to expand the network. The 
Association of American Railroads estimates that Class I railroads spend almost forty cents on 
every dollar of revenue to meet capital costs making the industry on of the most capital intensive 
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in the nation. These very high capital costs reduce the return on equity below that demanded by 
capital markets, 

TWC supports policies that would help increase this return on equity enabling Class 1 railroads 
to gain access to private capital to expand the freight rail network and meet the demands of all 
freight rail customers. TWC, along with other industry stakeholders, urges members of Congress 
to support HR 2116 that would provide a twenty-five percent tax credit to investors in freight rail 
expansion projects. This tax credit would offset high capital costs and help improve the return 
on equity demanded by capital markets. 

Rather than endorse policies to expand freight rail infrastructure for all rail users, a certain 
segment of rail customers are urging Congress to mandate certain regulations on freight rail 
operations in order to ensure that rates are capped and minimum service is guaranteed only on 
the routes that serve their interests. In fact, this segment of rail shippers claims to speak on 
behalf of all rail customers in urging support of these mandates as a necessary measure to 
promote economic growth. 

TWC, along with a growing group of other rail customers, does not support this policy. 

Proposed re-regulation of the rail industry that only serves one segment of users could force 
Class I railroads to raise rates and reduce service for all other rail users just to meet these 
mandates. Furthermore, re-regulation will do very little to address the underlying cause of 
concern, namely expanding rail capacity. As a solution to this problem of under-capacity, we 
ask Congress to consider policies, such as investment tax credits outlined in HR 21 16, that help 
Class I railroads expand the current network of track, railyards and equipment that serve all 
customers not just a certain segment of users. 

In closing, TWC thanks the Committee for holding these hearings on freight rail service. If you 
have any questions about TWC or its positions on these issues please contact Ezra Finkin, 
Legislative Director at (202) 861-0825 or ezra@portmod.org 


Sincerely, 


Ezra Finkin 
Legislative Director 
The Waterfront Coalition 
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WISCONSl N 
AGRI-SERVICE 

ASSOCIATION, INC. 


Statement for the Record 


Wisconsin Agri-Service Association, Inc. 
Before the Full Committee: 
'Itansportation and Infrastructure 
Rail Competition and Service Hearing 
'ruesdav, September 25, 2007 


Chairman Oberstat and Members of the Committee: 

I am writing on behalf of the members of Wisconsin Agri-Service Association (VC'ASA). 
WASA is comprised of over 330 grain, feed, seed, processing and related businesses in the 
state. These businesses handle over 80% of all the corn, soybeans, wheat and other grains 
commercially handled in the state. Rail shipper members of the association have, in the past 
year, experienced the dilemma of the captive shipper all too frequently. Part of that problem 
is the Class 1 railroads’ lack of transparency m fuel surcharges. 

l..asc month, the Surface I'ranspottanon Board (S'PB) issued a final rule that will only require 
quarterly data from the carriers, in concert with their current financial reporting 
requirements, (^)riginally, the STl'B had proposed that carriers report monthly data related to 
fuel surcharges. But this isn’t the greatest concern regarding this issue. 

The STB is requiring only five numbers per quarter from each carrier, tlic first three of 
which are already contained in quarterly financial filings of the carriers: 1) total fuel cost; 2) 
gallons of fuel consumed; 3) change in the total cost of fuel; 4) total revenue from fuel 
surcharges; and 5) revenue from fuel surcharges on regulated (including grain and coal) 
traffic. The STB rejected uidustn-'s suggestion that the carriers report separate data for major 
classes of uaffic (such ns coal vs. gram) so that the shipper could assess whether the 
surcharges are equitable betu^cen classes of traffic where the mileage-based surcharges arc 
different across such classes (such as BNSF coal and grain surcharge rates). And the STB 
rejected a propo.sai to add one other number to each major class of traffic: fuel consumption 
per mile, ton-mile or whatever umt of measurement on which the surcharge is based for that 
particular carrier, 

VX^ithouC the data the gram industry requested, both .shippers and the STB will have minimal 
new information to asses.s whether'surcharges arc reasonably related to fuel cost increases. 
Reasons for this include: 1) reported total fuel costs includes both gains and losses from 
hedging which will var}’ over rime and tend to mask the underlying spot price of fuel on 
which surcharges ate .supposedly based; 2) rail earners changing the base for surcharges will 
also make identifv’ing the relationship between surchatges and costs difficult. Ibe SI B and 
shippers will have no abilit)’ to detennine the equity of surcharges across any variation in 
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classes of semcc, except for a crude measure between regulated and total traffic. At the 
best, if carriers keep a constant base for surcharges over several years, the S’rB can assess the 
rate of change in fuel surcharge revenue over time and track whether it is reasonably related 
to the change in market price for fuel on a system wide basis for each carrier. A blunt tool 
for market discipline at best. 


Sincerely, 





[ohii Petty 
Bxccuth^c Director 
Wisconsin Agri-Service Assn. 
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